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Page  87,  fine  9,  for  **  caie^  read  care. 

64^  last  line,  for  **  permiam'*  read  premium. 

78,  tine  27,  for  ''  would"  read  coJd. 

73,         24»  for  «  affamst"  read  and. 

97,         SO,  for  "aa^*  read  and. 
104>         d7i  for  «  deeisioBs''  read  deduon. 
135,  last  line  of  the  note,  for  <<  this^  read  <Aa«. 
130^  line  34,  for  <<  many*  read  mo9t 
133,         11,  for  "  intp*  read  to. 
196,  •        Id,  for  **  operation*'  read  open  action. 
164^  1,  for  "  noUce*'  read  fiote. 

909,  S,  for  «  are  addreased"  read  were  A/duced: 

m%  3,  for  '<  had  attempted"  read  Aad.fMf  aitempted. 

tH,  at  the  end  of  the  page,  add  Omted  Stateo. 
998,  line  99,  for  «  verdict  found"  read  verdict  wtafoimd. 
941,         96,  for  -  Colt"  read  Cott.  '' 

959,  3^  for  "Bett"  riead ifoflL 

954^         97,  for  <<  required"  read  acqwred. 
970f         97,  for  *<  eonndered"  reiad  treated. 
303,         97,  after  •*  admitthig*  iiuert  it. 
^95,         39,  for  «  month"  read  monMa. 
399,  3,  eraae «« and"  before  the  wort  •*  tfnwn." 

556,         39  &  33,  for  «  eomracnchig"  read  eemmerdng. 
373,         19,  for  •<  hulk"  read  Aii£b.  ^ 

JS3,         98,  for  '*  oonrtf '  read  eonetituiien. 
J83,         99,  enae  «  not'* 

399,         96,  between  *<  as"  and**  the"  hiserte^    Eraie*<ted»/ 
397,  5,  for « 1801"  read  1811.  ^ 

404,         17,  after  "  cbonit"  insert  eeta^. 
495,         95&96,for««property"readi>rt#ri#torf, 
491,         35,  for'^case'^readtow. 
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CASES 

ARGUED  AND  DECIDED 

IW   THB 

SUPREME  COURT  OF  TBE  UNITED  STATES, 

AT 

FEBRUARY  TERM,  1807. 

TTiefoUawmg  Judges  attended  at  this  term^  vix^ 

THE  HONOURABLE  JOHN  MARSHALL,  Chief  Justice. 
The  honourable  SAMUEL  "CHASE,  ^ 

The  honourable  BUSHROD  WASHINGTON, 
The  honourable  WILLIAM  JOHNSON, 

AND 

The  hooouraDie  BROCKHOtST  LIVINGSTON, 
Who  was  appointed  during  the  recess,  in  (he  place 
of  the.  honourable  William  Patersom.  deceased.* 


^  Associate  . 

JvSTfCES. 


'  Jud^e  CuBhing  was  prevented  from  attending,^  by  a  severe  illness. 

C€9ar  Attgustw,  Rodney^  Esquir^  Attorney  General,  in  the  place  of 
John  Breckenridge,  Esq/ deceased. 
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SUPREME  COUAT  U.  S. 

FEBRUARY  TERM,  ISOT. 


THE  UNITED  STATES  v.  KID  AND  WATSOlf.       St^tm 

T. 

^  Kid  AND 

Watsov* 

THIS  case  was  certified  from  the  circoit  court  of  the  Round  eop* 
district  of  Pennsylvania,   upon  a  division  of  opinion  ,pcr^«^ 
between  the  judges  of  that  court,  upon  the  question  ^JJjJ  ^JJJJ^ 
whether  certain  articles  of  copper,  vis.  round  copper  round*  copper 
hars^  round  copper  platest  and  rotuid  copper  plaM  turned  plates  tunwd. 
up  (a  the  edgee^  imported  by  the  defendants,  were  sub-  2|?  '^  ^^  ' 
jecttadttty,  within  the  meaning  of  the  acui  of  con-  ^^|[|^j^|^ 
gress;  vis. 20lA  yti/y,ir'89*-^/ia  lOM  o/'Ji/ji/^^  1790,  dutyuponim- 
voL  t.  p.  251.  5   1.  by  which  **  copper  in  flateo^^  is  porution.    - 
exempt  from  duty,  and  the  act  of  the.  2^/  of  May^  1792, 
voL  %.p.  71.  $  2.  by  which  ^^  copper  in  pige  and  bare^^ 
is  also  exempt  from  duty. 

The  jury  found  a  special  verdict,  the  substance  of 
which  was,  that  such  articles  as  those  in  question,  are 
of  no  use  in  the  form  in  which  they  are  imported,  but 
are  worked  up  as- a  raw  material.  That  the  round,  the 
square  and  the  flat  bars  are,  by  the  manufacturers  and 
artists,  known  by- the  denomination  of  ^^  hure^  That 
all  the  articles  are  sold  by  weight,  and  the  same  price 
is  paid  for  round  as  for  square  or  flat  bars ;  and  for 
IQUdd  plates,  and  round  plates  turned  up  at  the  edges, 
99  fo^  squart  or  oblong  plates.    *^  Anil  that  all  the  afore- 
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ThsUkxtbd  ,8aid  articles  come  under  the  descripdon  of  bam  and 

States       plates.*' 

Kid  avd 

W^Tsow.        Rodney^  Attorney  General^ 

Admitted  that  the  case  was  not  to  be  supported,  on 
the  part  of  the  United  States,  and  that  judgment  must 
be  given  for  the.de&ndatitflu 


tlie  owner  of 
a   prirateer 
capturing    ^ 
neutral    pro- 

Erty*  is  not 
ble  to  ade- 
eree  of  resti- 
tutioQf  ufileas 
the  ^ropert^, 
or  Its  pro- 
ceeds, came 
to  his  bandsl 
The  district 
courts  of  the 
United  SUtes 
are  courts  of 
prize  g  and 
have  power 
<to  carry  into 
effect  the  sen- 
tences of  the 
old  continent- 
al courts  of 
appeals  in ' 
pnze  causes. 
In  all  pro- 
ceedings in 
rem*  the  court 
ban.  a  right  to 
order  the  Mii^ 
to  b^  :Uken 
Into  custody 
of  the  law  s 
and  it  Ts  to  be 


JENNINGS  V.  CARSON. 


THrS  was  an  appeal  from  the  sentence  of  the  circuit 
court  for  the  district  of  Pennsylvania^  in  9i  cause  chit 
and  maritime^  in  which  Jennings  was  the  libellant,  and 
Carson  the  respondent ;  the  former  claiming  to  be 
owner  of  the  sloop  George  and  cargo,  captured,  in  the 
year  177a,  by  the  American  privateer  Addttiortj  com- 
maiyled  by  Moses  Griffin,  of  which  the  respondent, 
Carson,  was  part  oxvnir,  and  which  was  libeUed  and 
condemned,  on  the  31st  of  October,  1778,  as  lawful 
prize,  by  the  court  of  admiralty  for  the  state  of  New- 
Jersey  ;  from  which  sentence  of  condemnation  there 
was  an  appeal  to  the  continental  court  of  appefds,  esta^ 
bUshed  under  authority  of  the  old  congress^  where  the 
sentence  of  condepmation  was,  on  the  2dd  of  December^ 
1780,  reversed,  aod  restitution  ordered,  but  never  ob- 
tained/^ In  the  mean  time,  however,  the  vessel  and 
cargo  had  been  sold  by  the  marsjial  of  the  state  coiirt  of 
admiralty,  for  paper  money,  under  an  order  of  the  court 
contfiined  in  the  sentetice  of  condemnation,  and  it  did 
notappe)tt^  what  had  been  done  with  that  mofte}.  No 
measures  were  tdiken  to  enforce  the  decree  of  restitution 
during  the  old  confederation* 

On  the  19tKof  May,  179(\  after  the  adoption  rf  the 
present  constitution  of  the  United  States,  Jeuning^  filed 
his  libel  in  the  district  court  for  the  district  of  Penn- 
sylvania, alleging  that  he  was  -d  subject  of  the  Stales 
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GiBDeral  of  the  United  Prpvinces,  an  inhabitant  and  do-    Jb)ini«gs 
miciled  at  the  island  of  St.  Eustatius,  and  owner  of  jthe    *  q^^^^ 
sloop  George  and  her  cargo,  at  the  time  of  capture  ^^^r-^-^f 
bound  to  the  port  of  Egg-Harbour  in  the  United- States,  presumed  to 
and  consigned  to  A.  and  G.  Caldwell ;  in  the  prosecu-  dc  in  custody 
lion  of  which  voyage  she  was  illegally  captured  by»  the  ^^^^^  ^J^' 

grivateer  Addition^  owned  in  part  by  the.  respondent*  contrary  ap- 
arsouy  and '  praying  process  for  arresting  Carson,  to  pears, 
answer,  &c.  ,  A  supplemental  libel  was  filcd»  setthig  ,^^  ^H"f 
forth  the  proceedings  against  the  vessel  in  the  court  of  ^^^  ^^  Z^ 
admiralty  of  New- Jersey  ;  the  sentence  of  coi^demna-  peal  into  tlie 
tion ;  the  appeal ;  die  reversal  of  thatsejitence^  and  the  superior 

order  of  restitution.  *■       ^.^'  ^'^V'jf- 

mams  in  tne 

court  below. 

Neither  the  ot^ginal  nor  supplemental  libel  prayed  any  whicii  has  a 
specific  or  general  relief,  bthe'r  than  process  for  arrest-  V^^  wi.^^^ 
ing  Carson,  so  that  Re  should  appear  to  answer  the  li-  |f  perlshabrel 
btillant  "  in  his  said  complaint,  of  the  wrong's  and  inju-  notwithsund* 
rics  aforesaid,  according  to  the  resolutions  of  the  con-  >"?  the    <p- 
tinental  congress,  the  laws  of  the  United  States,  and  of  ^^' 
the  commonwealth  of  Pennsylvania*,  and  the  laws  and 
usages  of  nations  in  this  behalf  practised,  used,  and 
established." 

Carson,  b^ing  taken  upon  the  writ  of  arrest,  appeared 
and  filed  his  plea  and  answer,  averring  the  sloop  George 
to  have  been  the  property  of  a  subjecli  of  the  king  of 
Great  Britain,  ^t  thet  time  of  capture*  and  employed  in 
carrying  goods  to  the  British  army  and  navy ;  that  the 
gpods  were  imported  directly  or  indirectly  from  Crea( 
Britain  or  Ireland*  contrary  to  the  regulations  of  con^ 
gressand  the  law.  of  nations  ;  the  king  of  Great  .Britain 
dien  being  at  war  with  the  United  States. 

It  admits  that  Carson  was  t)xe  owner  of  one-third  of 
the  privateei*.  It  admits  the  capture,  thccondenxnation* 
and  sale,  the  appeal  and  reversal,  and  the  order  of  res- 
titntaon,  Imt  denies  that  any  part  -of  the  proceeds  of  the 
sale  ever  came  to  the  hands  of  the  owners  of  the  prtva* 
teeri  or  either  of  them^  but  remained  in  the  hands  of  the 
inarshaljf  the  court  of  admiralty  of  New- Jersey^  who 
alone  is  answerable  for  the  same.  It  avers,  that  Griffin, 
the  commander  of  the  privateer,  had  probable  cause  fur 
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jEjiNtvc*    making  the  capture,  and  therefora  the  ownen  are  not 
liablt; 

U  denies  the  jurisdiction  of  the  district  court  of 
Pennsylvania  to  take  cognizance  of  the  question,  the 
same  belonging  exclusively  to  the  court  of  admiralty  of 
the  state  of' New-Jersey,  and  to  the  court  of  appeals 
established  by  the  continental  congress*  It  denies  the 
jurisdiction  of  the  court  Sis  vl  prize  court  in  any  case, 
and  especially  in  cases  of  capture  made  during  the  Bri- 
tish war,  and  avers  that  it  has  na  authority  to  carry  into 
effect  a  decree  of  either  of  those  courts  established  un- 
der the  old  government. 

After  filing  his  plea  and  answer,  Carson  died,  and 
Jennings  filed  a  petition,  suggesting  the  death  of  Car* 
son,  and  charginff  hh  executors  with  assets^  and  pray- 
ing that  the  suit  may  stand  revived  against  them ;  Upon 
which  a  citation  issued,  and  the  executors  appeared  and 
answered  generally  by  a  reference  Co  the  answer  and  plea 
of  their  testator,  and  further //ira^^^,  that  by  the  law 
iharitime,  the  law  of  the  land,  and  the  laws  and  ordi 
nances  of  the  United  States,  they,  as  executors^ .  are 
not  liable  to  be  proceeded  agai.ist  in  that  court  for  the 
several  matters  set  forth  in  the  libel,  for  that  they  are 
not  answerable  for  the  wrongs  and  offences^  or  the  pre- 
tended wrongs  and  offences  of  their  testator  ;  and  also, 
for  chac  courts  maritime  have  not  authority  to  intermed- 
dle wiih  the  estates  add  effects,  real  or  perabnal,  of 
deceased  persons,  or  to  give  relief  against  the  same,  or 
to  seize  or  take  the  same  effects  or  estates  in  execution, 
or  to 'imprison  th^  bodies  of  executors  for  the  default  of* 
the  testator. 

To  these  pleas  and  answers  there  were  general  repli- 
cation« 

On  the  30th  of  March,  1792,  the  judge  of  the  dis- 
trict court  gave  an  opinion  in  favour  of  its  jurisdiction'  . 
in  g^-neral  cases  as  a  prize  court  ;  but  on  the  21st  of 
September,  1793,  he  dismissed  the  libel,  on  the  ground 
that  the  district  court  was  not  competent  to  compel  the 
execution  of  a  decree  of  the  late  continental  court  of 
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tppeals.*  This  sentence  w^s  affirmed  in  the  circuit 
court  on  the  11th  of  April,  1798,  but  was  reversed  by 
this  comi  at  February  term,  1799>  so  far  as  the  same 


*  The  foUowin^  learned  opinion  of  the  Hon.  Judge  Peters,  upon 
tlie  Ari«e  juritcUctioii  of  the  district  courts  of  the  United  btates^  is 
too  importsnt  to  be  omitted* 

V  This  is  a  case  in  which  the  general  principles  are  ststed  in  the 
proceedings  and 'exhibits,  «nd»  Uierelc  re,  u  ill  appear  clear  enough 
•by 'the  perusal  of  them.  There  are  s«.roe  circumBtances,  however. 
Dot  clearly  ascertained  by  those  eahibits,  which  1  shall  have  occa- 
sion to  inent|-)n,  in  the  course  of  the  ubntrvations  which  1  liUall 
make  f>n  the  merits  hereaher.  The  libel  ct^mpJains  of  the  illegal 
capture  of  the  sloop  George,  "M^hereof  Robert  Smith  vras  master, 
and  her  cargo,  the  property  of  the  libetlaiit,  then  and  now  a  sub- 
ject of  Holland,  during  the  late  war,  viz  in  July,  177S,  by  the 
schooner  privateer  Addittm,  ddotes  Gtijffin  commamler^  belonging 
to  the  testator,  yotepk  Carton^  und  other*,  who  are  named  in  the 
WOMvrer  of  yotefih  Carsotit  in  his  life-time. 

**  It  is  alleged,  on  the  part  of  the  respondents,  tliat  the  vessel  cap- 
tured was  employed  in  carrying  gfX)ds  belonging  to  the  subjects  of 
Great  Britain,  contrary  to  the  regulations  and  laws  of  the  theii 
congress.  They  rely  on  the  libel  and  condenmatifm  in  the  slate 
court  of  admiralty  of  New- Jersey — the  >  verdict  of  the  jury  ascer- 
taining the  facts,  and  the  c'ondemnauon  by  the  court  and  order  of 
sale,  and  for  payment  of  the  net  proceeds  to  the  captors. 

"The  sale  of  the  vessel  and  cargo  at  vendue,  and  the  monies  being_ 
received  by  the  marshal  of  the  court,  in  whose  hands  it  issfaid  they 
DOW  remain  in  depreciated  paper,  not  having  been  distributed. to 
and  among  the.  captors,  and  of  course  the  respondents,  or  their 
testator,  recei^red  no  part  thereof,  snd  therefore  ihey  allege  that  tlie 
marshal  only  is  chargeable  to  the  libellant,  and  not  tlie  resptindents 
or  the  testator.  They  insist  that  there  was  prob4>le  ci.use  of  sei- 
zure, and  therefore  the  captors  are  not  answerable  in  damages. 
They  also  plead  i;i  abatement  to  tlie  jurisdiction  of  the  court,  be-, 
cause  they  assert  that  the  subject  of  prize  or  no  prize  belongs  to 
the  admiralty  of  New- Jersey^  and  not  to  this  court,  which  has  no 
cognizance  of  the  question  ;  nor  has  it  power  to  efiectuate  its  judg- 
ment against  eitecutors.  On  the  part  of  the  executors  (>srticiilarly, 
an  answe:  was  put  in  denying  their  being  chargeable  fof  the  tarts 
of  the  testator,  which,  as  well  as  their.consequences,  die  with  his* 
person.  But  on  an  explanation  on  the  behalf  of  the  libellant,  that 
he  claimed  nodsmages  for  the  rorr,  .merely  as  a  tort^  but  sought  for 
restitution  of  his  property  only,  the  point  wss  abandoned  by  the  ad- 
vocates for  the  respondents. 

«•  The  libellant,  to  repel  this  defence,  and  denying,  in  thf  usual 
form,  the  facts  as  stated,  sets  forth  the  reversal  of  the  judgment  of 
the  court  of  New -Jersey,  by  the  decree  of  the  court  of  sppeals  of 
the  United  States,  the  23d  of  December,  1780,  which  conUins  a 
direction  to  the  latter  court  to  make  restitution  of  the  property, 
with  sosU,  but  not  damages.    They  also  join  issue  •n  the  point  •£ 
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Secreedthat  the  district  court  had  not  jurisdiction  to- 
carry  into  effect  the  decree  of  xht  court  of  ap|)eals,  aiKt 
the  cause  was  remanded  to  the  dinrict  court  ior  fujrther 


jiiritcViction,  and  cViBtiTi|;uiih  between  a  suit  commenced  in  the  lile- 
time  of  the  testator,  and  one  brought  in  tlxe  firtt  ini tsnce  ai^iist 
the  executon. 

"  FiVf  points  were  made  by  the  advtMsates  of  the  retpondenls  ; 
1.  The  tort  dying  with  ths  neraon.  2d.  The  jurisdiction  or  this  court 
is  not  competent,  a«  it  it  not  a  br tie  court.  3d.  and  4th.  If  a  prize 
court,  yet,  as  the  cause  orijpnaliy  attached  in  the  couft  of  New-Jer* 
seiV  that  was  the  only  court  in  which  the  contetfuences  were  co^^ 
zable,  and  alone  competent  to  effectuate  the  decree  of  the  \:OttPt<»f 
appeals.  5th  A  capture  Vith  probable  cause  is  not  a  subject  of 
action  for  damages. 

-*<  The  first  point  being  Waived,  brings  the  question  t»  the'com«- 
pe.tency  of  jurisdiction,  which  in  oraer,  as  well  as  neceteityi 
should  be  the  first  point  considered,  Secause,  if  the  court  has  no . 
jurisdiction,  it  is  nuntory  to  inquire  into  t)ie  sherits  of  the  ciaise. 
Oh  this  point,  as  it  ^rst  struck  me,  I  confess  I  had  doubts'.  The 
account  given  by  Lord  Mansfield  of  the  arrangement  of  the  court 
of  admiralty  in  England,  as  detailed  in  the  case  of  Lindo  U  Hodne^t 
produced  hesitation,  and  my  respect  for  the  opinion  of  that  great 
character,  as  well  as  the  arguments  of  the  advocates  in  the  present 
cause,  induced  a  deliberate  consideration  of  the  subject.  The  divi- 
sion  of  the  court  of  adroirdty  into,  two  sides,  prize,  and  iruttuiee,  wat 
new  to  me,  and  it  is  allowed  not  to  liave  been  penerally  known,  if 
at  all,  "by  the  common  lawyers  in  England,  before  that  case  was 
df^termined^  In  this  country  it  never  was  known,  nor  does  it  ap- 
pear that  any  new  commission  was  ever  transmitted  trt  the  colonial 
judge  of  the  admiralty  from  Great  Britain  before  the  revolution,  in 
cases  of  wars  between  that  kingdom  and  its  erwemies.  1  b«v«* 
traced  from  records  and  other  authentic  information,  the  pmcced* 
ings  of  the  admiralty  court  of  Penn^lvania,  it»r  a  period  exceeding 
fifty  vears,  and  I  have  the  best  reason  for  bfelieving  that  the  prac* 
tip^e  in  other  colonies  was  similar.  In  all  (he  proceedings,  the  prize 
s\|its  are  called  suits  civil  artd  martHme.  During  the  late  war,  when 
wc  assumed  and  effected  our  independence,  the  proceedings  wefe 
uhaltered  in  this  point  1  do  not  find  that  there  is  any  such  dis- 
tinction in  any  other  nation,  except  it  shoulcTbe  found  in  Holland, 
and  of  t|iis  I  much  doubt-  The  authority  out  of  By nkershock,  (177.) 
produced  by  one  of  the  advocates  fur  the  respondent*,  founded  on 
an  ordinance  of  the  Earl  of  Leicester,  shows  that  there  is  a  court 
.there  whose  authority  Is  entirely  confined  to  captures  as  prize,  artd" 
it  has  im  jurisdiction  even  of  other  maritime  cases.  This,- there- 
fore, is  net  applicable  to  a  question  concerning  the  powers  of  a 
court  of  admiral^t  which  is  allowed,  even  in  the  case  of  Lindojk, 
Hodney,  to  possess  jurisdiction  in  all  maritime  Causes,  though  in 
Enpland  it  is  said  to  act  under  a  peculiar  (and  therefore  n»>t  gene- 
rally known)  organization.  I  take  it,  therefore,  for  granted,  be- 
cause th^  conttary  has  not  been  shown,  .that  in  England  alone  are 
these  distinct  branches  of  the  same  court  to  be  found.'"  In  all  the 
books  of  reports  in  which  cases  of  pi-ohibitions  to  the  admiralty  are 
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proceed! 
iNsfore  d 


ings ;  the  respondent  being  at  lil^erty  to  cddtetid    Jsvhiho^ 


fore  that  court,  as  niatter  of  defeoce  to  the  meriu^  or     cariom. 
to  the  form  of  proceedbgs,  that  the  libel  should  first 


mentioned,  precedent  to  the  cue  of  LimU  &  Rodney,  these  prohi«' 
bitiont  are  moved  for  and  granted  gAiemlly  t«i  ihe  court  rf"  admi- 
taltyi  and  though  in  a  caae  in  *lYrm  JkfporUt  (long  after  the  caae 
of  Lindo  h  Rodney t)  the  diatinction  is  takfen,  and  the  prohibitions 
moved  for  to  the /rise  c«Hirt,  this  very  instance  shows  it  to  be  a 
novelty  in  the  'coinflfM>n  law  bdoks  there^  for  if  it  had  been  known 
as  an  old  practice,  the  particular  designation  of  the  friu  court 
would  have  bei^n  unnecessary,  and  the  prohibition  would  have  been 
tcquired  to  the  adtnimlty  ^eraify»  as  it  ever  had  been  in  ibrmer 


**  Acting,  as  we  noW  do,  in  a  national,  and  not  a  dependent  caps* 
fity,  I  cannot  oonceive  that  we  are  bound  tu  follow  the  practice  in 
England,  more  than  that  of  <iur  own  or  any  other  nation.  Customs 
purely  colonial,  were  parts  of  our  laws,  even  in  the  time  of  our 
connection  with  Britain.  I  need  instance  only  one,  viz.  that  of  the 
mode  of  conveyance  of y^me-cowrt«' estates,  contrary  t<;  tlie  laws 
of  England.  This  is  a  case  at  common  law.  in  which  we  then  were 
and  now  are  particularly  tailed  to  follow  their  rule  and  practice,  in 
general  The  admiralty  proceeds  by  a  law  which  considers  all 
nations  as  one  community,  and  shoiild  not  be  tied  down  to  the  pre* 
cedent  c^  one  nation,  though  it  were  more  clearly  ascertained;  I 
ahull,  therefore,  conclude,  that  if  the  powers  of  an  admiraity  and 
maritime  court  are  dele,rAted  by  congress  to  this  court,  those  of  a 
./vtse  court  are  mixed  in  the  mass  of  authority  with  wnich  it  is  in- 
%'ested,  and  reauire  no  particuUr  specification.  I'hey  are  called 
forth  (if  genendly  delegated)  by  the  occasion,  and  not  by  repeated 
and  new  mterierences  of  government.  Nor  do  I  bflieve  that  even 
in  Mnglandt  anv  new  authority  is  vested,  though  a  kind  of  legal 
and  solemn  notice  is  given  of  a  war,  in  which  subjects  for  the  prize 
authority  of  the  admiralty  may  occur.  It  does  not  begin  with  their 
wars,  but  was  pre>existent  It  does  not  end  with  the  commence^ 
ment  of  peace,  for  their  books  show  it  to  be  exercised  at  any  time 
afterwards.  Government  never  interferes  to  put  an  end  to  it ;  humr 
then  can  its  power  be  repeatedly  necessary  to  begin  it  ?  The  fact 
i^,  it  ia  inherent  in  a  court  of  admiralty,  and  not  lost,  but  torpid^ 
like  other  authorities  of  the  court,  when  there  are  no  occasions  for 
their  exercise. 

«  But  here  the  question  arises,  have  congress,  by  their  judiciary 
laws,  vested  this  court  with  general  or  t^ciai  admiralty  powers  ? 
Congress  have  authority  (delegated  by  the  people  in  the  constitu- 
tion) in  **  all  caSes  of  admiralty  and  maritime  jurisdiction."  The 
words  of  thst  part  of  the  judiciary  law  aflectmg  this  subject,  in 
whiph  the  authorities  of  the  court  are  described  will  be  seen  in  the 
9th  f ection  of  that'  law.  **  It  stull  also  have  exclusive  original 
cognizance  of  all  eivii  cautee  of  admiralty  and  maritime  juriediaion^ 
including,  seizures  under  laws  of  impost,  navigation,  or  trade 
of  th^  United  States.**    It  is  said  prize  or  no  prize  is  a  queslioT\  oi 
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have  been  filed  in  the  diHrict  court  of  Ncw^yeney^  but 
not  to  make  the  decision  of  the  iudge  on  thsct  point  a 
ground  of  excepting  to  the  jurisdiction  of  the  district 
court  of  Ptnnst/lvania,  and  that  costs  should  await  the 
event  of  the  cause. 


military^  not  of  a  cvoil  nature.    But  I  find  no  such  dittinction  in  the 
bjTjoks.    filackstone,  in. his  division  of  courts*  does  n»V class  thst 
of  the  xdminilty  as  4  mUitary,  hut  •  maritime  court,  and  it  will 
appear  that  the  jurisdi*:tion  of  prize  is  within  its  powers,  though 
he  points  out,  in  cases  of  prizes  in  the  then  colonics,  ^hat  appeals 
were  to  members  of  tlie  privy  council,  and  others',  in  consiequence 
of  treaties  and  domestic  an^angements.     But  he  says  *'  the  original 
court  to  wl^ich  thi>  question  is  permitted  in  En^and,  is  the  court 
tai  admiralty^*  without  any  distinction  as  to  the  nature,  of  its  powers* 
wiiether  inttatice  or  prizct  military  or  civil.    In  Book  3.  p.  108.  he 
mentions  the  exclusive  and  undisturbed  jurisdiction  of  the  courts  of 
admiralty,  in  cHses  of  prize  ;  and  that  court  determines,  not  ac- 
cording' to  British  lamt  or  practice^  but  "  according^  to  Uie  law  of 
nations.'*    Should  I  confine  my  attention  merely  to  the  inquiry 
whether  this  could  be  classed  under  the  descnption  of  a  "  ciml 
cause f*'  I  should  ihtnk  there,  were  fp-ounds  to  support  the  Idea  cf 
its  b(dn§^  comt)rehended.    In  the  case  of  Acheson  &  Everett^   {Cowf» 
383.)  some  light  is  thrown  on  this  view^of  the  subject,  because  it 
afipear-^.that  a  civil  suit  may,  iii  substance,  but  not  in  form,  partake 
of'crinrnal  ingredients.     So,  by  parity  of  reason,  may  a  civil  cause 
^  admiralty  and  maritimi  jurisdiction,  be  mixed  with,  or  ground- 
ed on,  transactions  of  a  miVjVary  nature.    But  I  do  not  think  it  ne- 
cessary merely  to  fix  this  point    What  is,  perhaps,  of  most  con- 
seqiience,  is  to  ascertain  the  intention  of  congress  in  distributing 
a  power,  clearly  in  .fA^m,  to  their  judiciary  departments.    And 
what  was  said  bv  one  of  the  advocates  for  Uie  libellknt,  strikes  me 
as  being  just  ancl  proper,  viz.  that  the  construction  should  be  made 
from  a  cnnsidei-ation  of  all  the  laws  on  the  subject,  tn  fori  materia. 
**  The   court  shall  also  have  exclusive  original  cognizance  of  all 
civil  causes  of  ndmiviihy  anr)  maritime  jurisdiction,   including," 
te  — ^ih^t  is,  being  invested  with  criminal  powers  in  certain  cases, 
it  shall  also  have  civil  powers^  as  opposed  to  criminal^  in  admiralty 
and  maritime  cases.     By  incurring  to  the  12tli,  13th,  19th,  Slst, 
and  30th  sections  of  the  judiciary  Uw,  it  will  appear  that  congress 
meant  to  convey  all  the  powers,  (and  in^  the  words  of  the  constitu- 
tioov)  as  they  possessed  them  in  admiralty  cases  ;  and  actions  or 
suits  in  these  cases  can  originate  only  in  tlie  district  courts. 

"  For  the  foregoing  reasons,  and  some  others  which  might  be  add- 
ed, I  am  of  opinion  that  this  court  possesses  ali  the  ptmters  of  si 
court  of  admiralty,  and  that  the  question  of  prize  is  cognizable  be- 
fore it.  I  'hiive  gf!tne  thus  far  into  the  diKCussion  of  this  point,  be- 
cause 1  believe  it  is  the  first  lime  it  has  been  agitated  in  a  federal 
court 

*<  1  do,  therefoi*e,  decree,  adjudge  and  determine,  tliatthe  plea 
tothe  jurisdiction  of  the  court,  as  nit  being  competent  to  deter- 
mine on  prize  questions,  "be,  and  the  same  is  hereby  overruled." 
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Upon  the  tecoiid  hearing  of  the  cause,  on  the  Sd  of 
Aprilf  1802,  the  judge  decreed  in  favour  of  the  libel* 
lant,  for  the  amount  of  sales  of  the  sloop  and  cargo, 
reduced  by  the  scale  of  depreciation,  with  interest  until 
two  monthsafter  the  order  of.  restitution  by  the  court 
of  appeals;  and  from  the  time  of  the  institution  of  the 
present  suit  until  the  day  of  final  decree ;  ,which  decree 
was,  on  the  10th  of  May,  1804,  reversed  by  the  circuit 
court,  and  the  libel  dismissed  xvith  costs.-'^Vrom  which 
sentence,  the  Ub<;Uant  appealed  to  this  Court. 

£•  TUghman^  for  appellant* 

No  delay  can  be  imputed  to  the  appellant.  There 
was  no  limitation  by  law.  The  federal  court  of  appeals 
was  impopular  in  those  states  who  were  attached  to  the 
trial  by  jury,  and  its  jurisdiction  was  opposed  with  great 
warmth;  He  cited  the  case  of  the  shop  Active^  and 
Idr.  Olmstead.*s  c'ase^  and  an  act  of  the  legislature,  of 
Pennsylvania  in  support  of  that  assertion.  The  juris- 
diction of  that  court  was  not  finally  setded,  until  the 
case  oiDoane  &  PenhaUow^  3  Dallas^  5-4.  85,  86. 

He  considered  the  case  under  six  heads* 

1*  That  if  the  appellant  was  entitled  to  redress,  he 
was  right  in  applying  to  the  t/i^^ric^  courf  of  Pennsyl- 
vaniaj  and  was  not  obliged  to  resort  to  that  of  NeiV" 
Jersey. 

2«  That  if  his  suit  was  rightly  commenced  in  the 
district  court  of  Pennjiylvania^  that  court  had  authority 
to  decide  finally  on  the  case. 

.3.  That  the  district  court  has  jurisdiction  of  the 
qaestion  of  prize* 

,4.  That,  if  the  appellant  is  entitled  to  redress,  his 
remedy  survives  against  the  executors  of  Carson. 

5.  That  it  is  immaterial  whether  there  was  or  was 
not  probable  cause  for  the  capture. 
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6.  That  the  owners  of  the  privateer  are  answerable 
for  the  acts  of  the  captors,  their  Agents* 

1«  As  to  the  first  point. 

One  court  of  admirahy  is  competent  to  carry  Into 
effect  the  sentt^ncc  of  another ;  even  of  a  foreign  court* 
9xA  a  fortiori  of  a  domestic  court.  Doufflass^  1.  Walker 
y.  Witter,  1  Vent.  32.  Jurado  v.  Gregory*  I  LeVm 
267.  S.  C.  6  Vin,  9ZS.  pL20.  1  SaU.  32.  BroomU 
case.  Carth.  398.  S.  C.  2  Lord  Raym^  935.  Ewer 
V.  Johea.  3  DaU.  97.  and  118.  Penhalhw  v.  Dome^ 
2  Browne^ s  Civ.  £sP  Ad.  Latv,  120. 

The  sentence  of  the  court  of  appeals  consists  of 
three  parts.  Ist.  Restitution.  2d.  Costs.  3d.  An 
order  to  the  court  b^low  to  carry  the  sentence  into  ef- 
fectt 

The  sentence  was  for  restitution  of  the  thing  itaeij^ 
not  of  its  value  ;  nor  of  the  amount  for  which  it  was 
sold.  The  appellant  was  not  obliged  to  take  any  thing 
in  lieu  of  the  thing  itself. 

,If  a  judement  at  common  law  is  rendered  against  a 
plaintiff  in  the  circuit  court,  and  thsit  judgment  reversed 
m  the  supreme  court,  and  a  mandate  issues  to  the  cir^ 
cuit  court  to  execute  the  judgment  of  the  supreme 
court,  the  plaintiff  is  not  bound  to  take  out  his  execu* 
tioh  under  the  mandate,  but  may  bring  an  action  of 
debt  upon  the  judgment,  in  ai\y  district  of  the  United 
Stales  where  tnie  defendant  may  be  found.  .  So  in  this 
case,  the  claiimant  may  libel  the  captors  in  any  district 
where  they  may  be  found.  We  are  not  bound  to  take 
the  proceeds  ot  the  sale  in  continental  money.  The 
reversal  was  on  the  23d  of  December,  in  the  year  1-780, 
when  paper  money  v/as  a  mere  ghoat^  and  worth 
nothing.  It  is  immaterial  what  became  of  the  money, 
and  whether  it  sunk  in  the  hands  of  the  marshal,  br  not. 
If  our  cargo  had  been  suffered  to  arrive,  we  might  have 
sold  it  so  as  tq  avoid  the  effect  of  depreciation. 

The  resolution  of  congress,  which  provides  that  cap- 
tured vessels  should  be  libelled  in  the  district  into  whi^h 
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they  ilKMild  be  brought,  applies  only  to  libels  btf  the  cap^ 
ton  against  the  fr^trty^  and  not  to  libels  by  the  ctaim" 
mU  agtdfiMi'  ihecafiors.  These,  ex  necessitate^  must  be 
brought  where  the  captors  may  be  found.  We  cannot 
now  proceed  in  the  original  court  of  admiralty  of  New- 
Jersey,  for  it  does  not  exist.  It  was  a  court  deriving  iu 
authority  from  the  state  of  New-Jersey  alone*  By  the 
eondUtution^  ati  admiralty  powers  are  now  vested  in  the 
courts  of  the  United  Stdtes^  and  to  those  only  can  we  pow 
apply. 

2.  If  the  suit  was  rightly  commenced  in  the  district 
court  of  Pennsylvania,  that  court  had  authority  to  decide 
finally  on  die  case* 

The  words  of  the  decree  of  restitution  are  all  power* 
ful — ^  the  vessel  and  cargo  shall  be  restored.^'*  We 
are  therefore  entided  to  the  thing  itself,  or  itsyi^  value. 

If  it  be  objected  that  the  loss  by  depreciation  is  not 
chargeable  to  the  respondents,  we  say  that  it  is  a  funda- 
mental rule  that  he  who  does  the  first  wrong  shall  be 
liable '  to  all  the  damages. 

The  act  of  the  marshal  was  the  act  of  the  captors.  His 
sale,  made  after  the  appeal,  was  or  was  not  regular,  if 
regular,  the  proceeds  were  received  to  the  use  of  the 
captors ;  if  irregular,  although  imdtr  the  order  of  the 
court,  the  captors  are  liable.  1%  Mod.  639.  Sostvell  w 
Prior.  5  Vin.  Ab.  405.  1  Vernon^  297 — 307.  Childerns 
v.Sdxby^    6  Mod.  179.  Reginav.  Tracy. 

At  common  law,  if  the  judgment  be  reversed  after 
goods  sold  under  ^ifi.fa,  the  writ  of  restitution  is  to  the 
plaintiiF,  and  not  to  the  officer ;  and  the  plaintiff  must  an- 
swer the  vakie^  not  what  they  actually  sold  for.  2  Sai^. 
588.  Cro.  Eliz.  209.  Rook  v.  IVilmot.  390.  Atkinson  v. 
Atkinson.  1 1  Mod.S6.  Clrrk  v.  Withers.  Vin.  Ab.  Tit. 
Distress^  171.  pi.  1,2.    J^ro.  Ab.  Distress^  pi.  72. 

The  sentence  of  the  court  of  appeals  is  conclusive  that 
the  capture  was  wrongful.  It  was  a  marhne  trespass. 
If  the  sloop  had  been  taken  by  the  British  out  of  the 
hands  of  the  captors,  they  would  still  have  been  liable. 
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1  DalL  95«  TalbofM  due.  3  DatL  333.  Dti  Colv.JLr^ 
nold*  3  7*.  R.  333.  innotu^  LivifurttonandlVekh  t« 
M^Kenzie. 

3.  The  third  point,  riz.  that  the  district  courts  of  the 
United  States  have  jurisdiction  in  questions  otprize^  was 
admitted  by  the  opposite  counsel. 

4.  If  the  liheliant  is  entitled  to  redress,  his  remedy 
survives  against  the  executors  of  the  owners  of  the  cap- 
turing vessel. 

The  decree  of  the  court  of  appeals  is  for  re$titvtion 
enly^  and  the  prayer  of  the  libellant  is  for  general  relief^ 
which  is  in  all  cases  sufficient*  3  DalL  86,  87«  107«  118« 
Penhalhw  v.  Doane. 

It  is  a  rule  in  the  civil  law,  that  if  the  ancestor  has  ap- 
peared to  the  suit,  the  heir  will  be  liable,  and  it  is  a  maxim 
m  equity  that  the  heir  shall  be  liable,  even  in  cases  of 
iort.  Domat.  605.  607,  608,  609.  Corvpety  374.  376. 
Hambly  v.  Trott.  GrotiuSj  b.  2«  c.  21.  s.  19, 20.  Vinr 
niuSf  785.  787. 

5.  To  support  his  fifth  position,  that  it  is  immate- 
rial whether  there  were  probable  cause  or  not,  he  relied 
upon  the  case  of  Del  Col  v.  Arnold^  3  Daii.  333. 

6.  That  the  owners  of  the  capturing  vessel  are  liable 
for  the. acts  of  the  captors.  In  support  of  this  position 
he  cited  4  Rob.  Rep.  293.  The  Pkimento.  292.  The 
Venus.  1  DalL  108.  3  Dall,  334.  3  Dall.  Fenhallow 
V.  Doane. 

Lcwis^  on.  the  same  side,  offered  to  read  authorities  to 
show  that  the  appeal  not  only  suspended  the  sentence, 
but  the  order  to  sell,  unless  a  special  power  was  given  to 
the  court  to  proceed  to  sell  notwithstanding  the  appeal. 

'Hare^  contra,  contended, 

1.  That  the  district  court  of  Pennsylvania  had  not  ju- 
risdiction* 
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3.  Tliat  the  case  of  the  libellant  was  void  of  mtrit. 

1.  If  the  proceeding  is  not  against  the  prize  itself^ 
nor  the  proceeds  of  the  sale  of  the  prize,  nor  against  the 
persons  of  the  captors^  a  prize  court  has  no  jurisdiction. 
No  case  can  be  produced,  where  a  prize  court  has  taken' 
jurisdiction  merely  against  the  j^^r^^n^  of  the  owners  of 
the  capturing  vessel.  It  is  even  doubted  whether  a 
court  of  admiralty  could  entertain  a  suit  against  the/»ro* 
ceeds  in  the  hands  of  the  agent  of  the  captors.  *^  Pro- 
ceedings upon  prise  are  proceedings  in  rem  ;  and  it  is 
presumed  that  the  body  and  substance  of  the  thing  is  in 
the  country  which  has  to  exercis'^  the  jurisdiction." 
1  Rob.  Amer.  Ed.  \19.     The  Flad  Oyen. 

The  jurisdiction  of  a  court  of  vice-admiralty  extends 
only  to  things  brought  within  its  authority.  '3  Rob.  53. 
The  Car  el  and  Magdakna. 

The  sentence  of  the  court  of  appeals  required,  the 
court  of  admiralty  of  New* Jersey  to  cause  restitution  to 
be  made.  If  the  former  sentence  in  New- Jersey  is  com* 
plete,  it  is  a  bar  to  a  subsequent  suit.  If  it  is  not  com* 
plete,  but  is  still  pending,  it  is  equally  a  bar.  3  Bac.  Ab. 
653.     Prec.  Chdn.  579. 

2d.  As  to  the  question  of  merits.  Upon  this  subject 
the  case  of  The  Mentor^  I  Rob.  151 — 153.  is  in  point. 
This  also  is  an  antiquated  claim^  and  not  prc:»ecuted 
against  the  actual  wrong  doer,  but  against  persons  who 
were  not  present  at  the  act  complained  of.  Besides,  there 
was  probable  cause,  and  therefore  no  damages  can  be 
given.  1  Rob.  82.  The  Betsey.  The  sloop  had  sailed 
under  a  British  convoy  ;  this  was  a  strong  ground  of 
suspicion,  and,  added  to  the  false  account  of  her  desti* 
nation,  her  want  of  papers,  and  the  destruction  of  papers, 
was  sufficient  ground  to  excuse  from  damages  and  costs. 
3  T.  R.  332.  Smart  V.  Wolf.  1  N.  T.  Term  Rep.  64. 
jfenis  r.  Hallet.  Doug.  SS\.  Bernardi  v.  Motteux.  1 
Marshall^  317.'  The  sentence  of  the  court  of  admiralty 
of  New- Jersey  is  of  itself  conclusive  evidence  of  proba- 
ble cause.     1  IVibon^  232.  Reynolds  v.  Kennedy. 


Digitized  by 


Google 


U  SUPREME  COURT  U.  8. 

Thesakwas  die  act  of  .the  eonrt^  a»d  not  of  At 
paitjr. 

The  caae  of  sale  under  a  distress  is  not  analogoas ;  it 
is  the  act  of  the  party  alone.  It  is  not  under  the  judg- 
ment of  a  court.  The  sale  produced  a  fund  to  which  alone 
the  libellant  can  resort.  If  a  collateral  securit}'  be  given, 
and  if  that  be  lost  by  the  laches  of  the  partj,  he  shall 
never  recover. 

From  the  date  of  the  reversal  of  the  decree,  the  mar- 
shal held  the  money  to  the  use  of  the  present  libellant. 

The  rule  of  the  civil  law  as  to  torts  is  the  same  with 
the  rule  of  the  common  law,  actio  personalis  moritur  cuM 
persona* 

The  Court  stopped  IngersoU^  on  the  same  side,  and 
said,  that  the  point  which  it  Mrould  be  difficult  to  esta* 
blish  on  the  part  of  the  libellant  is,  that  he  would  have 
been  entitle^  to  any  remedy  against  the  present  appel* 
lees,  even  on  the  very  day  after  the  sentence  of  the  cpurt 
of  appeab. 

Lewis^  in  reply. 

The  sentence  of  the  court  of  appeals  is  conclusive  evi- 
dence of  the  falsity  of  the  original  libel,  and  that  the  cap- 
ture was  tortious. 

That  the  present  libellant  is  entitled  to  relief,  In  some 
form  and  in  some  court,  cannot  be  questioned.  It  is  not 
a  case  of  common  law  jurisdiction,  and  there  is  no  state 
court  of  admiralty  in  New- Jersey.  If  any  court  has 
jurisdiction,  it  must  be  a  district  court  of  the  United 
Sutes. 

Two  questions  arise  in  the  cause. 

1.  Is  the  libel  filed  in  the  proper  court  f  and, 

2.  To  what  extent  is  the  libellant  entitled  to  relif  f  ? 
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1.  A  neutral  is  entitled  to  restitution ;  and  if  the  cap* 
tor  wiU  not  proceed  affainsc  the  property  in  a  reasonable 
ume,  the  owner  may  bbel  the  captors,  and  pray  that  they 
may  proceed  to  adjudication,  or  restore  the  property* 

The  captured  property  must  be  considered  as  in  the 
power  and  possession  of  the  captors.  The  sale  makes 
no  difference,  unless  made  by  co^mf,  or  because  the  pro* 
perty  was  periahabky  or  under  some  act  of  congress  or 
other  statute  law. 

The  British  statutes  require  that  the  captured  proper** 
ty  should  be  taken  into  the  custody  of  certain  officers  of 
the  government  or  of  the  court,  and  thereby  might  be 
considered  as  in  the  custody  of  the  law ;  but  congress 
had  no  such  officers ;  the  custody  remained  with  the  cap- 
tors until  trial  and  acquittal  or  -condemnation.  Resohe 
of  Congress  of  27  th  of  November^  1774.  If  it  had  been 
a  sentence  of  acquittal,  a  writ  of  restitution  would  have 
issued.  A  mandate  would  have  been  vain,  unless  the 
court  had  power  to  execute  the  sentence. 

JoHNSOH,  J.  inquired  of  Mr.  Lewis  whether  in  his 
practice  he  had  known  any  instance  in  which,  upon  filing 
a  libel,  a  warrant  has  not  issued  to  take  the  captured 
property  into  the  custody  of  the  marshal. 

Marshall,  Ch.  J*  It  is  certainly  important  to  as'^ 
certain  in  whose  custody  the  property  was.  I  had  all 
along  considered  it  as  in  the  custody  of  the  law. 

Levns*  1  have  had  an  opportunity  of  knowing  a  great 
deal  of  the  admiralty  practice  during  our  revolutionary 
war,  being  concerned  in  all  the  cases  in  Pennsylvania^ 
and  in  all  the  appeals  from  the  state  courts.  I  do  not 
know  an  instance  in  which  such  a  warrant  has  issued* 
But  the  records  of  the  court  of  appeak  are  in  the  office 
of  the  clerk  of  this  court.  In  this  very  case  there  was 
BO  such  warrant. 

Livingston,  J; .  It  appears  that  the  sale  was  made 
by  the  marshal  under  the  order  oC  the. court.  Must  we 
not  presume  that  the  court  knew  and  did  its  du^  -,  and 
that  the  goods  were  in  a  perishing  condition  I ' 

Vol  ly.  c 
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Lewis.  If  the  general  practice  was  nottx^  issue  such 
a  warrant,  but  to  suffer -the  property  to  remain  in  the 
hands  of  the  captors,  and  no  warrant  appears  in  this  re- 
cord, which  ought  to  be  presumed  to  contain  all  the 
proceedings  in  the  case,  the  presumption  is  ihatno  such 
warrant  ever  was  issued;  especially  if  such  warrant  was 
not  rendered  necessary  by  the  law. 

There  was  no  writ  or  warrant  of  sale  from  the  court, 
to  the  marshal.  The  order  of  sale  is  embodied  in  the 
final  decree  itself.  It  was  made  before  the  appeal,  and 
while  the  cour^had  the  power  to  make  such  an  order. 

But  the  appeal  suspended  both  the  power  to  condemn 
and  the  power  to  sell.  The  appeal  suspends  the  sen* 
tence  as  to  every  purpose  whatsoever,  unless  the<  power 
of  sale  sifter  appeal  be  given  by  express  law,  or  unless  the 
goods  are  in  a  perishiu^  condition. 

The  law  of  New- Jersey  which  constituted  the  court, 
does  not  relate  to  the  case  of  appeal,  and  the  act  of  \%th 
December^  1*781,  was  made  to  remedy  this  defect,  but 
that  was  made  ihree  years,  after  the  sale*  In  2  BolL  Ab* 
233.  I.  it  is  said,  that  ^^  if,  after  sentence,  the  party  ap«* 
peal,  the  sentence  is  altogether  suspended  during  the  ap« 
peaL"  And  Wood^  in  his  Institutes^ p*  525.  says,  ^^  All. 
acts  done  after  the  appeal,  in  prejudice  of  the  appellant, 
are  to  be  reversed.''  In  2  Browne's  Civil  Law^  437.  it 
is  said  that  an  appeal  fifud  acta  may  be  necessary  to  pre* 
vent  the  instant  intermeddling  of  the  adversan'* 

The  same  law  is  laid  down  by  Coiej  4  Inst.  340.  Sir 
Thomas  Parker^s  Rep.  70.  Foster  v.  Cockbum^  where 
upon  argument  and  great  deliberation  the  court  of  ex- 
cfiequer  decided,  that  their  power  to  order  a  sale  of  the 
goods  seized  was  suspended  by  a  writ  of  error,  it  not  be- 
ing sufficiently  proved  that  they  were  nerishable. 

.  Before  trial  and  condemnation,  perishable  articles  may 
be  sold,  but  in  no  other  caise,  unless  the  power  be  given 
by  statute  law.  2  Browne^s  Civil  Law^  227.  229.  446. 
450.  A  special  power  to  sell,  notwithstanding  an  ap- 
peal, is  given  by  the  British  prize  acts ;  but  no  such 
power  was  given  to  the  admiralty  court  of  New- Jersey. 
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either  by  the  law  of  that  sute  or  the  act  of  congress*  2 
Browne*s  Civil  Law^  231.  454.  If  the  property  was  in 
the  custody  ol  Carso/ty  he  was  bound  by  the  sentence  of 
restitution. 

As  to  the  question  whether  the  libellant  has  any  reme- 
dy against  the  ezecuiors  of  the  owners  of  the  privateer, 
we  say  that  we  claim  merely  restitution  in  specie^  or  of 
the  value  ;  we  claim  no  damages  for  the  tort. 

Chasb,  J«  This  is  a  lit>el  grounded  upon  the  origi- 
nal wrongs  The  proceedings  of  the  court  of  admiralty 
of  New-Jersey,  and  of  the  continental  court  of  appeals, 
are  brought  in  only  as  an  exhibit.  There  is  no  new  re- 
lief prayed  for* 

Lewis*  There  is  a  supplemental  libel,  and  the  first 
Bbel  prays  for  general  relief*  It  is  the  same  f  -ayer  as 
in  the  case  of  Penkailow  v«  Doane.  The  case  in  Cowper^ 
f4.  shows  that  the  remedy  extends  to  executors,  where  - 
the  estate  of  the  testator  has  been  benefited '  by  the  tort. 
The  case  of  Penhallow  w  Doane  is  against  the  executors 
of  the  owner.  The  libel  in  the  present  case  was  drawn 
from  that  precedent. 

Marshall,  Ch.  J.  The  objection  is  that  the  libel 
does  not  charge  that  the  property  has  not  been  restored ; 
nor  that  it  has  not  been  proceeded  against ;  nor  that  the 
sentence  of  the  court  of  appeals  has  not  been  carried  into 
effect. 

If  these  allegations  had  been  made  in  the  bill,  and 
there'  had  been  a  prayer  for  general  relief,  your  argu- 
ment would  be  pertinent.  But  the  libel  complains  only 
of  the  original  tortious  capture,  and  claims  damages. 

There  is  no  allegation  that  the  property  was  destroyed, 
OP  that  a  wrongful  sale  had  been  made. 

LivivosTON,  J.  It  is  strange  that  the  case  of  PenAaU 
low  V.  Doane  should  be  cited  by  the  appellant.  The  de- 
cision in  that  case  is  directly  against  him.  .  The  court 
there  gave  relief  only  for  the  property  which  actually 
came  to  the  hands  of  die  respondents. 
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iVfARSHALLf  Ch.  J.  observed^  that  in  the  case  cited 
from  Cowper^  the  property  had  come  to  the  hands  of  the 
executor*  The  law  of  that  case  is  not  denied  by  this 
court. 

Lewis.  This  court  is  sitting  as  a  court  of  admiralty 
proceeding  according  to  the  law  of  nations.  No  irregu- 
larity of  form  ought  to  prevent  us  from  obtaining  relief 
^cording  to  the  case  we  make  out* 

As  to  the  question  whether  the  district  court  of  Pennf 
sylvania  had  cognizance  ;  he  observed, 

That  if  the  property  had  been  carried  first  to  New- 
Jersey  and  then  to  jPennsylvania,  the  libel  would  have 
been  proper  in  Pennsylvania.  So  where  the  libel  ia 
against <the  person,  and  he  is  /ound  in  Pennsylvaniay  the 
libel  must  be  filed  there.  The  only  remedy  of  the  libeh- 
lant  IS  in  the  courts  of  the  United  States,  and  the  fede- 
ral district  court  of  New- Jersey  is  as  foreign  to  the  state 
court  of  New- Jersey,  as  the  federal  district  court  of 
Pennsylvania. 

Carson  was  bound  by  the  decree  of  the  court  of  ap<« 
peals  ;  and  courts  of  admiralty  proceeding  according  to 
the  law  of  nations  will  aid  each  other  in  the  execution  of 
their  sentences.  Carson  died  bound  by  the  decree,  and 
his  executors  are  therefore  bound.  As  they  lived  in 
Pennsylvania,  we  could  only  sue  them  there. 

As  to  the  extent  of  the  relief,  he  observed,  that  the 
sentence  was  for  restitution  ;  and  as  that  sentence  was 
passed  with  the  knowledge  that  a  sale  had  been  made, 
ne  inferred  that  the  court  of  appeals  did  not  intend  that 
the  proceeds  of  the  sale  only  should  be  paid  over,  but 
that  there  should  be  an  actual  restitution  of  the  thing  itp 
self,  or  of  its  actual  value.  It  is  no  answer  to  say  that 
such  is  the  usual  form  of  decree  in  cases  where  a  sale  has. 
been  made,  because  those  are  precedents  where  the  sale 
has  been  lawfully  made  ;  but  here  it  was  unlawful. 

Dallas,  on  the  same  side* 
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The  Tt^H  chiestion  is,  who  shalt  bear  the  loss  of  ^e'de- 
preciatioQ  Ot  the  money  ;  and  this  depends  upon  the 
question  in  whose  possession  was  the  property  at  the 
time  of  the  decree  of  restitution. 

The  claimant  did  no  act,  land  was  guilty  of.*po  odiis* 
sion  which  could  make  ^  that  loss  fall  upon  hi;m  j  but  it 
#as  a  loss,  produced  by  the  tortious  act  of  the  captors, 
and  they  are  in  law  anifwerable  for  all  the  consequences'* 

In  Kngland,  formerly,  all  captures  were  considered 
as  made  for  the  crown.  It  was  only  in  consequence '  of 
the  prize  acts  and  proclamations,  that  the  property  was 
adjudged  to  the  captors.  But  it  is  now  settled  Aat  the 
property  vests  in  the  captors  immediately  upon  the  cap- 
ture ;  5  I^ob.^  and  the  resolves  of  the  old  congress  taxe 
for  granted  the  same  principle.  By  the  law  of  nations 
the  property  is  changed  by  the  capture,  and  the  owner 
has  no.further  power  over  it.  .The  claimant  is  really 
and  substantially  a  defendant  through  all  the  forms  of 
moceeding,  as  well  in  the  original  suit  as  in  the  present. 
There  was  no  assent,  on  his  part,  to  the  sale — no  acmi* 
escence  in  any  act  of  the. court,  or  of  the  marshal.  The 
decree  of  restitution  supposes  and  implies  that  the  pro- 

Srty  remained  in  the  hands  of  the  captors.  The  order 
r  sale  was  made  to  carry  into  effect  the  decree  of  con- 
demnation, and  for  the  purpose  of  distribution,,  not  for 
thie  preservation  of  the  property,  nor  to  hold  it  in  custo- 
dy of  the  law.  No  security  was  given  by  the  captors  or 
by  the  marshal.  ,  No  public  notice  was  given  of  the  sale ; 
no  such  notice  was  required  by  the  order  of  sale.  The 
sale  waa  made  thirteen  days  after  the  order  was  susf 
pended  by  the  appeal,  and  the  captor  was  the  purchaser. 

'ihe  case  was  before  the  court  of  appeals  up(xi  its  par- 
dcular  circumstances,  as  well  as  upon  its  general  merits ; 
and  the  fact  of  the  sale  after  the  appeal  must  have  been 
known  to  the  court.  Two  years  had  elapsed  since  the 
original  sentence.  A  restitution  of  the  tnihg  itself  was 
impossible ;  and  the  form  of  the  decree  of  reversal  must 
have  been  a  matter  in  question.  If  the  sale  had  been 
regularly  and  lawfully  made,  the  court  of  appeals  would 

*  The  case  of  the  JSUeUf  5  i?0i.  173.  stema  contrt^ 
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J«iriittf«s  have  taken  n&tice  of  it,  «iid  hare  decreed  resloratioli  of 
^  J*  .  the  prdceedl  of  the  sftle/  3  JDoJ/.  103. 115.  119.  P^n- 
'^  '  Ad/ra;  v.  Domie.  It  was  a  fact  of  which  the  captor 
might  have  availed^imielf  before  that  court. 

Bat-the  Aarshal  b  to  be  tonsidefed  mereljr  as  the  agent 
»f  the  captor*. 

The  claiiiiant  had  nb  remedy  but  against  the  person  of 
die  captor.  There  is  no  evidence  that  the  proceeds  of 
the  salo  gre  any  where  to  be  found* 

The  original  libel  did  not  ask  for  process  to  arrest  the 
i^tssel,  but  merely  prayed  for  condemnation.  '  The  pos* 
session,  and  the  right  of  possession,  were  in  the  captor. 
T^ere  was  no  process  to  attach  the  vessel.  The  first 
process  was  a  monition  and  venire  for  the  j  ury.  The  mar- 
shal could  have  na  right  topossession,  unless  by  vimie 
of  process  of  attachment.  There  is  no  order  in  the  whole 
proceedings  which  takes  the  possession  from  the  captor.* 
Afer  the  appeal  the  order  of  sale  was  a  nullity,  and  the 
sale  by  tbettfarshal  was  as  the  agent  of  the  captor,  who 
Was  a  trustee  for  the  clailnant,  and  had  no.rignt  to  sell  | 
and  is,  therefore,  liable  for  all  the  consequences. 

February  11. 

Marshali,  Ch«  J.  delivered  the  opinion  of  tho 
court. 

The  prlVateer  Addition^  cruising  under  a  commission 
granted  by  .the  eongress  of  these  United  States  during 
the  war  between  this  country  and  Great  Britain,  captured 
the  sloop  George,  brought  her  into  port,  and  libelled  her 
id  the  court  of  admiralty  for  the  state  of  New- Jersey, 
where  she  was  condemned  as  lawful  prise  by  a  sentence 
i«Bderf4  6a  the  dlst  of  October^  "^77^  and  ordered  to 
besold  by  the  marshal.  From  this  sentence  Richard  D, 
Jennings,  the  owner,  prayed  an  appeal  which,  on  the 
SSd  of  Otcember^  1780,  came  on  to  be  heard  before  the 
tfbcin  of  appeals  constituted  by  congress,  when  the  sen-* 
tence  of  tne  court  of  Jersey  was  reversed,  and  restitu- 
tion of  the  vessel  and  cargo  was  awarded.  Pending  the 
appeal,  on  the  13th  of  November,  1 778,  the  order  of  sale 


Digitized  by 


Google 


FEBRUARY,  \WT.  %l 

wii  exeeutedt  and  th«  proceeds  of  sale  remfUDsd  in  pos*  Je  vvi  v^f 
session  of  the  marehal.  It  does  not  apjpear  that  any  ap-  Camw. 
plication  was  ever  made  to  the  court,  of  New-Jerae}*  to 
have  execution  of  the-decree  of  die  court  of  appeals,  and 
this  suit  is  brought  to  carry  it  ini6  execution,  or.on  some 
other  principle  to  recover  from  the  estate  of  Joseph  Car- 
son, who  was  part  owner  of  the  privateer  Addition,  the 
value  of  the  George  and  her  cargo* 

So  far  as  this  bill  seeks  to  carrv  into  effect  the  decree 
of  the  23d  of  December,  1780,  there  is  no  doubt  of  the. 
jurisdiction  of  the  court ;  but  the  relief  granted  can  only 
be  commensurate  with  that  decree.  It  is  .therefore  all 
essential  to  the  merits  of  this  cause  to  inquire  how  far 
Joseph  Carson,  thetestatorof  the  defendants,  was  bound 
by  the  sentence  which  this  court  is  asked  to  carry  into 
effect* 

The  words  under  which  the  plaintiffs  claim  are  those 
which  direct  the  restoration  of  the  George  and  her  cargo. 
A9  the  captors  are  not  ordered  by  name  to  effect  this 
restoration,  and  as  the  order  l^ound  those  in  possession 
pf  the  subject  on  which  it  must  be  construed  to  operate, 
it  must  be  considered  as  affecting  those  who  could  obey 
it,  not  those  Who  were  not  in  possession  of  the  thing  to 
be  restored,  had  no  power  over  it^snd  were,  consequent- 
ly, unable  to  redeliver  it.  Had  Richard  D.  Jennings 
appeared  hefore  the  court  of  New- Jersey  with  this  de- 
cree in  his  hand,  and  demanded  its  execution,  the  process, 
of  that  court  would  have  been  directed  to  those  who  pos- 
sessed the  thmg  to  be  restored,  not  to  those  who  held  no 
power^over  it,  either  in  point  oi  fact  or  law. 

This  position  appears  too  plain  to -require  |he  aid  of 
precedent,  but  if  such  aid  should  be  looked  fdr;  the  ca^e 
of  Doane  v.  Penhalhw  unquestionably  aJTords  it.  In 
that  case  a  dec};ee  of  reversal  and  restitution  was  satis* 
fied  by  directing  the  proceeds  of  the,  sales  to  be  paid  ;• 
and  even  the  judge  who  tried  the  cause  at- the  circuit 
concurred  with  his  brethren  in  reversing  his  own  judg* 
ment,  so  far  as  it  had  decreed,  joint  damages,  and  bad 
thereby  rendered,  the  defendant  liable  for  more  than  he 
had  received.  The  case  of  Doane  v.  PenhaUovff  there- 
fore^ which  must  be  considered  as  expounding  the  de- 
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ctcm  of  the  court  of  appeals  now  under  consideration,  has 
decided  that  Joseph  Carson  was  bound  to  effect  restitu- 
tion by  thai  decree  so  far  only  as  he  was,  cither  in  law  or 
in  fact,  possessed  of  the  George  and  her  cargo,  or  of  the 
pi'oceeds. 

To  this  point,  therefore,  the  inquiries  of  the  court 
will  be  directed. 

In  prosecuting  them  it  will  be  necessary  to  ascertain 
whether, 

1st*  llie  George  and  her  cargo  were,  previous  to  the 
sentence,  in  the  custody  of  the  law,  or  of  the  captots* 

2d.  Whether  the  court  of  admiralty,  after  an  appeal 
from  their>sentence,  possessed  the  power  to  sell  the  Ves- 
sel and  cargo,  and  to  hold  the  proceeds  for  the  benefit  of 
those  havbg  the  right. 

It  appears  that  the  court  of  New- Jersey,  which  con- 
demned the  George  and  her  cargo  as  prize,  was  estab- 
lished in  pursuance  of  the  recommendation  of  congress, 
and  that  no  legislative  act  had  prescribed  its  practice  or 
defined  its  powers.  The  act  produced  in  court  waapass- 
ed  a\c  a  subsequent  period,  and  consequendy  cannot  go- 
vern the  case.  But  the  court  cannot  admit  the  correct- 
ness of  the  argument  drawn  from  this  act  by  the  counsel 
for  the  pluntiffs  in  error.  It  cannot  be  admitted  that  an 
act  defining  the  powers, and  regulating  the  practice  of  a 
pre-existing  court,  contains  provisions  altogether  new* 
The  reverse  of  this  proposition  is  generally  true.  Such 
an  act  may  rather  fate  expected  to  be  confirmatory  of  the 
practice  and  of  the  powers  really  exercised. 

Since  wt  find  a  court  instituted  and  proceeding  to  act 
as  a  court,  without  a  law  defining  iu  practice  or  its 
powers,  we  must  suppose  it  to  have  exercised  iu  powera 
in  such  mode  as  is  employed  by  other  courts  instituted 
for  the  obiect,.and  as  is  consonant  tQ  the  general  princi- 
ples on  which  it  .must  act. 

That  by  the  practice  of  courts  of  admiralty  a  vessel 
when  libelled  is  placed  under  the  absolute  controul  of  the 
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court,  is  BOt  controverted ;  but  die  pUintift  contend 

that  this  power  over  the  8,ubject.  is  not  inherent  In  g 

court  of  admindty,  but  is  ^ven  by  statute,  and  in  support 

of  this  opinion  the  prise  acts  of  Great  Britain  have  been 

referred  to,  which  unquestionably  contain  regulations  on 

this  point.     But  die  court  b  not  of  opinion  that  those 

acts  confer  entirely  new  powers  on  the  courts  whose 

pracdcediey  regulate.  In  Browne's  Civil  and  Admiralty 

LaWfinhis  chapter  on  the  jurisdicdon  of  the  prise  courts^ 

it  is  es^ressly  stated  that  those  courts  exercised  dieir  ju* 

lisdicrion  anterior  to  the  prise  acts,  and  the  sameopini<MI 

is  expressed  by  Lord  Mansfield,  in  the  case  ef  Ltndo  v. 

Jladnetf^  which  is  cited  by  Browne.  The  prise  acts,  lliett* 

fere,  asost  probably  regulated  pre^exiadng  powers  in  the 

manner  best  iu}apted  to.tiie  actnid  circunstances  of  the 

dme.     • 

It  is  conceived  that  the  consdtudoa  and  character  of 
a  court  of  admiralty,  and  the  object  it  is  to  effect,  will 
throw  tfuch  light  on  thissubject. 

The  proceedings  of  that  court  are  tii  renij  and  their 
sentences  act  on  the  thing  itseld  They  decide  who  has 
die  right,  and  thcjy  order  its  deliveiy  to  the  party  having 
^  die  right.  The  libeBant  and  the  claiouuit  are  bothjactors. 
They  both  demand  from  the  court  the  thing  in  contest* 
It  would  be  repugnant  t6  the  principles  of  jusdce  and  to 
the  practice  of  courts  to  leave  the.ttiing  in  possession  of 
cither  of  the  pardes,  without  security,  while  the  contest 
is  dmnding.  If  the  pracdce.  of  a  court  of  admiral^ 
should  not  place  the  thinfftn  the  custody  of  its  oiEcers^ 
it  would  be  essrntial  to  justice  duit  security  should  he 
demanded  of  die  libellant  to  have  it  forthcoming  to  an- 
swer the  order  of  the  court. 

if  die  captor  shook)  faB  to  libel  the  dmtured  vessel, 
it  has  been  truly  stated  in  argument  that  the  owner  may 
elaim  her  in  the  court  of  admiral^.  How  excessively 
ddi^dve  would  be  the  pracdce  of  that  court,  if,  on  re* 
ceiving  such  a  claim,  it  neither  took  possession  of  the 
vessel,  nor  rei^uired  security  that  its  sentence  should  be 
performed.  Between  die  rig^  of  a  claimant  where  a 
libel  is  filed  and  where  it  is  not  filed,  no  disdncdon  is  per^ 

Vol.  IV.  D 
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jBwniro*  ceWtd^  and  the  coQit  copceiyes  the  HeceBsaiy  rcBult  of 
CAiioir.  Pi'oceedings  in  rem  to  be  that  die  thing  in  litigation  must 
be  pkced  in  the  custody  of  the  Ixw^  and  dmaaat  be  deli- 
vered to  either  par^  but  on  sufficient  aecuri^. 

In  conformity  with  this  opinion  is  the  practice  df  die 
court  of  admiralty,  not  only  when  isitting  for  the  trial  of 
prizes,  and  acting  in  conformity  with  the  directions  of 
positive  law,  but  when  sitting  as  an  instance  court,  avid 
conforming  to  the  original  princifdes  of  a  court  of  ad* 
miralty.  In  his  chanter  ^  on  the  pracdce  of  die  instance 
court,''  under  the  due  of  ^*  nroceedmgs  in  rem^^  p.  397# 
Browne  states  explicidy,  tnat  when  the  proeeedihs  is 
against  a  ship,  the  process/commences  with  a  warrant  di- 
recung  the  (urrest  ol  the  ship.  In  Browne,  405.  die  course 
of  proceedings  a^inst  a  ship,  not  for  a  debt,  but  tO  ob- 
tain possession,  is  suted  at  length,  and  in  that  case  too 
die  court  takes  possession  of  the  ship. 

It  must  be  supposed  that  a  dourt  of  admiralty,  having 
priae  jurisdidon,  and  consequendy  proceedbg  in  rem^ 
and  not  having  its  pracdce  precisely  regulated  by  law, 
would  conform  to  those  principles  which  usually  govern 
courts  proceeding  inrem^  and  which  seem  necessarily  to 
belong  to  the  proper  exercise  of  their  funcdons*  If  in 
proceeding  against  a  ship  to  subject  her  to  the  payment 
of  a  debt,  or  to  acquire  the  possession  of  her  on  account 
of  tide,  the  regular  course  is  that  the  court  takes  the  ves- 
sel hito  custody  and  holds  her  for  the  narty  having  rij^ht, 
the  conclusion  seems  irresisdUe,  that  in  proceeding 
against  a  ship  to  condemn  her  as  prize  to  the  captor,  ot 
to  restore  her  to  the  owner  who  has  been  ousted  of  his 
possession,  the  dourt  will  also  tid^e  the  vessel  into  custo- 
dy, and  hold  her  for  the  party  having  the  lifiiXm 

This  reasoning  is  illustrated,  and  its  correctness  in  a 
great  measure  confirmed,  by  the  legislation  of  the  Uni- 
ted States,  and  the  judicial  proceedings  of  our  own  coun- 
try. By  the.  judicial  act  the  district  courts  ;BU*e  also 
courts  of  admiralty,  and  no  klw  has  regulated  their  prac- 
tice* Yet  they'  proceed  according  to  the  general  rules 
of  the  admiralty,  and  a  vessel  libelled  is  always  in  pos- 
"  session  of  the  law. 
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An  objection,  however,  u>  the  appliciition  oi  t)us  tea- 
aoning  to  the  case  before  the  court  is  dtHwn  from  the 
defectiveness  of  the  record  in  the  original  cause,  which 
does  not  exhibit  a  warrant  to  the  officer  to  arrest.  <he 
George*  The  first  step  which  appears  to  have  been  taken 
by  the  court  is  an  prder  to  the  marshal  to  summon  a  jury 
for  the  trial  of  the  case. 

The  carelessness  wi^  which  the  papets  of  a  cbtirt 
created  for  die  purposes  of  the  wai-,  and  which  xetwed 
to  exist  before  the  institution  of  this  suit,  have  been 
kept,  may  perhaps  account  for  this  circumstance.  At 
any  rate  the  court  of  admiralty  must  be  presumed  io 
have  done,  its  duty,' and  to  have  been  in  possession  of  the 
thing  in  contest,  if  its  duty  required  that  possession.  The 
pioceedings  furnish  reasons  for  considering  this  as  the  • 
fact. 

The  libel  does  not  state  the  George  to  have  remam- 
ed  in  possession  of  thecapt<ft*s^  thatthe  sale  was  made 
for  them,  or  by  theiV  means,  nor  that  the  proceeds  qime 
to  their  hands.  The  answer  of  the  defendants  avers 
that  on  bringing  the  Geopge  into  port,  she  wasdelivei^d 
up  with  all  her  papers  to  the  court  of  admiraU}%  and, 
although  the  answer  b  not  testimony  in  this  respectyy^t 
^  the  nature  of  the  transaction  famishes,  ample  reason  to 
believe  that  this  was. the  fact ;  apd  It  is  the  duty  of  the 
plaintiff  to  show  that  th^  defendants,  are  in  a  situation  to 
be  lUble  to  his  claim.  If  the  process  of.  the  court  of 
admiralty  does  not  appear  regular,  this  courr^  not  sitting 
to  reverse  or  affirm  their  judgment,  but  tu  carry  a  decree 
of  reversal  and  restoration  into  effect,  must  suppose  the 
property  to  be  in  the  hands  of  those  in  whom  the  law 
plaoes  it,  unless  the  contrary  appears;  The  George  and 
lier  cargo,  therefore,  must  be  considered  as  being  incus- 
tody  of  the  law,  imless  the  con^ry  appears. 

If  this  conclusion  be  right,  it  follows  thai  the  regulari* 
ty  of  the  sale  is  a  question  of  no  importance  to  the  de« 
fendants,  since  that  sale  waa  the  act  of «  court  having  le- 
ffid  possession  of  the  thing,  and  acting  on  its  own  au- 
thoritv. 
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If  tfMf  Temonin^  be  incorreet,  it  then  becdm^B  neces- 
8«iy  to  itiqttire,  \ 

9cL  vnkeAtrihtcouno{'Sew^JtrHy^dft€ran£iiffw^ 
Jrom  its  sentence^  pouetsed  the  power  of  s^Uiog  the- 
^  George  and  her  cargo,  and  holding  the  proceeds  iTor  the 
party  having  the  right. 

That  the  British  courts  possess  this  power  is  admit* 
.  tbd,  Sm  the  plaintiffs  contend  thajt  it  is  conferred  if  wm^ 
tate,  and  is  not  incident  to  a*  prize  court. 

That  die  power  exists  while  |he  cause  is  depending  in 
eoUrt  seems  not  fo  be  denied,  and  indeed  maj^  be  proved 
Jqr  fhe  same  authority  and  the  same  /train  of  reasoning 
which  has  lAready  been  used  to  show  the  right  to  take 

BMsession  of  the  thing  whenever  proceedings  are  in  rem» 
rowpe,  in  his  chapter  on  the  praciicle  of  the  instance 
court,  shows  its  regular  course  to  be  to  decree  a  sale 
where  the  goods  are  in  a  ^rishahte  condition* 

The  {daintiffs  allege  that  this  power  to  decree  a  sale 

is  fbmaded  on  the  possession  of  the  cause,  but  the  eoiirt 

4c4n  perceive  no  ground  for  such  ai|  opinion.     It  is  sUp^ 

ported  by  no  principle  of  analogy,  and  is  repugnant  to 

the  reason  aqd  nature  of  the  things  • 

In  cases  only  irhere  the  subject  Itself  is  in  possession 
of  the  court,  is  theorder  of  sale  made^  If  it  be  deliver* 
ed  on  security  to  either  party,  an  order  of  sale  pendihg 
the  caus«|  is  turheard  of  in  admiralty  proceedings.  The 
motive  assigned  for  the  order  never  is^that  the  court  is 
in  pbssessioti  of  the  C{|use,  but  that  the  property  in  pos- 
session of  the  court  is  in  a  perishable  state.  A  right  to 
'  order  a  sale  is  for  the  benefit  of  all  parties,  not  betaust 
the  case  is  depending  in  that  particular  court,  but  be- 
cause the  thing  may  perish  while  in  its  custody,  and 
wMle  neithefr  par^  can  enjoy  iu  use. 

if  theathe  principle  on  which  the  power  of  the  couit  to 
order  a«jde  depends,  \i  not  that  the  cause  is  depending  in 
court,  but  that  perishable  property  is  in  its  possession,  this 
*prinQiple  exisu  in  as  much  force  after  as  before  an  appeal. 
The  property  does  not  follow  the  appeal  into  the  superior 
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Siouit*   .Itj^tUlranfiiiisin4Hi8tpdy  of  :die  officer i>£j^    ^Jsmnaoi 
court  in  which  it  was  libelladf   Xhts  case  of  ji^,  pr<^fnv«-     ^   "^ 
liOQ  is  not  altered  by  the  appe^* . .  The  diuy  to  prtieive       ^*** 
It  is  still  the  ,same^  ai^d  i^  wouM  seem  rra^Qnable  that  the 
power  consequent  on  ihat,4iu(y  woiUd  be  ^o  reuined. 

Od  the  principles  of  reason*  therefore,  dbie  court  is  sa- 
tisfied that  the  tribunal  whose  officer  retains  pobsession 
of  the  thing,  retains  the*  po^nrr'^f.  fH:Ui|ig.it  iwhtfi  in  a 
perishing  condition,  altboMgh  the;  causc^ioi^y  be  carried  by 
appeal  to  a. superior /cpun».  This.Qpialon  ift-not.i^supp 
-ported,  by  authority^     ..':.-  .•..•-"'' 

InJoiis  chapter  on.^tbe  practice  of  the  instance  courts 
page  405.  Brov^ne  s^ys,  '.Mf  the.  ship  or  gcods.are  in  a 
statepf  decay^oriof  n  perishabl<^  na^ire«  the  court  is  used, 
during  the  pendency  of  a  suit,  or  sometimes  after  sen- 
tence, notwithsunding  an  appeal,  to  issue  a  cbmmissior 
of  appraisepieot  and  sale,;  the  money  to  he  lodged  with 
tiie  if^gistiW'pl'  tb^jcpurt^  itku^on  jus  hftbentis.*^ 

.  ThiA  practice  does  QotMappeftr  to  be  established  by 
statute,  but  tq  be  incident  to  the  jurisdiction  of  the  court, 
and  ti^  grow  out  of  the  principles  which  form  its  law.  A 
prize  oQurt  not  regulated  b^  paitieular  statute  would  pro^ 
^eed  on  the  same  ,principles^-Hit  least  there  is  the  kame 
reason  for  it. 

,  Bi|t  there.ia  in  thiai^  case  Ho  distinct  order  of  sale.  The 
order  is  a  part  of  th<}  senience  from  -^hich  an  appeal  was 
prayed,  and  is  therefore  said,  to  be  suspended  with  the 
residue  of  that  sentence. 

The  proceedings  of  the  court  of  admiralt}',  if  they  w-e 
^  before  this  court,  were  certainly  very  irregidar,i  and 
much  of  the  difficulty  pf  this.cas«  arises from  that  cause ; 
bfi^^as  this  case  stands^  it  would  seem  entirely  unjust  to 
d^h^i^'the  defendant  to  pay  a  heavy  sum  of  moneys  be*- 
cau^ethfs -court  of  admiralty  has  done  iri-egularly  that 
which  it  had  an  unquestionable  right  to  do. 


Since  the  court  of  admiralty  possessed  the  power  of 
making  a  distinct-order  of  ssile .immediately  after* the  ap- 
peal was  entered)  and  this,  but  for  ihe  depreciation,  would 
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havci  been  desirable  by  all,  it  is  not  unreasonable  to  sup* 
pose  tbe  practice  to  have  been  to  consider  the  appeal  as 
made  from  the  condemnation,  and  not  from  the  order  of 
sale*  The  manner  in  which  this  appeal  was  entered  at 
fords  some  countenance  to  this  opinion*  In  the  recital 
of  tHe  Blatter  appealed  from,  the  condemnation  alone, 
not  the  order  ot  ^de,  is  stated* 

The  court  win  not  consider  this  irregularity  of  the  ad- 
miralty, in  Ordering  what  iras  within  its  power,  as  charg- 
ifg-the  owners  of  tfie  privateer,  under  the  decree  of  the 
2ad  of  December,  1780,  with  the  amount  of  the  sales  of 
the  George  and  her  cargo,  which  in  point  of  fact  n€lver 
came  to  their  hands,  artd  over  which  they  never  pos* 
se8sed  a  legal  controul,  for  the  marshal  states  himself 
to  hold  the  net  proceeds  to  the  credit  of  the  former 
owners* 

It  is  therefore  the  unaYiimoUs  opinion  of  this  court 
that  the  decree  of  the  .23d  of  December,  1790,  does  not 
require  that  the  restoration  and  redelivery  which  it  or- 
ders should  be  effected  by  Uic  captors,  but  by  chose  who 
in  point  of  law  and  fact  were  in  possession  either  of  the 
George  and  her  cargo,  or  of  the  money  for  which  they 
were  sold.  As  the  officer  of  the  court  of  New- Jersey, 
not  th^  captors,  held  this  possession,  the  decree  operates 
upon  him,  not  upon  them* 

On  that  part  of  the  libel  in  this  case  which  may  be 
considered  as  supplemental,  and  as  asking  relief  in  addi- 
tion to  that  which  was  given  by  the  decree  of  the  23d  of 
December,  l^SO,  the  court  deems  it  netessary  tamake 
but  ^  verj*  few  observations* 

The  whole  argument  in  favour  of  this  part  of  the  claim 
is  founded  on  the  idea  that  the  captors  were  wrong  doers, 
and  are  responsible  for  all  t^e  loss  which  has  been'  pro- 
duced by  their  tortious  9CU  lite  sentence  of  reversal  and 
restoration  is  considered  by  the  plaintiffs  as  *  conclusive 
evidence  that  they  were  wrongdoers* 

But  the  court  can  by  no  means  assent  to  this  princi- 
ple. A  belligerent  cruiser  who  with  probable  cause 
seises  a  neutral  and  takes  her  into  port  for  adjudy^ation. 
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and  prodpeds  regulsrly,  is  not  a  wrong  doerit  The  act  is 
mtttortmu.  Theoithprpf  restoration  proves,  that  the 
property  was  neutral,  not'that  it  was  taken  without  pro- 
bable cause.  Indeed,,  the  decree,  of  the  court  of  appeals 
is  in  this- respect  in  favour  of  the  captors,  since  it  does 
not  award  damages  for  the  capture  and  detention,  nor 
pve  cosu  in  the  suit  belpw* 

If  we  pass  by  the  decree,  and  esamine  the  testimony 
on  which  it  was  founded,  we  cannot  h^sitjite  to  admit 
that  there  was  justifiable  cause  to  seise  and  libel  the 
vesseL 

Upon  the  whole  case  then,  the  court  is  unanimously 
of  ojunion  that  the  decree  of  the  circuit  court  ought  to  be 
afErmed*  . 

Sentence  affirmed. 


RHINELANDER  v.  THE  INSURANCE  COMPANY  RHiii«i.Aif- 

OF  PENNSYLVANIA.  ^r^ 

Iv.  Co.  or 

,        m     •  PbHIISTLVA- 

MIA. 


THIS  was  a  case  certified  from  the  circuit  c5ourt  for 
^he  district  of  Pennsylvania,  in  which  the  opinions  of 
the  judges  of  that  coutt  were  opposed  to  each  other 
upon  the  question,  whether  the  plaintiff  Ivas  entitled  to 
recover  upon  a  case  stilted,  the  material' facts  of  which 
were  as  lollow : 

The  defendants  insured  12,500  dollars,  on  the'/reiff/it 
of  the  plaintiff's  American  ship  The- Manhattan^  which 
had  been  chartered  by  Mihturn  i^  Champliny  ior  a 
voyage  from  NeTxj^Tqrk  to  BaUivia^  and  back  to  New- 
Tork>  The  freight  was  valued  in  the  potktj  at  50,000 
dollars*  ~The  charter-party  contained  a  covenant  that 
if  any  dispute  should  ariuc  between  the  plaintiff  and. 
Minium  W  Cl'tmpriH  respecting  the  freight,  the, cargo 
should  not  be  detained  by  the  plainfiff^  provided  they 


cftptare 
neutral 

ise  b^  s 

TtWtlSA 

loBS»»nd 
entitles     the 
insured     to 
sbandon. 

Thesuteof 
tlie  loss  of  the 
thne  of  ikt 
offer  to  abim' 
don^  fixes  the  . 
ri^^hls  of  the 
purties. 
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BMtvmtsAM'  ifaodd  give  good  security  to  abide  liy  the  awird  of  tt> 
"'^        bitrafors,  who.  were  to  be  appoutted  to  settle  such  dis- 

Xxe  Co.  or  P^te*  On  her  homeward  voyage,  on  the  lOth  ofF^ruartf^ 
Pamvstlta-  1805,  the  ship  was  ta|cen  and  detained  on  the  high  seas 
by  a  British  armed  vessel,  and  the  second  mate  and 
8t\>f  the  seamen  taken  out,  and  two  British  oflkers 
and  15  seamen  put  on  board,  with  orders  to  take  her 
into  a  British  port.  The  second  mate  was  put  on  board 
another  vessel,  and  arrived  in  Mew-Tork  on  the  S6th 
of  February,  when  he  gave  the  above  information  to 
t^  plaintiff,  who,  on  the  38th  of  February,  commu&i- 
cated  it  by  his  letter  of  abandonment  of  that  date^  to 
the  defendants. 

The  Manhattan,  with  her  cargo^  was  carried  into 
Bermuda  on  the'12th  of  February,  and  libelled  as  prise 
of  war.  On  the  20tb  of  April,  1805,  both  vessel  and 
cargo  were  acquitted.  From  this  sentence,  so  far  as  it 
respected  the  cargo  onfy^  an  appeal  was  prayed,  which 
does  tiot  appear  to  have  been  decided  ;  but  on  the  8th 
of  May  the  cargo  was  delivered  to  iu  owners,  m  thHr 
giving  *ecutity^  and  on  the  8ih  of  Jul/  the  vessel  and 
cargo  arrived  in  New- York;  but  before  their  arrival, 
tfie  defendants  haying  refused  to  give  counter  securityt 
so  as  to  relieve  the  owners  of  the  cargo  fi^m  the  effect 
of  the  security  which  they  had  g^ven  upon  getting  pos* 
session  of  their  goods,  the  plamtiff,  on  the  6th  of  June« 
180J,  after  the  vessel  was  liberated,  brought  the  present  • 
«suit.  Upon  the  arrival  of  the  vessel  and  cargo,;  Min» 
turn  &  ChampHn  gave  securinr  to  abide  the  award  of 
the  arbitrators  concerning  the  might/  according  to  the 
covenant  in  the  chanier-party,  and  obtained  possession 
of  the  cargo. 

HopHnson^  for  the  plaintiff,  contended, 

1.  That  there  had  been  a  totd  lOss  of  the  property 
insured,  occasioned  by  a  peril  within  the  terms  of  the 
policy. 

3.  That  the  abandonment  was  made  in  due  time. 
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,  "Whenever  a  vessel  is  captured  by  a  belligereot  as 
prize  J  whether  the  belligerent  be  a  friend  or  an  enemy, 
the  loto  is  total,  so  long  as  the  detention  exists ;  and 
vests  a  complete  right  of  abandonment.  It  is  not  the 
state  of  the  information  received,  but  the  actual  state  of 
ihtfact  which  justifies  the  abandonment,  and  gives*  the 
right  to  recover  as^for  a  total  loss*  The  vessel  was  ac- 
tuaUy  libelled  as  prize  at  .the  time  of  abandonment,  al- 
though no  information  of  such  libel  had  been  received 
by  the  plaintiff;  and,  therefore,  the. case  is  clearly 
within  the  doctrine  established  by  the  supreme  ^court  of. 
Pennsylvania,  in  the  case  of  Dutilgh  v.  Gatliff^  decided 
a  few  days  ago  ;*  that  if  the  vessel  be  libelled  by  the 


*  Decided  Jjmoary  irth»  1807.  The  opinion  of  Ch.  J.  TT^^Ahmr, 
t%  publislied  in  the  Umud  Statu  Gatttte,  of  tlie  20Ui  of  the  Mine 
Bkonth,  ii  as  foUowB  : 

On  the  24th  of  Seutember.  1799»  the  defendant,  Savrael  Gstlifi;  iyi« 
dervrote  seven  hundred  and  fifty  doUan  upion  s  policy  of  inaurance 
on  the  •ch<JOiier  Little  Will»  belon^ng  to  John  Datilgh  and  l*homaa 
Lillibridjre,  for  whom  the  plaintiff  was  agent,  on  a  Toyage  at  and 
ftom  Phuadclphiato  Hayanna. 
»  . 

On  the  35th  of  September,  1799,  the  Little  Will  tailed  on  her 
roj$gt  from  Philadelphia  for  Havanna,  and  on  the  8th  day  of  Octo- 
ber fiUowing  the  was  captured  by  three  British  privateers,  and  car- 
ried into  the  port  of  Nassau,  New-Providence;  where  she  aarived 
on  the  13th  of  the  same  month. 

Upon  her  arrival  in  Naasau«  the  said  schooner  was  libelled  in  th^ 
admiral^  court,  and  on  the  9th  day  of  November  following  was 
regularW  aoqnitted  i  and  in  the  whole  she  remained  thirty-seven, 
days  at  Naasau,  during  thirty  five  of  which  she  was  in  custody  Of 
the. captors;  but  the  fact  of  her  acquitul  was  not  known  to  the 
pUintiflT  until  after  the  abandonment  hereafter  mentioned :  although 
it  waa  known  to  John  Dutilgh,  one  of  the  owners  and  supercargo, 
who  waa  with  her  at  Naasau. 

9n  the  13th  day  of  November,  the  plaintiiT  wrote  the  letter  of 
abandonment  inclosing  the  papert  therem  referred  to,  which  was  re* 
oeived  by  the  defendant  the  same  day. 

On  the  90th  of  November  the  said  schooner  sailed  from  Naasan; 
for  Hkvanna,  where  she  arrived  on  the  21st  of  the  same  month, 
and  sold  her  cargo,  except  three  boxes  plundered  at  Newo-Provt* 
dence.  Afterwards,  the  said  schooner  sailed  from  Havanna  for 
Philadelphia,  where  she  arrived  on  the  36th  or  2^th  of  February,  in 
the  year  1800^  with  a  eargo  of  sugars,  on  which  freight  became* 
doe,  and  was  received  by  Stephen  Dutilgh  for  the  benefit  of  those 
who  were  entitled  to  it ;  each  party  reiiising  to  accept  her,  she  was 
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MivsiAH.  captors  ai  priie,^  it  it  auch  a  capture  as  girea  the  -la^ 

*{^*        sured  a  complete  right  to  abandon ;  aad  to  recover  af 

ly*Co  of    for  a  total  loss.    Although  the  Manhattan  and  cargo 

PBVVtTLTi^ 

•old&r  vharfuflp,  and  the  whole  pvoocedi  of  Mie  sp|4ied  to  «ia 
pftymeni  thereof. 

t1i«  fclioofier  Little  Will  wu  Aoiericaa  property,  at  wsffsilted. 

The  qucftion  for  the  court  ii,  whether  the  phOlitiff  as  entitled  te 
leeover  m  for  a  total  lose } 

O^mioH  o^  the  Gourt,  itlivertd  fy  IT.  TiigknuPh  ^^  7' 

On  the  cate  thui  stated,  the  quefttion  submitted  to  the  court  is*, 
whether  the  plaintiff*  is  entitled  to  recover  for  a  total  loss  ? 

In  resolving  tliis  question,  I  shall  divide  it  Into  two  pointf. 

1.  Did  there  ever  exist  a  total  loss  ? 

9.  Supposing  tliat  there  onc«  existed  a  total  loss,  hu  say  eir- 
euniKtance  occurred  which  excludes  the  plaintiff*  from  lecorerinr 
tbr  more  than  a  partial  loss  f 

1.  The  case  before  u«  includes  one  of  the  risks  eyipresiljr  mention* 
ed  in  the  policy,  a  taking  at  tea.  But  it  has  been  obiectea  that  this 
taking  was  not  by  an  enemy,  and  tliat  when  a  belu^erent  takrs  ft 
neutral,  itir  to  be  presumed  that  the  taking  is  only  lor  tlie  purpnse 
of  seiux:hi»g  for  the  property  of  bis  enemy,  or  goods  oontraband  of 
-war,  and  that  in  the  end,  justice  will  be  done  to  the  neutral.  To  a 
certain  extent  tliere  is  weight  in  this  distinction  i  hut  it  mutt  not  be 
carried  too  far.  At  the^  time  when  the  capture  in  question  was 
made,  the  United  Sutes  acknowledged  the  right  of  the  British  to 
detain  their  vesseU  for  the  purpose  of  a  reasonable  search.  Tha 
hare  taking  of  the  v^sel,  tberetbre,  could  by  no  means  cotittitute 
a  loss ;  and  if  under  suspicious  circumstances  she  should  be  carried 
Into  port,  to  afi()rd  an  opportunity  for  a  complete  investigation» 
perhaps  even  that  ought  not  of  itself  to  be  considered  aa  a  total  lose. 
On  this,  however,  I  give  no  opinion  But  when  the  captor,  having 
carried  the  vessel  into  port,  and  completed  the  examination  of  tha 
cargo  and  papers,  instead  of  discharging  her,  proceeds  to  libel  he? 
as  prize,  I  think  the  loss  is  complete.  The  property  it  lio  longer 
subject  to  the  command  of  the  owner,  and  it  it  unreasonable  mwk 
he  should  wait  the  event  of  judicial  proceediiy a,  which  may  eon* 
t^nue  for  years.  The  case  of  an  embargo  is  less  strong— because 
there  the  confiscation  of  the  property  is  not  intended,  and  e  tempo- 
rary  interruption  of  the'  voyage  is  alKthat  in  genejnl  is  to  be  appr»i 
bended.  Yet  the  assured  is  not  obliged  to  wait  the  result,  htit  may 
abandon  immediately  on  receipt  of  intelligence  of  the  embargo.-^ 
Not  many  judicial  drcisions  have  been  produced  on  the  point  ia 
question.  Where  principles  are  strong,  it  is  suflctent  that  therp 
have  been  no/dccisions  to  the  contrary.  It  appears,  however,  that 
in  the  state  of  New- York,  the  precise  point  nas  been  determined. 
In  the  case  of  Mumfard  y.  Chvreh,  decided  in  the  supreme  court  of 
l^ew-Tork,  July  term,  1799,  the  assured  recovered  for  a  total  lois 
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were  Acquitt^  by  the  vice-admiralty  court  before  the  MtwatiAa^ 
returp  0}  the  writ  in  the  present  case,  yet  the  acquittal,        ^^ 
aa to  tha cargo,  waa  aiispeodeci  by  the  appeal;  axid  the    ih.Go.  o» 


PsVHftTLTA* 
MIA- 


lihere  Hmm  vaaa esptam,  eirrymfe  lato.  port,  and  libeUiog  kf  a 
Britiili  captor,  ahhough  qfier  the  a^amtoHmaa  the  property  wm  r«« 
itored.  It  if  neccMvy  that  aome  general  rule  ahoiUabc  eatabliahed  } 
aome  Um dr^wn  bjrwnich  the  aaaured  may  know  at  whattiibe  hehaa. 
a  right  to  abandoa.  In  moat  caaea  the  royage  ia  extremly  injured  by 
poceedingt  ia  the  oouft  of.  adminaty,  and  the  ^vent  la  doobtful. 
For  it  cannot  be  denied,  that  of  lata  auch  atrani^  oocurrencea  have 
takea  place,  in  war  and  politica,  aa  have  very  much  affected  the 
principlea  and ptactice  of  fonngn  coorta  of  admiralty.  Whatever 
aiay  be  aaid  or  the  law  of  nature  and  nations,  and  the  immutable 
princialea  of  juatioe,  wo  aee  very  plainly  that  the  cooru  obey  the 
wiU  or  the  aovereign  power  of  their  oounti^ ;  and  thia  will  fluctuatee 
with  the  circumatanoea  of  the  timea.  I  am  therefore  of  opinion, 
that  both  by  the  worda  and  apurit  of  a  policy  of  inaurance,  the  aa« 
aured  may  abandoa  when  he  receivea  intelUgence  of  the  libelling  of 
hiareeacl. 

%  Thii  brtnga  me  to  the  oonaideration  of  tlie  second  point  Haa 
any  ctrcumatance  occurred  *'  which  limiu  the  plaintif  to  a  racoveiy 
ibronlyaj»artialloaar 

It  if  contended  that  such  an  event  haa  occurred  :  that  the  veaael 
waa  acquitted  by  decree  of  the  couK  of  admiralty  1  that  ajfter  ac« 
quittal  abe  proceeded  on  her  voyage,  and  that  one  of  the  dwnera 
waa  oa  the  spot,  and  knew^of  the  acquittaL  I  do  not  think  there  is 
much  weight  in  the  circumstance  or  one  of  the  owners  being  oa 
the  apot,  becauae  the  general  agent  of  all  the  ownera  wu  in  Pbila* 
delphia.  Thia  general  agent  elfiected  the  insurance,  and  conducted 
all  the  buaineaa  with  the  underwritera.  and  the  owner  who  was  in 
Ifew-Provklenoe  gave  him  inteliigenoe  of  what  occurred  from  time 
to  time,  and  by  no  means  intended,  from  .any  thing  that  appears, 
to  reatraln  him  i^m  making  an  abafidonmenL  It  is  true  that  the 
vessel  proceeded  on  her  voyage  after  ahe  waa  restored  i  but  it  ia  not 
stated,  nor  can  the  court  presume,  that  any  of  tlie  owners  acted  in 
a  manner  inconaiatent  with  the  i^andonment  made  by  -their  agent. 
It  waa  proper  at  all  events*  to  pursue  the  voyage  for  the  benefit  of 
whoever  might  be  interested  in  it  This  is  the  usual  pr^ice,  and 
a  practice  authorised  by  jlhe  policy,  and  very  much  for  tJie  advantage 
or  the  uaderwritars. 

The  only  ^fiCeulty  in  the  case  before  the  court  arises  from  this 
circumstance  ;  that  be^re  the  action  was  brought  the  vessel  waa 
restored,  and  even  at  the  time  of  the  abandonment  there  waa  a  de-' 
crae  of  acquittal,  although  reatJtution  does  not  appear  to  have  been 
actually  made  till  aome  days  after.  The  counsel  for  the  defendant 
have  relied  much  on  the  opinion  of  Lord  Mansfield  in>the  case  of 
Sdmiitom  v.  Mendetf  to  establish  this  principle,-  that  a  policy  of  in* 
aurance,  being  in  its  nature  a  contract  of  indemnity,  the  plaintiff 
can  recover  no  more  than  the  amount  of  his  actual  loss  at  tne  com* 
aiencement  of  the  action.  There  ia  no  doubt  of  the  aoundneaa  of 
the  principle :  I  mean  that  a  policy  is  a  contract  of-indemnity.  The 
inly  question  is,  at  what  peritd  the  rights  of  the  parties  are  to  be 
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Rhxvblas*  property  was  not,  ia  fact,  put  bto  the  pouessioli  of  the 
***         freighters,  until  they  had  given  security  to  its  full  value^ 
to  return  it  to  the  captors  in  case  the  sentence  of  ac- 


tested  by  this  principle ;  whether  at  the  time  of  ilMmdoiiiiient  or.  of 
the  comroencement  of  the  action.  I  haye  considered  attentively  the 
caie  of  HaimHum  ▼.  Mwfez^  It  must  be  obvioot  to  ercfry  one,  that 
the  decition  in  that  ease  was  perfectly  right.  It  was  almtsly  thia  % 
that  a  man  shall  not  be  permitted  to  abandon  and  recover  for  a  toCd 
loss,  when  he  knew  at  the  time  of  his  offtr  to  abandon,  that  hit* 
propertv  which  had  been  lost  was  restored,  and  the  voyage  very 
little  injured.  But  in  reading  the  opinion  of  Lord  Mknsfield,.  we 
find  a  want  of  accuracy,  with  whicn  that  great  man  was  seldorii 
clhargeable.  Sometimes  it  appears  as  if  he  thought  the  period  for 
fixing  the  rights  of  the  insurers  and  insured  was  the  commence-' 
ment  of  the  suit ;  sometimes  the  time  of  abandonment,  and  some- 
times he  even  seems  to  have  extended  his  ideas  so  far  as  the  time 
of  the  verdict  But  finally  he  explicitly  declares,  that  he  decidei 
nothing  but  the  point  before  him.  He  seems  to  have  felt  a  litile 
sore  at  the  improper  application  of  some  general  expressions  used" 
by  him  in  the  case  of  Go9%  v.  Wither*,  Anxious  to  cut  off  all  pre« 
toice  fbr  doing  the  same  in  Hatmlton  v.  Mndez,  he  has  taken  too 
much  pains  to  avoid  the  possibility  of  misrepresentation.  .  Hence 
his  argument,  considered  in  the  whole,  is  not  altogether  clear  and 
consiste  it.  Upon  the  whole  of  this  case  of  Hafmiiton  v.  MeHdez^  I 
think  if  most  safe  to  confine  its  authority  to  the  point  actually  de- 
oided,  ivhich  was  very  different  fVom  that  we  are  now  consideritig. 
Some  period  must  be  fixed  for  determining  the  right  of  the  parties. 
To  limit  it  to  the  time  of  commencing  tiie  action,  would  be  of  little 
service  to  the  insurers;  for  the  law  being  once  so  established,  an 
action  would  be  brought  in  every  instance  on  the  first  defkult  of 
payment  The  time  of  abandonment  seems  tlie  most  natural  aiid 
convenient  period  s  because  the  assured  must  make  his  election  ta 
abandon  or  not,  in- a  reasonable  and  short  time  after  he  hears  of  the 
loss,  and  the  property  being  transferrtd  by  the  abandonment,  ca4 
never  altenft'ards  be  cfairoea  by  the  assored*-*  Want  of  mutualitv  ii 
want  of  justice.  There  is  no  reason  why-th^  assured  should -be 
botind,  but  the  assurer  left  free  to  take  advantage  of  eventa.  subse- 
qtient  to  the  abandonment 

It  has  been  contended  by  theplaintifTs  counsel^  that  the  ri^^t  te 
sbandon  would  not  have  been  affected,  even  if' the  p(ropetty  hao  been 
restored  at  the  time  of  abandonment,  because  the  restitution  was. 
unknown  to  the  plaintiiT.  As  to  tliis,  I  give  no  opinion.  It  is  tm- 
necessaiyi  because  it  is  stated  that  the  vessel  remained  in  the 
tuitddy  of  the  cafitort,  at  the  time  of  the  abandonment  The  tle« 
fendanfs  counsel  have  urged  that  this  was  the  fkuh  of  the  eaptain, 
or  of  one  of  the  owners  who  was  then  at  NeW-Providende  t  because, 
after  a  decree  of  acquittal,  a  writ  of  restitution  might  have  been 
sued  out  But  it  not  being  stated  that  there  was  any  fault  or  negli- 
gee in  the  captain  or  owner,  I  do  not'  think  that  tlie  court  can 
infer  it ;  it  being  stated  that  the  vessel  remained  in  the  custody  of 
the  captors,  we  must  presume  that  the  custody  was  legal.  Whether 
for  the  purpose  of  giving  the  captors  an  t>pportunity  of  entering  an 
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t|Qittal  should  be  reversed*  As  to  them» .  tfacrefore^  tbe 
proper^  was  poit  restored.  It  never  arrived  in  safety. 
its  trial  was  still  pending,  and  if  it  should  finally  be 
condemned,  the  freighters  would  never  be  liable  to  the 
plaintiff  for  t^  freight.  As  to  the  plaintiff^,  therefore. 
It  still  continues  a  total  loss  of  the  freight.  .  He  cannot, 
in  anjr  event,  recover  it  from  the  .freighters  until ,  th^ 
appeal  is  decided,  and  if  that  decision,  should  be  against 
the  latter,  his, only  chance  would  be  in  the  hope  ol  jus- 
tice from  the  courts  of  the  captors,  who,  upon  con- 
demnation ^if  the  ciirgo,  sometimes  order  the  freight  to 
be  paid  to. the  dwne^  of  the  sbip,  if  he  is  « fair  neutral, 
ai\d  has  no  interest  in  the  cai^«  I^othihg  but  relieving 
the  freighters  from  the  securiQr  they  had  given  fpr  the 
cargo,  could  entitle  the  plaiutin  to  recover  against  M^m. 
The  nnderwriters,'  therefore,  were  bound  either  to  p^y 
to.  the  plaintiff  the  amount  they  had  insured,  or,  by 
giving'  such  counter,  security  as  should  indemnify ,  the 
freighters,  give  the  plaintiff  a  right  of  action  against 
thimu  The  latter  part  of  the  alternative  tbe  defendants 
have  refused.  « The  case  of  Da  CostQ  y^  Ncwnham^  2 
T.,Ji^  407*  shows  that  |he  undei^writer/s  were  bound  to 
e^vfss^ch  counter  security,  or.  to  pay  the  amount  in-V 
sured.  The' property  never  came  free  into  the  hands, 
of  the.  freighters.  The  right  of  action,  depend^  upoA 
the  facts  .existing  at  the  time  of  abandonnient.  In  the. 
case  q{  Mumford  v.  Churchy  decided  by  the  supreme 
court  of  New-Ypr|^  at  July  term,  1799,  the  assured 
recovered,  notwithstanding  a  restoration .  before  aban^ 
dgnmenhi  But  the. assured  cannot  rejtract  his  abandon-, 
ment,.  and.  itjs  not  just  that  one  party  should  be,  bound, 
and  the  other  atliberity.  If  the  pUiintiff,  had  a  right  to 
abandoi^,  the  defendants  were  bound  to  accept. 

For  .the  defendants,  iPotf^/r  and  X^if  contended* 

1.  That  there  never  w;is  a  total  loss ;  and,  conse- 
quently, th^  plaintilT.  never  had  a  right  tp.abandon. 


t|ipeal,  or  for  what  purpose  it  wus  the  restitution,  was  delay«<1>  we 
are  «t  a  loss  to  determine.  But  as  restitution  'was  not  actnalty  made, 
and  as  the  plaintiff  was  ignorant  even  of  the  detree  of  acquittal/ his 
riirht  to  abandon  neipained  unimpaired-  .  • 

Upon  tlie  whole,  I  am  of  opinion  that  the  plalrrtif  it  entitled  to 
•^/•covcr  for  a  total  /«*»». 
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2.  That  before  the  ttction  ww  tex^ught,  the  vctid 
was  fu:quittcd«  and  thert fore  no  right  of  acttoD  ex« 
iatedt 

3b  That  before  the  return  of  the  writ,  the  vessel  and 
cargo  had  arrived  in  safety  at  the  port  of  destination^ 
and  the  freight  was  earned^  and  that  the  pbintiff  nig^t 
recover  it  from  the  Areighteia* 

4.  That  the  plaintiff,  had  voluntarily  suffered  )hi$ 
cargo  to  be  d<;livered  without  payment  of  the  freighti 
and  had  lost.  bi«  lien  on  th«  goods  by  his  owb  foUy» 
and  therefore  had  no  right  to  recover  from  the  uoder^ 
writers. 

They  admitted  that  the  defendants  were  liable  for  a 
partial  loss  to  the  amount  of  the  charges,  expenses,  &t. 
in  consequence  of  the  capture ;  but  denied  that  the 
plaintiff  could  claim  for  a  total  loss*  The  information 
received  at  the  time  of  the  ofier  to  abandon  was  only  of 
an  art'est  and  detention  ;  which,  as  the  Manhattan  was 
a  neutral  vessel^  must  he  presumed  to  be  only  for  the 
purpose  of  etercising  the  belligerent  right  of  settxh ; 
and  such  a  detention  has  never  been  hoTden  to  g^ve  a 
right  to  abandon.  But  a  capture  by  a  friend  differs 
from  a  capture  by  an  enemy*  Park^  66.  It  is  presumed 
that  the  courts  of  our  friend  will  do  us  justice,  and  r£<» 
store  our  property  without  delay*  Hence  no  salvage  is 
allowed  for  the  recapture  of  a  neutral  from  the  power  of 
orte  of  the  belligerents,  ubless  under  vtry  particular 
circumstances.  If  the  capture  of  a  neutral  be  not  foK 
lowed  by  condemnation,  it  is  not  a  t5Hal  loss,  unless  the 
Voj'age  be  wholly  broken  up*  Park,  79.  Saloiicci  v. 
Johnson*  The  right  of  search  ('admitted  by  our  treaty) 
gives  a  right  to  send  the  neutral  into  port  for  examina- 
tion, a\id  for  that  purpose  the  belligerent  may  put  a 
force  on  board,  and  take  out  part  of  the 'original  crew.* 
The  mere  capture;  ordering  her  into  port,  taking  out 
part  of  the^crew  and  putting  other  men  oa  board,  gave 
no  right  to  abandon,  and  yet  the  abandonment  is  found- 
ad  upon  fhose  facts  only.  The  defendants  were  not 
obliged  to  accept  the  abandonment.  It  ought  to  have 
been  accompanied  by  a  cession.  No  subsequent  event 
can  make  it  valid.     It  was iiot  accepted,  and.  therefore 
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^nolbmd  eitherpart)r»    The  iarormalioo  ought  to  bm  B^ixst asi. 
•ttchajche  time  of  abandonment,  that  the  underwriter        ^^^ 
may  know  whether  he  ought  to  accept  it  or  not.    He    i,.  qo  q^ 
should  he  able  to  decide  whether  he  ought  to  undertake  Pbmnsylva* 
the  defuse  of  the  propterty.     The  insured  cannot  aban«         "ia. 
don,  unless  upon  information  of  fiicts  which  show  a 
total  loss.    Subsequent  evenu  cannot  be  coupled  with  a 
prior  offer  to  abandon*     Suppose  the  insured  should 
lay,  I  heard  of  a  gale  of  wind  {  I  offer  to  abandoUf 
although  I  have  heard  of  no  loss ;  tould  that  avail  him  i 
In  the  case  of  Suydam  £sP  Wyckoffs.  The  Marine  ^sut 
fance  pompany^  Ijohmon^  181*  the  supreme  cotut  of 
the  state  of  New-York  decided  that  the  aqsured  cannot 
avail   himself  of  a  subsequent  events  without  a^  new 
abandonment*     It  is  admitted  that  the  facts,  and  not 
the  mformation^.  decide  the  right  to  abandon,  but  there 
must  be  information  of  sufficient  facts  at  the  time  of 
abandonment*     A  detention  for  examination  does  not 
necessarily  destroy  the  voyage,  pr  even  render  it  pro* 
bable  that  the  voyage  will  be  broken  up*     Whenever 
tbeybc^  appears  that  the  voyage  is  destroyed,  and  the 

1'ury  finds  the' fact  to  be  so,  (for  it  is  not. a  matter  of 
aw,)  it  is  a  total  loss*  There  is  no  printed  report  of 
the  case  of  Mumford  v*  Churchy  and  tnerefore  ive  can- 
not examine  iu  principles** 

But  the  restitution  of  the  cargo,  although  on  secu- 
,rityp  is  a  legal  restitution.  The  freight  never  was  in 
danger.  If  it  has  been,  it  was  in  consequence  of  facts 
which  would  have  discharged  the  underwriters.  If  the 
voyage  was  lawful,  freight  would  have  been  allowed, 
even  upon  enemies' goods,  and  although  the  voyage 
was  not  ended*  Whether  the  cargo  be  condemned  or 
nd,  the  shi'p-owner  is  entitled  to  his  freight.  The 
onlv  ground  upon  which  a  British  court  of  admiralty 
will  refuse  to  allow  freight,  is  a  ground  which  would 
also  discharge  the  underwriters,  vis*  that  the  ship- 
Owntr  was  not  a  fair  neutral*  iJ^ok  245.  (Amtr*  ed.)Thg 
CoperAogen.    %  Rob.  84.  The  Rebecca.     3  Rob.  68.  77i< 


*  LiTiMotTSK,  J.  That  case  wai  rerened^  in  principle,  hr  the 
Cpvirt  of  errors,  in  Ttrnkerhy.  Church.  Ami  the  Uw  now  estM bitched 
by  tbst  case,  in  New- York,  is,  that,  if,  at  the  time  o/aoaiuionmint 
fMfroperty  ha§  keen  aetuaify  rtgt^rtd^  the  tkketndvnment  it  inx-aiid. 
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KKmLA.v.  Xacehofst.  S  Rob.2A5.  The  Atlas.  4  Rob.  2^9.  28St. 
"■*         The  Vraw  Henrica.    t  Bee.  ^  Put.  291.  Touteng  v. 

In  Co.  or  HuhharcL  It  is  only  a  delay  in  receiving  the  freight. 
?Kif  NtYLVA.  If  the  plaintiff  is  to  be  considered  as  a  fair  neutral  ship* 
^^^  ,  owner,  he  must  eventually  recover  the  freight,  either 
frbm  the  owners  of  the  cargo,  or  the  captors ;  and  if 
he  is  not  such  a  fair  neutral  shipK>wner,  the  warranty 
in  the  policy  is  falsified,  and  the  defendants  are  not 
liable.  Suppoise  the  delay  had  been  caused  by  any  of 
the' other  perils  insured  against,  such  as  a  violent  storm 
driving  the  ibip  off  from  the  coast,  or  a  long  course  of 
contrary  winds,  &c.  the  inconvenience  to  the  plaintilF 
would  have  been  the  same,  and  yet  he  would  have  no 
right  to  abandon*  The  defendants  did  not  undertake 
that  the  voya^  should  be  performed  in  any  given  time, 
nor  to  be  liable  for  the  wear  and  te^r  of  the  ship,  tackle, 
&c.  in  Consequence  of  such  protracted  voyage.  The 
defendants  have  a  right  to  avail  ^  themselves,  in  their 
defence,  of  the  very  evidence  produced  on  the  trial  of 
the  libel,  and  even  of  the  sentence  of  condemnation,  if 
it  proceed  upon  grounds  inconsistent  with  the  warrant}*. 
The  defendants  were  not  bound  to  give  the  counter  se- 
curity ;  because  the  plaintiiF's  vessel  had  been  restored 
to  him  without  security ;  and  it  cannot  be  tight  that  the 
defendants,  who  are  not  underwriters  upon  the  cargo, 
should  give  security  to  its  whole  amount,  in  ordei^  to 
enable  the  plaintiff  to  recover  the  freight  firom  the 
freighters. 

But  the  fraight  was  earned,  and  the  freighters  were 
liable  to  the  plaintiff  before  the  defendants  were  bound 
to  plead.  The  vessel  and  cargo  had  arrived,  and  the 
defendants  may  now  set  up  that  fact  as  a  defence. 

If  a  vessel,  supposed  to  be  lost,  be  abandoned  to  the 
underwriters,  and  a  suit  brought  upon  the  policy ;  but 
l)efore  plea  pleaded,  the  vessel  arrive  in  safe^  ;  the 
underwriter  may  plead  this  fact,  or  give  it  in  evidence,* 
and  it  will  be  a  good  defence.  In  Hamilton  v.  Mendex^ 
2  Burr.  1214.  Lord  Mansfield  says,  ^*  We  give  no 
opinion  how  it  would  be  in  case  the  shipv  or  goods  be 
restored  in  safety"  **  between  the  cdmmincement  of  the 
action  and  the  verdict."  And'  mSuUivem  v.  Montague^ 
Dobg,  112.  he  says  ^  actio  non  goes,  tp  every  case^  to* 
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dM}  Hme  ofphadiw^  not  to  the  commencement  of  the  Rhinelav* 
tctiion.''    The  decbration  it  ihe  hej^nning  of  the  action*        ^** 

Cat  Utt*  1S6.  (a)    And  even  irfter  plea  pleaded,  if  any  ty.  Co.  or 

maiurr  of  defence  arise,  the  defendant  mav,  an4  in-  ^BimtYLyA- 

de«4  if  he  would  not  forever  lose  the,  bene£t  of  it,  he  ^      »ia^ 
miM,  ^ead  it  as  a  plea  puu  darrein  cQtUihuance*  Teh* 
141«f  £toer  V.  Mrik* 

B«t  the  plaintiff'  has  never  made  a  cfession  to  the  un- 
dermiters,  of  his  ri^t  to  the  frei^t,  and  of  the  means 
of  obtaining  it.  He  had,  by  a  covenant  in  the  charter- 
party,  given  up  his  Hen  upon  the  cargo ;  a  &ct  unknown 
to  the  defendants,  and  which  ought  to  have  been  dis- 
closed. He  had  also,  without  the  defendants^  consent, 
left  the  question  of  freight  to  arbitrators,  who  have  not 
yet  decided* 

Inger9oUy  in  reply. 

The  question  whether  the  cargo  shall  be  restored  to 
its  owners,  is  still  nending  in  the  court  of  admiralty, 
and,  if  the  plaintiff  had,  at  any  time,  a  right  to  recover 
the  freight  from  the  underwriters,  l^at  right  still  con- 
tinues. On  the  first  intelligence  of  the  capture,  the 
plaintiff  offered  to  abandon  ;  and  according  to  the  true 
sute  of  the  facts^  he  had  then  a  complete  right  to  aban- 
don. Although  the  property  was  neutral,  yet  it  was 
captured  asprize*  It  was  treated  by  the  captors  as 
enemy-property.  It  was,  in  fact,  taken  Jure  beUi^  and 
thereK>re  it  can  make  no  difference,  in  principle^  whe- 
ther the  nation  of  the  captors  be  at  peace  or  at  war  with 
the  nation  of  the  captured  vessel  and  cargo*  It  was 
seised  9b  prize  of  toarj  and  tHe  question  of  neutrality 
is  still  to  be  decided.'  The  delivery  of  possession,  upon 
security^  is  no  more  a  restitution  of  the  cargo,  than  if 
the  owners  had  purchased  it  under  a  decree  of  con- 
demnation. It  has  not  arrived  safe;  it  is  burthened 
with  an  incumbrance  to  its  full-  value.  The  circum- 
stances detailed  by  the  second  mate,  in  his  first  infor- 
mation to  the  plaintiff,  clearly  showed  that  the  seizure 
was  made  of  the  property  as  prize  of  rvar.  It  is  said 
the  abandonment  was  made  too  soon.  In  Fuller  v. 
3I^Call^  2  Dal^  219.  the  plaintiff  was  holden  to  be  too. 
late,  because  he  did  not  abandon  upon  receipt  of  the 
first  intelligence,  although  the  information  came  from  a 

Vol.  IV.  r 
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RnfNtLAK-  BiMngcr.    But  here  the  infoimation  ww  gi^^en  by  an 

^  *^        officer  of  the  Mp^  an  cyi  wrtnef a^  and  the  vessel  was, 

lir.  Co.  OP    in  Cact,  libelled  as  prise  of  war.    The  insured  is  bound 

PftNwtTLTA-  to  abandon  in  a  reasonable  time  after  receiving  the  in- 

J^*^     tcUigcnce,  so  that  the  underwriter  may  uke  measures* 

^"^     tx>  save  what  he  can  toindemniff  himself ;  and  no  ok> 

jection  can  be  made  that  the  insured  abandoned  too 

soon,  if  subsequent  informatioo  prove  tliat  he  had  then 

a  right  1l6  abandon* 

.  Whether  this  be  strictly  a  capture  or  not,  is  immate* 
rial,  as  one  of  die  risks  insured  against  is  taiing  aisen; 
and  as  this  uking  was  with  the  view?  of  seizure  as 
.prize,  on  Suspicion  of  its  being  enemy-^operty,  it  is 
within  the  ^rinfii^tr  of  belligerent  capture*  The  right 
of  search  gives  no  right  to  dispossess  the  owner  of  his 
vessel,  either  according  to  the  law  of  nations,  or  to  our 
treaty  with  Great  Britain^  But  if  such  right  did  exist, 
an  unreasonable  detention  gives  a  right  to  fd)andon ;  and 
whenever  a  Vessel  is  libelled,  if  the  insured  means  to 
claim  for  a  totarl  loss,  he  bught  to  abandon,  in  order  to 
give  the  underwriters  a  right  to  defend  the  property  in 
the  court  of  admindty.  The  insured,  after  an  offer  to 
abandon,  is  not  bound  to  defend  the  proper^.  The 
libel  was  filed  eight  days  before  the  abandonment,  but 
that  fact  was  not  necessar)'  togive  tberi^httoabandoiK 

It  has  been  said  that  the  books  furnish  no  case  in 
^hich  the  capture  by  a  friend  has  bnen  decided  to  be  a 
total  loss.  But  Marshall^  inp.  4SSL  and  435.  considers 
the  law  as  setded,  that  a.  captilre  by  a  friend^  under 
pretence  of  enemy's  goods,  must  be  considered  as  a 
capture,,  because  it  is  done  aa  anact  9f  hostiSty*  The 
uncertainty  of  the  duration  of  the  detention,  puts  it 
upon  the  same  principle  as  the  case,  of  an  embargo*  A 
capture  is  a  total  loss,  althot^h  a  condenmation  never 
lakes  place.  2  Bum  694.  69r«  Gess  v.  IVithers* 

An  actuatdeed  of  cession  was  not  necfsssary,  because 
the  offer  to  abandon  was  not  absolutely  accepted*  The 
offer  to  cede  the  plaintiff's  right  was  sufficients^  The 
covenant  in  the  charter-party  to  reUa^uish  the  Uen  on 
the  cargo  for  freight,  npon  other  security  being  given, 
did  pot  affect  the  interests  of  the  underwriters.  The 
security  stood  in  the  place  of  the  cargo^  and  was  abun- 
dantly sufficient. 
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-MABtHAU.fCii.j'.difiTei«dihr$opi|iMiMtof^ftc<iftrt  RiiJM*u.4i(f 

.  The  Matihatlan^  a  mutnd  ship^  while,  prosecuting.  ^]iLvjsvii.rh<s 
die  ▼ojrage  insured,  was  captured   by  ti  bfsUifttteat  ^    ^'^ 
cruiser,  the  second  mate  and  twenty-one  of  $ht  -Ipanda  ' 
were  taken  out,  and  twoBritish  officers  and  fifteep  seaqiea 
put  on  board,  and  she  was  ordered  into  a  Britisli  port. 
tht  mate  «oon  afterwards  arrived  in  the  Onited  States 
in  another  vesseL  '  On  the  96th  of  February,  1805,  he 

Sve.  information  of  these  facts  to  the  owner  of  die 
anhattan,  who  on  the  tsth  of  the  same  month  com-« 
municated  it  to  the  ineturers,  and  offered  to  abandon  $q 
diem*  On  the  3d  of  Apriipaynkent  of  the  freight  was 
demanded  tod  refused*  The  Manhattan  wHs  carried 
into  BermudaSy  and  libelled  as  prise  of  wan  On 
die  30th'  of  April  in  the  same  year,  both  vessel  and 
cargo  were  acquitted*  From  this  sentence,  so  for  aa. 
respected  the  cargo  only,  an  appeal  was  prayed^  which 
does  not  appear  tahave  been  decided*  'ihe  cargo  was 
delivered  to  the  owners  on  their  giving  security,  and  on 
die  8th  of  July  the  vessel  and  cargo  ai^ived  at  the  port 
of  destination.  The  underwriters  having  refused  to  give 
counter  securi^,  this  action  was  .brought  on  the  6&  of 
June,  after  the  vessel  was  liberated,  and  before  her  arri* 
val  at  the  port  of  destination*  The  policy  is  on  the  freight* 

The  question  referred  to  this  court  is,  whether  the 
facts  stated  entide  the  insured  to  recover  against  the 
underwriters  for  a  total  loss* 

,  In  examining  this  question,  the  material  poinu  to  be 
determined  are, 

1st*  Had  the  insured  a  right  to  abandon  when  the.  offer 
was  made  i 

Sdly*  Have,  any  circumstanccdi  since  occurred  which 
affect  tbia  Tight  i 

These  are  important  questions  to  the  commercial  in- 
teieatof  the  United  States,  and  ought  to  be  settled  with. 
as  much  clearness  as  the  case  admits* 
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MfMiLAy*     ^It  it  unifreradjmgriscd,  that  to  cooirtttote  a  ri^  to 

'^        abandon,  there  must  have  existed  a  total  loas,  oceasiooed 

tm.  Co.  0?   ^y  ^^^  ^^  ^c  perils  insured  against ;  but  this  total  loss 

PsHvsTLvi.  may  b^  real^  or  kgaL    Where  the  loss  is  reo^  a  contro* 

J<^i^  ^  yersycanohty  re.spect  the  fact;  but  the oircuaosuncea 

^  whick  constitute  a  legale  or  technical  loss,  yet  remain. 

ill  many  cases,  open  for  considsn^n* . 

It  ha#  been  derided  that  a  capture,  by  one  belligerent 
iVom  another,  constitutes,  in  tne  technical  sense  of  the 
yrord,  a  to^al  losa,  and  gives  an  immediate  right  to  the 
insured  to  abandon  to  the  insurers,  although  liie  vessel 
inay  afterwards  be  recaptured,  and  restored. 

It  has  also  been  decided,  that  an  embargo  tu'deunucm 
by  fi  foreign  friendly  power,,  coiistitutes  atotalloss,  and 
warranu  an  immediate  abandonib'ent.  But  the  capture, 
qr  taking  at  sea  of  a  neutral  vessel  by  a  belligerent,  is  a 
eas^.  on  which  the  courts  of  £nglandy  .do  not  appear  to 
have  (expressly decided^ and.  which  must  depend  onge-^ 
aieral  principles,  on  analogy,  and  on  a  reasonable  con- 
struvtion  ojf  the  contract  between  the  parties.*  '' 

A  capture  by  an  enemy  is  a  total  loss,. idthougb the 
property,  be  not  changed,,  because,  the  taking,  is  with  an . 
mtfsnt  to  deprive  the  owner  of.  it,  and  because  the  hope 
of  recovery  is  too  small,  and  too  remote  to  suspend 
the:  right  of  tbe.  insured, .  in  expectais'on  of  that  event.- 

If  a  neutral  ship  be  captured  as  ^nemy^iyroperty,  the 
taking  is  unquestionably  with  a  design  to  deprive  the 
own^  of  it ;  ^nd  the  hope  .of  recovery's  jin  many  eases 
remote,  since  it  may  often  depend  on  an  appellate  court; 
and  though  not  equally  improbable  as  in  the  case  of 
capture  by  ,an.eneipiy,.  is  pot  so.  certain  as  jssmedJa 
argument  by  the  counsel  for  the  defendants. 

The  distinction  bf tw^en  a  cfapture.by.-an.enemy.aad 
by  a  belligerent  not  an  enemy,  has  not  been'takea  in.thd' 
cases  adjudged  in  England,  so  far  as  those  cases  have 
been  laid  before  tlie  court,  and  .the  best^geneial  wrke'fs 
seem  to  arrange ,  ^h^m  in  the  same  dami.  9  Mirshmlh^- 
422.  435.  .••'.' 
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IthtM  been  aUo  determined,  that  a  total  lofs  existed 
in  the  caae  of  an  embargo,  or  the  detention  of  a  foreign 
prince* 

In  one  case  cit6d  at  the  bftr,  (Sahucci  v.  Johnson;)  the 
court  of  king^«  bench  determined  that  an  illegal  atrett 
at  sea  amounted  to  a  detemion  by  a  foreign  prince,  and 
rithough  that  case  has  since  been  overruled  m  Kn^and^ 
so  fiu-  as  it  decided  that  to  resist  a  search  did  not  justify 
»  seizure,  yet  the  principle  that  an  arrest  at  sea  was  to 
be  resolved  into  a  detention  by  a  foreign  power,  has 
not  been  denied.  Marshallj .  (435.)  after  noticing  the 
contrary  decisions  respecting  the  right  of  a  neutral  to 
resist  a  search,  adds,  ^  yet  the  above  case  of  Sahucci  v. 
Johnson  may  nevertheless,  I  conceive,  be  considered 
as  an  authority  to  prove,  that  if  a  neutral  ship  be  i/n- 
bnvjulhf  arrested  and  detained  by  a  belligerent  cruiser, 
foi  any  pretended  offence  against  the  law  of  nations, 
this  would  be  «  detention  of  princes." 

That  a  detention  of  a  foreign  power  by  embargo,  or 
otherwise^  warrants  an  abandonment,  is  well  settled.  2 
AlarsAaily  483. 

The  opinion  pven  by  the  court  of  king's  bench  in  the 
case  of  Sahucci  v.  Johnson^  goes  no  further  than  to 
establish  that  an  !/n/aWu/ arrest  at  sea  is  to  be  consider- 
ed as  the  detention  of  a  foreign  prince.  Whether  the 
arrest  can  only  be  considered  as  unhnvfui  when  the  cause 
alleged,  if  true,  is*  not  in  itself  sufficient  to  justify  a 
seizure j  or  when,  if  true,  it  would  be  sufficient,  but  is 
in  reality  contrary  to  the  fact,  is  not  stated.  In  point 
of  reason,  however,  it  would  seem  that  when  an  arrest 
»  made  at  sea  by  a  person  acting  under  the  authority  of 
a  prince,  the  detention  is  as  much  the  detention  of 
frmets  in  the  one  case  as  in  the  otiier.  ' 

In  the  case  of  an  embargo,  the  detention  is  lawful. 
The  right  of  any  power  to  lay  an  embargo  has  not  be^n 
^estioned.  Yet  it  is  universally  admitted,  that  an 
embargo  constitutes  a  detention  which  amounts,  at  the 
time,  te  ai  total  loss,  and  warrants  an  abandonment. 
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In  what  jpoDDsists  the  ditferenca.  betw^a  a  detaotkm 
occasioned  b^  an  embargo,  and  a  dete^on  occasioned 
by  an  arrest  at  sea  of  a  neutral  "by  a  belligerent  power? 

An  embargo  is  not  laid  witlva.view  to  deprive  the 
owner  of  his  property^,  but  the  amst  as  made  witfa^that 
view.  In  the  fint  case,  therefore,  the  property  detain* 
ed  is  not  in  hazard ;  in  the  last,  it  always  u  in  hazard*. 
So  ht  the  claim  to  abandon  on  an  arrest  is  supported  by 
stronger  reason  than  the  daim  to  abandon  when  detain- 
efl  by  an  embargo* 

But  it  is  argued  that  the  duration  of  an  embargo  hai^  * 
no  definite  limitauon,  while  a  neutral  vesiel  may  QOunl> 
on  being  instantly  discharged.  Such  is  the  rapidity  of 
proceeding  in  a  court  of  admiralty,  that  its  mandiUe  of 
restoration  is  figurauvely  said  to  be  ^'  borne  on  the  winga 
of  the  wind*" 

Commercial  contracts  have  but  little  connection  with 
figuraUve  language,  and  are -seldom  righdy  eaqx>unded 
by  a  course  of  artificial  reasoning*  M^rcliants  general* 
ly  regard  the  fact  itself;  and  if  the  fact  be  attended  to, 
tin  embargo  seldom  continues  as  long  as  the  trial  tif  a 
prize  cause,  where  an  appeal  is  interposed*  The  his* 
tory  of  modem  Europe,  it  is  believed,  does  not  furoidv. 
an  instance  of  an  embargo  of  equal  duration  with  the 
•question  whether  the*  cargo  of  the  Manhattan  be  or  be; 
not  lawful  prise*  The  reasoning  of,  the  books  in  the 
case  of  a-  capture  by  an  enemy,  and  of  an  embargo, 
applies  in  terms,  but  certainly  in  reason,  to  ap  arrest  by 
a  belliprerent,  not  an  enemv*  2  Mar9haUy^4M. 


The  reasoning  of  the  English  judges  in  all  the 
which  have  been  read  at  bar,  and  their  decisions  on  the. 
question  of  abandonment,  have  received  the  attention, 
of  the  court*  To  go  through  those  cases  would  protract 
this  opinion  to  a  length  unnecessarily  tedious*  With 
respect  to  them,  therefore,  it  will  only  be  observed^ 
that  the  principles  laid  down  appear  to  be- applicable  to, 
an  arrest  as- well  as  to  a  capture,  or  detention  of  foreign 
powers ;  and  that  a  distinction  bcutween:  an  ,aiT9ft  an4 
such  capture  or  detention,  has  never  been  taken* 
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^'^llie-eoiitrtetoF  insurance  is  said  tp  be  a  contract  of-  Rbinbioui. 
indemnity,  and  therefore  (it  Is  wged  by  the  under-        ^^*^ 
writers,  and  has  been  repeatedly  urged  by  them). the    lir.  co.  o» 
-aiksilred -can -only  recover  according  to  the  damage  he  Pit^vniVLV^.^ 
has  sustained.    This  is  true;  and  has  unirprmly  been  ^     J^^ 
admitted*'.  But  if  full  compensation,  could  only  be  de-  ' 
manided  where  there  was  an  actual  total  loss,  an  abatv- 
donment  could  only  take  place  where  there  was  nothing 
to  abaiidon* 

There  are  situations  in  which  the  delay  of  the  voy- 
9gtp  the  deprivation  of  the  right  to' conduct  it,  produce 
inconveniences  to  the  insured,  for.  the .  calculation  of 
which  die  law  affords  and  can  afford  no  standard.  In 
sndi  cases  there  is,  for  the  time,  a  total  loss  :  and  in 
this  state  of  things  the  insured' may  abandon  to  die 
underwriter,  who  stands  in  his  place,  atid  to  whom 
justiGt  is  done,  by  enabling  him  to  receive  all  that  the 
insured  might  receive.  A  capture  by  ah  enemy  and  ah 
embargo  by  a  foreign  power  are  admitted  to  be  within 
this  rule,  and  a  complete  arrest  by  a  belligerent  not  an 
enemy,  seems,  in  reason,  to  be  equally  within  it. 

It  is,  therefore,  the  unanimous  opinion  of  the  court, 
that  where,  as  in  this  case,  there  is  a  complete  taking 
at  sea  by  a  belligerent,  who  has  taken  full  possession  of 
the  vessel  as  prize,  and  contmues  that  possession  to  the 
time  of  the  abandonment,  there  exists,  in  point  of  law, 
a  total  bssj  and  the  a^t  of  abandonment  vests  the  right 
to  the  thing  abandoned  in  the  utiderwriters,  and  the 
amount  of  insurance  in  the  assured. 

2.  Have  any  circumstances  occurred  since  the  aban* 
donment,  which  have  converted  this  total  into  a  partial 
loss  i 

Without  reviewing  the  conduct  ot  the  assured  subse-- 
quent  to  that  period,  it  will  be  sufficient  to  observe  that 
he  has  performed  no  act  which  can  be  construed  into  a 
relinquishment  of  the  right  which  was  vested  in  him  bV 
the  offer  to  abandon. 

Jt  only  remains,  then,  to  inquire  whether  the  release 
and  return  of  the  Manhattan  deprives  the  asstiied  of 
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the  right  to  resort  to  the  underwriters  for  a  total  lotSi 
which  was  given  by  die  abandonment. 

This  point  has  never  been  decided  in  the  courts  ot 
England. 

In  the  case  of  HamiltM  v.  Utendez^  Lord  Mansfield 
leaves  it  completely  undetermined,  whether  the  state  of 
loss  at  the  time  the  abandonment  is  made,  or  at  the 
time  of  action  brought,  or  at  the  time  of  the  verdict 
rendered,  shall  fix  the  right  to  recover  for  a  partial  or  a 
total  loss. 

A  majority  of  the  Judges  are  of  opinion  that  the  state 
of  loss  txt  the  time  of  the  abandonment  must  fix  the  rights 
of  the  parties  to  recover  on  an  action  afterwards 
brought ;  and  the  judge  who  doubts  re8pe.cting  it,  is  of 
opinion  diat,  in  this  case,  counter  security  having  been 
refused  by  the  underwriters,  the  question  of  freight  is 
yet  suspended. 

It  is  to  be  certified  to  the  circuit  court  of  Pennsylva- 
nia, that  in  the  cnse  stated  for  the  opinion  ot  this 
court,  the  plaintiff  is  entitled  to  recover  for  a  total 
loss. 


MOVTALET 

Murray. 

When  both 

J>aitic6  are  a- 
ierug  Uie 
courts  of  the 
United  States 
have  not  jii- 
risdictiun. 

If  it  does 
not  appear 
upon  the  re- 
cord \hU  a 
suit  might 
*!ave       hccn 


•MbNTALET  v.  MURRAY. 


ERROR  to  the  clricuit  court  for  the  district  ol 
Georgia. 

The  action  was  brought  in  the  court  below  by  3fur- 
rai/y  a  Citizen  of  the  atttte  of  Nnv-Tork^  against  montaletj 
an  alien  J  and  citizen  of  ^he  French  republic  j  upon  sundrj* 
promissory  notes,  made  by  the  defendant  at  St.  Domingo^ 

•  Present,  Mnrthail,  Chief  Justice  ;  Wathington,  yohmon  and 
Lhingtt^n^  Justice s. 
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parable  to  the  order  of  Monsieur  CaraJeaux  de  la  Caye^  Movtalit 
whoit  ^eefdence^  or  eitisenihip,  or  natiowd  diaratt^ry     _  ^* 
does  not  appear  in  the  declaration.  v_^**j^^ 

maintained  la 
It  was  suggested  that  it  did  not  appear  by  the  record  tbe  eouris  of 
that  a  suit  could  have  been  prosecuted  in  thatcbourt  to  ^^  ^^^^ 
tteorer  the  contents  of  those  notes  if  no  assignment  had  t^Q  the  t^ 
been  jmade,  and  therefore  the  court  could  not  take  cogni-  gimU  parties 
UQte  of  the  present  ease,  being  prohibited  by  the  4icl  o/*  to  a  ikromis* 
tantrres^.^kUf.  55.  $.11.  SifSS' S 


jP.  A.  JTry,  for  defendant  in  error,  stated  that  ft  appear*  apon  it 
ed  fai  the  iJk;a  that  the  payee  of  the  note  waa  also  an  {^  ®^^ 
Men,  mil  subject  of  France.  4  Doll.  «•  Turner  v.  The  Sew^bSSS! 
Bani  &f  North  America.  Coau  are  not 

gives  oponrt* 

The  Court  was  anuimously  of  opinion  that  the  eourU  T^^^L^ 
efihe  United  States  have  no  jurisdiction  ofcaofs  bstwtM  '"^V"**"* 
Mens. 

Key  then  suggested  that  perhaps  it  did  not  sufficiently' 
appear  upon  the  record  that  the  original  parties  to  Ac! 
notes  were  oXxtan ; 

But  Marshall,  C\u  J.  said,  that  if  it  did  not  appear 
upon  the  record  that  the  character  of  the  original  parties 
would  support  thejurisd]cuon»  that  objection  was  equally 
fatal,  under  the  uniform  decbions  of  wis  court* 

yndgthent  rerfsrsed/br  want  ofjuristSction^  andwUh 
eosts^  under  the  authority  of  Ivinchester  r.  Jacksin^  at 
last  term.    Ante^  voL  $.  ^  514. 

But  on  the  last  day  of  the  term.  The  Court  ganre  die 
following  general  directions  to  the  derk  : 

That  in  cases  of  reversal,  costs  do  not  go  of  coune,bi|t 
in  all  cases  of  ajfrmance  they  do^  And  that  wbeh  a 
judgment  is  reversed  for  want  of  jorisdiction,  if  must  be 
without  costs. 


Vel.  IV. 
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thbunit.ii      the  united  states  v.  wilungs  and 
s*^^***  francis. 

V. 

Willing! 

&  Framoxs.  • 

Ad  Amencan  THIS  was  an  action  of  debt  brought  ori^naily  in  the 
"5S!^1iart  district  court  of  the  United  States  for  the  district  of 
iraDBferredby  Pennsylvania,  for  the  penalty  of  a  bond  dated  November 
ptrol  while  at  16th,  1802,  conditioned  to  pav  to  the  collector  of  the 
•Pa  to  aa  A-  customs  "  the  sum  of  7,720  doUars  and  41  cents,  or  the 
li^^^^I  amount  of  the  duties  to  be  ascertidned  as  due  and  arising 
sold  to  her  on  certain«  goods,"  &C  ^*  entered  by  the  above  boundea 
origiiial  own-  WiUings  and  Francis,  as  imported  in  the  ship  Musauri^ 
^^nt^l^]  from  Canton,  as  per  entry  dated  16th  November,  leoa.** 

beforeheren«       -^       -  ,.  ,         ,    ,. 

try»  doea  jMf,  The  ^pleadings,  which  ended  m^a  general  aemwrrer  to 
^that  ope-  the  surrejoinder,  brought  info  view  the  question,  whe- 
herprinl^«s  iher  the  ship  ^««ottri,  at  the  time  of  her  arrival  aod 
as  sxk  Ameri*  entry  from  Canton,  was  entided  to  the  privileges  of  a 
can  bottom,  registered  ship  of  the  United  States ;  fior  if  she  was,  the 
rabiecurfo!  """^  mentiooed  in  the  condition  of  the  bond  (which  hacT 
^n^dtttiei.  been  calculated  aa,  tf  she  had  been  a  foreign  bottom) 
was  too  large  by  the  sum  of  702  dollars  and5  cents. 

He  facts  upoa  which  this  question  arpse^  appear,  by 
the  record,  to  be  as  follows : 

The  ship  AGseouri^  when  she  sailed  from  Philadel- 
phia for  Canton,  was  a  duly  registered  ship  of  the  Uni* 
ted  Slates,  owned  wholly  by  WiUings  &  Francis,  citizena 
of  the  United  Sutes.  While  at  sea,  and  while  the  re- 
gister of  the  ship  was  on  board  in  possession  of  the  mas- 
ter, she  was  in  part  sold  by  WiUings  and  Francis,  in 
Philadelphia,  to  y*G*  Koch  and  others,  citizens  of  die 
United  States,  on  the  12th  of  February,  1801,  but  was 
not  then  registered  anew  by  her  former  name,  nor  was 
there  an  instrument  in  writing,  in  th^  nfiture  of  a  biU  of 
sale,  reciting  at  length  the  certificate  of  registry*  On 
the  15th  of  November,  1802,  after  the  arrival  of  the  ship 
at  Philadelphia,  and  before  any  report  or  entry ^  Xhch  and 
others^  the  vendees,  made  a /aro/ resale  of  their  part  of 
the  ship  to  WiUinge  and  Fronde^  whereby  the  whole  was 
revested  in  them.  Afterwards,  on  the  same  15th  of 
November,  (it  being  the  day  of  her  arrival,)  the  register 
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was  deHirered  up  by  the  minter  of  the  ship  to  the  col-  ThbU«it«» 

kctor  of  the  port  of  Philadelphia,  aiMlthe  vessel  duly      S^atm 

fepoited  and  entered;  and  7;  W.  FrancUp  one  of  the    wiLLxyot 

part  owners,  resident  at  that  port,  upon  the  entry  of  the  .  fcFsANoii.^ 

ship,  offeriMlto  make  oath  that  the  register  contained 

the  names  of  all  the  persons  who  were  then  owners  of 

the  ship ;  that  suce  the  granting  of  the  register,  the  ship 

had  been  in  part  sold  by  W*  and  F.  to  Koch  and  othtra^ 

who  had  resold  the  same  to  W.  and  F.  and  that  no  fo* 

reigner  had  any*  share  or  interest  in  the  ship.    On  the 

S8d  of  December,  1802,  W.  and  F«  atade  a  biU  of  aal6 

to  Koch  and  others^  reciting  the'  register  at  length  in  due 

4brm  of  Esw,  whereupon  the  ship  was  registered  anew  by 

ker  former  name,  as  the  property  of  W^ing^  and  Fran^ 

m,  and  Koch  and  others^  as  joint  owners.  >  On  the  7th  of 

JanUaiy,  1803;  Koch  and  others^  by.a  bill  of  sale  reciting 

the  register  at  length,  in  due  form  of  law,  resold  and  re> 

conveyed  their  part  df  the  ship  to  Witlings  and  Francis  i 

whereupon  the  register  was  delivered  .up,  and  the  shm  ns 

gistered  anew  by  her  former  name,  as  the  property  ot  W. 

andF. 

By  the  t4th  section  of  the  act  of  congress  of  31st  Dc- 
cornier  J 1799,  voL  %  p.  146«  M7.  it  U  enacted, 

**  That  when  any  ship  or  vessel  which  shall  have  bees 
registered  pursuant  to  this  act,  or  the  ^act  hereby  in  part 
repealed,  shall  in  whole  or  in  part  be*sold  or  transferred 
so  a  citizen,  or  citiaens  of  the  United  Sutes,  or  shall  ^ 
altered  in  form  or  burd&en,''  8tc.  ^*  in  every  such  caseiim 
said  ship  or  vessel  #Aai/ be  registered  anew,  byher  for^ 
mer  name,  according  to  the  directions  herein  before  con* 
tained,  rptherwise  she  shall  ceMc  to  be  deemed  a  ship  or 
vessel  ot  the  United  States,)  and  her  former  ceriijfieate  of 
registry  shall  he  delivered  up  to  the  collector,  to  whom 
implication  (qt  such  new  registry  shall  be  made,  at  the 
tune  that  the  same  shall  be  made^ 

^  And  ill  every  such  case  of-sale  or  transfer,  there  #Adl 
be  some  instrument  of  writing,  in  the  nature  of  a  bill,  of 
sale,  which  shall  recite  at  length  the  said  certificate ; 
otherwise  the  said  ship  or  vessel  shall  A^.incapaUe  of 
being  so  registered  anew.  And  in  every  case  in  which  a 
ship  or  vessel  is  hereby  required  to  be  registered  anew, 
if  sne  shall  not  be  so  registered  anew,  she  snail  not  be  en- 
titled to  any  of  the  privileges  or  benefits  of  a  dhip  or  ves- 
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TssUvxTBB  sel  of  At  Uaited  States.    And  further^  if  imp  sUd  bn^ 

Statsa  ^^|,  ceitifieafee  of  registry  ahaU  not  be  ddivewd  up  ai 
Willi  VGA  aforesaid,  except  the  saaae  toay  have  been  loit,"  &c  ^^  iha 
&  FRAvezt.   owner  or  owners  of  such  ship  or  vessel  shall  forfeit  and 

paf  the  sum  of  five  hundred  dollars,  to  be  recovered  with 

eosts  of  suit*** 

And  by  the  Ifth  seetioa  it  is  enacted, 

^  That  vpan  thi  entfy  of  ever)'  ship  or  vessel  of  the 
United  States  from  any  foreigti  port  or  place,  if  the  same 
ahall  be  at  the  port  or  place  at  which  the  owner  or  any 
of  the  pan  owners  reside,  such  owner  or  part  owner  shatt 
make  oath  or  affirmation  that  the  register  of  such  ship  or 
vessel  contains  the  name  or  names  of  all  the  persons  who 
are  then  owners  of  the  said  ship  or  vessel  ;  or  if  any 
part  c»f  luch  ship  or  vessel  has  been  sold  or  transferred 
since  the  granting  of  such  register,  that^such  is  the  oise, 
and  diat  no  foreign  subject  or  citizen  hath,  to  the  best  of 
his  knowledge  and  bekef,  any  share,  by  way  of  trusti 
confidence,  or  otherwise,  in  such  ship  or  vessel*^ 

^  /  nd  if  the  owner,"  &c.  ^  shall  refuse  to  swear  or 
affirm  as  aforesaid,  such  ship  or  vessel  shall  not  be  en^ 
titled  to  the  privileges  of  a  ship,  or  vessel  of  the  United 
States.** 

The  judgment  of  the  iRstrict  courts  upon  the  demqr* 
rer,  was  in  favour  of  the  United  States,  but  it  was  re« 
veraed  upon  a  writ  of  error  in  the  circuit  ccnrt^  and  tho 
United  States  biought  the  case  up,  by  writ  of  error,  m 
diis  court. 

Rodnty^  Attorney  General,  for  Ae  pbuntifi  b  error. 

Cited  ADaU.  S8«  fticsimanr.  Unittd  Siatei^  and  1 
Bof.  and  PuL  263.  S67*  to  show  the  great  degree  of 
strictness  with  which  the  revenue  laws  bad  been  con- 
strued, both  in  this  country  and  England. 

He  contended  that  the  word  ^  i»h$n^  (in  the  14di 
section  of  the  act,)  means  at  that  Ume^  viz.  when  the  ship 
shall  be  sold,  she  shall  be  registered  anew.    She  was  soM  . 
on  the  18th  of  February,  1801,  andougbt  Itoi  to  havo 
been  re^^stered  anew,  but  was  not.  The  consequence^  ac* 
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MiiKag  t»dM.«et,w,  that  fiom  that  tune  dM  euui  to  Tatfait** 
kedceiHAatliip  or  viMMl  of  die  UaiMd  States.  S«aw 

WiLLXircv 

The.  vaDt  «f  ft  new  rtgisler  did  «ot  annal  di«  tale  i  l^  PaAneT*^ 
ftorwaek  vacated  bf  the  wast  of  an  uittriiaient  of  wri«>' "^  ~  ^ 
ting  ia  the  nature  af  a  bill  of  sale,  reciting  at  length  dM 
certificate  of  regietrye  But  the  want  of  such  an  instru* 
aient  was  a  bar  to  tlie  obtaining  a  new  register,  and  a  sale 
without  a  new  register  causes  a  fiirfeiture  of  all  her  pri- 
nilegesasaship  or  vessel  of  the  United  States. 

The  impossibility  of  deUvenngup.the  old  register 
while  it  was  at  sea,  so  as  to  obtain  a  new  register,  is  np 
««scose  for  the  defendant's  neglect  to  eomidy  with  that 
put  of  the  act  which  requires,  an  instrument  in  writing, 
in  the  nature  of  a  bill  of  sale,  which  shall  recite  at  length 
the  certificate  of  die  registiy;  because  die  registry' is 
a  matter  of  record,  and  a  copy  might  have  been  had  to 
insert  in  the  bill  of  sale.  3  T.It.  406.  Jlokt6nr.HH* 
bert. 

Lewh^  contra* 

Theletteranddie  spirit  of  the  act' are  in  favour  of 
^  die  defendants.    It  is  a  general  rule  of  hw  that  every 
act  which  creates  a  penalty  or  forfeiture,  is  to  be  con^ 
strued  stricdy  against  the  United  States. 

The  forfeiture  of  the  privileges  of  a  ship  of  the  Unl^ 
ted  States  is  a  very  heavy  penalty,  and  although  this  pc- 
nalty  ii  inserted  in  a  revenue  law,  yet  that  can  make  no 
difference  in  the  rule  of  constructioii. 

The  construcnon  contended  for  by  die  United  States 
would  put  it  in  the  power  of  the  owner  of  the  vessei  to 
subiect  the  owner  otthe^^oods  to  this  penalty  without  any 
fauk  of  his  own.  This  could  not  have  been  the  intention 
of  the  legislature  in  the  case  of  a  sale  from  one  citizen  of 
the  United  States  to  another,  when  they  have  taken  care 
in  the  1 6th  section  to  provide,  that  where  there  are  several 
ddaens  of  the  United  States  part  owners  of  a  vessel,  and 
one  of  them  sells  his  share  to  an  alten^  it  shall  not  forfeit 
die  shares  of  the^other  citizens  of  the  United  Sutcs,  who 
were  ignorant  of  such  transibr. 
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ffasUwiTsii      The  act  for  registtfmg  vessels  was  intended  to  pro- 

St ATB#      ^^  Ameri^»n  ship  owners  and  American navagatioo,  by 

WiLLXNot    givioR  them  exclusive  privileges.  The  true  construction, 

ii  f  RjiMczt.   dierefore,  of  the  act  must  be  that  which  will  bes(  carrjr 

the  intention  into  effect.    But  if  the  opposite  cqnstnio^ 

tion  prevail,  no  person  will  dare  to  freight  the  vessel,  os 

to  become  apart  owner,  lest  he  subject  himself  to  the 

caprice  of  the  other  .owners,  and  aner  calculating  th« 

probable  event  of  hia  adventure  upoo^the  expectation  of 

•paying  only  domestic  duties,  he  find  himself  defeated  by 

an  unforeseen  imposition  of  y^m^  duties,  to  the  utter 

ruin  of  his  enterprise* 

But  the  great  question  is,  when  is  she  to  be  registered 
anew  i  The  words  of  the  actare,  ^  Thalwhen  any  slup'* 
««  f  hall  be  sold,''  ^*  in  cvtny  mch  coMe  the  said  ship^. 
^  shall  be  registered  anew,  ■  ^  and  her  firmer  certtfiaOe 
tfregUiry  ehail  be  delivered  up  to  the  collector,  to  whonk 
a^lkticoHon  for  such  new  registry  shall  be  made,  ol  the 
ttme  that  the  same  shall  be  niade.''  *^  And  inevery  such 
case  of  sale  or  transfer,  there  fthall  be  some  instrument 
of  writing,  in  the  nature  of  a  bill  of  sale,  which  shall  re* 
cite  at  lengdi  the  said  certificate,  otherwise  the  said  ship 
or  vessel  shall  be  incapable  of  bein^;  so  registered  anew. 
^*  Jnd  in  every  case  jn  which  a  ship  or  vessel  isNherebjr. 
required  to  be  registered  anew,  if  she  shall  not  beso  re^* 
j^stered  anew^  sm  sli^jipt  be  entitled  to  any  of  the  pri<< 
vileges  or  bdbefits  of  a  ship  or  vessel  of  the  Umted 
States." 

The  whole  tenor  of  thia  section  shows  that  she  is  not 
to  be  registered  anew  until  her  return*  The  law  requires 
that  the  repster  should  be  on  board  the  ship  while  at 
se^^  and  no  new  re^pster  can  be  grsntad  until  tne  old  one 
is  delivered  up,  which  cannot  be  until  the  vessel  returns 
to  port.  The  only  effect  of  the  want  of  a  bill  of  sale  in 
writing  is  to  prevent  the  issuing  of  a  new  register ;  un- 
til, ^refore,  a  new  register  can  be  applied  for,  and  the» 
old  register  given  up,  no  bill  of  sale  in  writing  is  tm* 

The.  only  use  of  a  bill  of  sale  in  writing,  and  of  the 
oath  required  by  the  17th  section,  is  to  asceltain,  at  the* 
time  of  entry,  whether  any,  fi)feigpa8S.a»mierested9  em 
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as  to  give  the  exclusive  privileges  to  American  citieens  TsbUvxtb» 
toly.     Whik  the  vessel  i»  at  sea  there  is  no  use  in  giving     ^"^^^^^ 

new  evidence  cf  her  American  character.    It  is  only  at  willxvgs 

her  return  and  entry  that  it  becomes  nece9sai7  to  dis-  k  FHAvcxi. 
criminate. 

^  A  bin  of  sale  in  writing  is  necessary,  but  is  not  of  it* 
sdf  sufficient  to  obtain  a  new  register.  It  must  also  be 
accompanied  by  an  actual  delivering  up  of  the  old  re- 
gister;' and  umil  the  latter  can  be  done,  the  former  is 


The  law  did  not  intend  to  prevent  the  sale  of  a  vessel 
at  seg,  and  as  th^  transfer  cannot  be  complete  until  her 
return,  it  is  not  necessary  chat  even  the  bill  of  sale  in 
writing  should  be  made  until  her  return.  Indeed,  the 
aet,  bjr  req|uiring  that  the  certificate  of  registry  should 
be  recited  at  length  in  the  bill  of  sale,  and  by  requiring 
also  that  the  certificate  itself  should  remain  on  board  the 
vessel  while  at  sea,  strongly  implies  that  the  bill  of  sale 
in  writing  can  be  made  only  wUle  the  vessel  is  in  port. 
Both  the  iale  and  resale  by  parol,  are  admitted  by  the 
pleadings  to  be  valid  and  effectual  b  passing  and  repass* 
mg  die  property,  so. that  Willings  and  Francis,  at  the 
,ttlne  of  the  entry  of  die  ship,  could  safely  take  the  oath 
required  by  the  ITth  section ;  and  it  is  evident  that  that  oath 
contains  an  averment  of  all  the  facts  necessary  to  entide 
the  ship  to  "the  privileges  of  a  vessel  of  the  United 
States,  at  the  time  of  entry,  if  she  had  been  before,  duly- 
registered  as  such.  This  is  apparent  by  comparing  the 
irth  section  with  the  1st,  which  declares  that  vessels 
regbtered  pursuant  to  the  act  shall  be  entidedto  the  pri*- 
vileffes  of  vessels  of  the  United  States,  so  long  as  they 
shau  continue  to  be  wholly  owned  and  command^  by 
citizens  of  the  United  States. 

The  o^th  iivthe  17th  section  is,  that  the  register  con« 
tains  the  names  of  b/H  the  persons  who  are  then  owners 
of  the  ship  ;  or,  if  any  part  has  been  sold  or  transferred 
since  the  granting  the  register,  that  such  is  the  case  ;  imd 
that  no  foreign  subject  or  citizen  hathy  to  the  best  of  his 
knowledge  and  belief,  any  share,  by-way  of  trust,  confi- 
dence, or  otherwise,  in  such  ship  or  vessel.  And  the 
section  provides,  that  if  the  owner  shall  refuse  to  take 
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TvbUvxtb*  fiKh  6«tl^  Iho  vcsad  shall  not  be  catided  fe  the  privl* 

^';  V*      leges  of  ft  veasd  of  ^ihe  Uniud  Stales,  wbkh  scroogly 

Wi«.Lx»o#    iaipfies  jdiat,  if  the  owner  doet  not  refuae*  but  offers  (as 

•h  Travmiu^  in  the  present  case)  to  take  the  oatb|  the  vessd  shall  be 

"  '  entitled  to  those  privileges* 

Again,  the  oath  in  the  17th  section  ahow%  that  the 
owner  is  not  bound  to  give  notice  of  the  sale,  till  the  ves' 
sel  has  arrived  and  is  idbout  to  be  entered* 

The  whole  argument  on  the  part  of  the  United  States 
is  built  upon  a  particular  construction,  or  meaning,  ap« 
plied  to  she  word  ^^  when^^  in  tbe  beginning  of  the  14th 
section.  It  is  said  that  ^^  when"  means,  at  $hat  H>ne» 
But  this  is  not  the  only  meaning  of  the  word.  It  is 
often  used  fin*  ij^  or  in  case^  And  in  this  sense  ii  is  usrd 
*in  that  section ;  and  in  the  same  sentence  the  idea  in« 
tended  to  be  expressed  by  the  word  ^  when^^  is  repeated 
and  explained  by  the  expression  ^  in  every  such  case.^ 
The  words  are  not,  ^^  when  any  ship  shall  be  sold,"  ^^  she 
shall  be  registered^  uiew  ;"  but,  ^^  when  any  ship  shaU 
be  sold/'  ^  in  every  such  case'^  ^^  she  shall  be  registered 
anew,"  thereby  excluding  the  idea  that  the  registering 
anew  was  to  be  at  tbe  moment  of  sale,  and  negativing  the 
eonstruction  which  might  otherwise  be  raised  upon  the 
equivocal  meaning  of  tbe  word  ^^  when  J* 

The  rth  section  of  the  act  provides,  that  if  the  vessel 
shall  be  transferred  while  at  sea^  themaster  shall,  within 
eight  da^s  after  his  arrival  within  any  district  of  the 
tJnited  States,  deliver  up  tbe  certificate  of  registry  to 
the  collector  of  such  district;  and  the  14th  section 
shows  tliat  no  new  register  can  be  had  until  the  old  one 
is  delivered  up.  By  the  11th  section,  if  the  vessel  shall 
arrive  in  a  district  other  than  that  in  which  the  new  owner 
usually  resides,  she  may  obtain  a  temporary  register, 
whicn.shallbe  given  up  on  her  arrival  at  the  port  to 
which  she  belongs.  By  iio  clause  of  the  act  is  it  requi- 
red that  notice  of  sale  should  be  given  to  any  officer  of 
government,  until  the  vessel  arrives  in  port,  and  is  about 
to  be  entered  at  tbe  custom  house* 

The  words  of  the  14th  section  are  in  the  fmure  tense. 
If  she  shall  not  be  registered  anew,  she  shall  cease  to  be 
deemed  a  ship  or  vessel  of  the  United  States* 
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The  whole  tenor  and  tgirit.of  the  act  snow  that  none  TBaUiikTte 
of  the  forms  are  to  be  complied  with  while  the  yeaael  is      Statss 

&  Framcis. 
February  14. 

.  Marshall,    Ch.  J%   delivered  the  opinion  of  the 
oouru* 

The  single  question  in  this  case  is,  whether  an  Ameri* 
can  registered  vessel,  in  part  transferred  by  parol  wUile 
at  sea  to  an  American  citizen,  and  resold  t6  the  original 
owners  on  lier  return  into  port,  before,  her  entry,  does  by 
diat  operation  lose  her  privileges  as  an  American  bottom, 
and  become  subject  to  foreign  duties* 

This  question  depends  on  the  '*  act  concerning  the  re- 
gistering and  recording  of  ships  and  vessels,"  and  more 
particularly  on  the  14&  and  17th  sections  of  that  act. 

In  construing  the  14t^  section,  much  depends  on  the 
true  legislative  meaning  of  the  word  **when.*'.  The 
plaintiffs  in  error  contend  that  it  desi^ates  the  precise 
time  when  a  particular  act  roust  be  performed  in  order  to 
save  a  forfeiture  ;  the  defendants  insist  that  it  describes 
the  occurrence  which  shall  render  that  particular  act  ne- 
cessary* That  the  terion  may  be  used,  and,  either  in  law 
or  in  common  parlance,  is  frequently  usecf  m  the  one  or 
the  other  of  these  senses,  cannot  be  controverted  ;  and, 
of  course,  the  cootezt  must  decide  in  which  sense  it  is 
ttsed  in  the  law  under  consideration. 

The  particular  act  to  be  performed  in  order  to  save 
the  forfeiture  of  the  American  character,  and  the  privi* 
leges  attached  to  it,  is  the  obtaining  a  new  register  ;  and 
the  first  inquiry  is,  whether  this  new  register  must  be 
obtained  at  the  time  of  transfer^  or  at  some  other  conve- 
nient time  on  the  event  of  a  transfer. 

This  would  seem  to  the  court  scarcely  to  admit  of  a 
doubt.     It  has  been  correctly  argued  that  the  precise 

•  Pretent,   Jlfarthali,  Chief  Justice ;    WoMhitigton,  Johntw  and 
Xtmj^tfofiy  Justicf  s. 
Vol.  IV.  11 
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TusUmitb&  time  to  register  the  vessel  anewcantiotbe  prescribed  by 
V*'      ^^  word** when/*'  because  the  direction  does  not  fol- 
WiirLinGi    low  that  word  in  the  sentence  so  as  to  be  limited  by  it 
fc  FRAN-cxfl.   with  respect  to  time.     It  is  not  said  that  when  a  regis- 
tered vessel  shall  l>e  transferred  or  altered,  she  shall  ob" 
tjun  n  new  register  or  cease  to  be  an  American  vessel,  but 
the  continuity  of  the  sentence  is  broken  by  ifitefposmg 
the  words  **  iq  every  such  case,"  thereby  clearly  inaking 
the  forfeiture  to  depend  on  the  failure  to  register  dn  the 
event  described,  not  on  the  ikilare  to  register  at  the  pre- 
cise-time when  the  event  described  occurs* 

This  observation  also  applies  to  a  subsequent  part  of 
the  section^  where  the  forfeiture  is  repeated,  and  depends 
on  the  failufb  to  repster,  not  on  the  failure  to  register  at 
the  precise  time  of  transfer. 

But  this  construction,  which  is  the  fair  and  naturd 
exposition  of  the  words  themselves,  is  rendered  still 
more  obviously  necessary  by  the  nature  of  the  case,  and 
by  the  context* 

No  man  will  contend  that  the  transfer  or  the  change 
in  a  vessel,  and  the  obtaining  a  new  register,  are  to  be 
simultaneous*  The  one  must  precede  the  other,  and  un- 
less die  transfer^  or  the  repairs  and  alterations  of  the 
hulk  or  rigging  are  in  all  cases  to  be  made  in  the  tiffice 
from  which  the  new  register  is  to  be  obtained,  a  reason- 
atile  interval  between  these  acts  kaustbe  db>wed*  This 
rnttonable  intervd  will  depend  on  the  nature  of  the  eiuie. 

When  must  a  new  register  be  obtained  for  a  vessel 
which  haa  been  altered  or  partially  transferred  to  a  citi- 
zenVbile  at  sea }  The  act  answers,  at  the  time  of  de- 
livering up  her  ^rmer  certificate  of  registry*  And  when 
can  this  forteer  certificate  be  delivered  up  i  Certainly 
not  till  the  return  of  the  vessel,  for  the  certificate  is  a 
paper  necessary  to  the  vessel,  and  is  therefore  always  re- 
tained on  board  while  at  sea* 

This  construction  is  really  so  obvious  and  inevitable, 
that  the  endeavour  to  make  it  more  clear  would  seem  to 
be  a  total  misapplication  of  time* 
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The  qttefttion,  at  what^tiiiie  the  new  .regisler  Is  fo  be  TiimVntrtw 
obtained,  and  at  what  tiine  the  veaeel  shall  be  affected  by     Statbs- 
Ae  failure  to  obtain  it,  is  susceptible  of  rather  more.  Wttir.Bpi 
doubt*    There  is  no  impossibility  in  obtaining  a  new  re?    ^  FM'ms.  .^ 

gister  before  eotiy,  and  the  necessity  of  doing  so  must  ^ ^ 

depend  upon  the  words  of  the  act|  and  upon  Sie'nature 
of  the  case. 

.  It  is  obvipqs  that  on  her  arrival  in  port  the  Missouri 
was  an  American,  vessel,  and  her  carg^,  when  tmpoitisd 
into  the  United  States,  was  liable  to  the  duties  imposed 
on  American,  not  oq  foreign  bottoms*  This  is  die  dear 
consequence  of  .Publishing  that  a  new  register  wasndt 
required  before  the  arrival  of  the  vessel. 

If  then  the  cargo  when  imported  was  liable  only  to 
the  duties  on  goods  imported  in  an  American  bottom,  it 
would  certainly  require  plain  words  to  charge  them,  on 
any  subsequent  failure^  with  higher  duties* 

If  the  words  of  the  section  be  examined,  they  Bte^  as 
has  been  stated  at  the  bar,  prospective,  notretrospective. 
They  operate  on  future,  not  on  past  transactions*  ^  The 
vessel  shaUbe  registered  anew,  (otherwise  she  nhall  cease% 
to  be  deeined  a  ship  or  vessd  of  the  United  States.'') 
That  iSf  she  shall  cease  after  the  lapse  of  the  time  wh^ 
she  oug^t  to  have  been  registered  anew*  But  befons 
that  time  had  ehpsed^  she  pad  as  an  American  vessel 
actoally  imported  a  caigo  whose  liability  -  to  -duties  had 
commenced* 

So  in  the  subsequent  clause  t  **  And  in  every^  case  in 
which  a  ship  or  vessel  is  hereby  required  to  be  registered 
anew,  if  she  shaD  not  be  so  re^stered  anew«  nnt  ehfill 
noit  be  entided  to  any  of  the  privileges  or  benefiu  of  a 
shipcMT  vessel  o^the  United  States**'  Tl^t  is,  her  future 
earnings  ^hall  not  be  attended  with  the  advantages  an* 
nezed,to  American  bottoms* 

This  construction  derives  some  corroboration  from  the . 
19^th  section*    This  section  provides  for  the  oath  which 
is  to  be  taken  by  an  owner  on  ^the  entry  of  an  American 
vessel*    **  That  upon  the  entry  of  every  ship,"  &€* 
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TnVmxnn      If  upon  the  entiy  the  oifiier  shall  rsfiiae  to  tiri^e  thie 

9TATSI      Q^^  tne  ireatel  loses  the  privileges  of  an  Americao  hot- 

Wsi'X'Vi^oi    torn.    If  be  takes  it,  and  the  oath  discloses  no  fact  which 

k  FsAHoti.^  has  alread]^  forfeited  those  privileges,  she  retains  them* 

'  It  is  obaemUe,  that  in  order  to  retab  them  she  is  not 

required  to  take  out  a  new  .register  if  an  alienation  hai 

been  made,  and  this  strengthens  the  idea  that  if  such  an 

alienation  be  not  in  itself  a  forfeiture,  a  new  register  can« 

not  be  reauisite  so  far  as  respects  the  voyage  already 

Concliided. 

in  the  case  of  alienaKon  to  a  foreignep,  the  privileges 
of  an  American  bonom  are  ipso  facto  forfeited ;  but  in 
the  case  of  an  alienation  to  a^itizen  they  are  not  forfeit* 
ed  until  after  she  ought  to  have  been  registered  anew, 
and  the  oath  which  entitles  her  to  enter  as  an  American 
Jbottom  does  not  require  such  n<;w  register^ 

.  But  it  has  been  argued  that  the  omission  to  execute  a 
bill  oiP  sale  in  writing  at  the  time  of  sale  is  in  iuelf  a  for^ 
feiture  of  the  American  character* 

The  words  dF.the  aa  are^  ^  And  in  every  such  case  of 
ade  or  mmsfer,''  be* 

rhese  words  attach  to  fhe  omission  the  penalty  which 
the  hiw  annexes  to  it,  and  no  other  can  be  inflictra.  This 
is  not  .that  the  vessel  shall  lose  her  American  character, 
but  that  she  shall  be  incapable  of  being  registered  anew* 
The  bill  of  sale,  therefore,  can  only  oe  required  when 
the  new  register  i^  to  be  obtained,  and  if  it  be  then  pro-« 
duced,  the  pew  register  cannot  be  refused* 

An  opinion  has  already  been  indicated,  that  in  the  case 
of  a  transfer  or  alienation  at  sea,  a  hew  register  is  hot  ne« 
cessary  to  protect  from  alien  duties  the  vessel  which  ar- 
rives, and  the  cargo  which  was  actually  imported  while 
the  old  register  was  in  full  force.  But  it  is  the  opinion 
of  the  court  that  in  the  case  under  consideration  no  new 
raster  was  requisite* 

The  new  register  must  be  in  every  thing  but  its  date 
a  precise  copy  of  the  old  one*  The  oath  to  be  adminis<r 
tered  on  H^c  entry  could  be  truly  apd  fairly  taken.    The 
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names  of  all  the  persons  who  vrere  at  the  time  owners  of  TrbUvitbo 
the  vessel,  were  in  the  old  register.  The  intermediate  States 
alienation  and  repurchase  of  part  of  the  vessel  had  work-  willivoi 
ed  no  forfeiture,  and  had  created  no  neces«ity  for  a  new  &  Faanczs. 
register*  The  parties  to  whom  the  alienation  had  been* 
made,  not  having  property  in  the  vessel  at  the  time  of 
entry,  could  not  have  taken  the  oath  prescribed  by  law^ 
which  is  in  the  present  tense,  and  refers  to  the  actual 
state  of  the  property  at  the  time  of  entr}- ;  nor  could  a 
oew  register  have  issued  to  them,  in  order  to  be  deliver- 
ed up  for  the  purpose  of  making  out  another  register  for 
the  original  owners,  who  had  become  the  present  owners, 
without  departing  from  the  truth  of  the  case,  because  the 
register  also  speaks  in  the  present  tense,  and  must  recite 
the  names  of  those  who  are  the  real  owners  at  its  date* 
Any  new  register  which  could  have  issued  must  have 
been,  except  in  date,  a  duplicate  of  the  old  one,  and  must 
have  been  perfectly  useless.  Suppose  the  ship  had  been 
altered  in  a  foreign  port,  but  before  her  arrival  and  entry 
had  resumed  the  form  a^id  dimensions  mentioned  in  her 
old  register,  would  it  be  pretended  that  a  new  register 
was  necessary  ?  What  would  such  new  register  be  but 
«  copy  of  the  old  one  ?  It  is  believed  that  in  such  a  case 
it  would  not  be  suspected  that  any  forfeiture  of  the  old 
register,  or  any  necessity  for  a  new  one,  was  produced, 
and  between  the  two  cases  there,  appears  to  be  no  differ- 
ence' made  by  the  letter  or  the  spirit  of  the  act* 

The  court  is,  therefore,  unanimously  of  opinion,  that 
the  sentence  of  the  circuit  court  be  affirmed. 

Judgment  affirmed. 
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Ol^KALE  9.  LONG. 


If  ft  bond      ERROR  to  the  circuit  court  of  the  district  of  Co- 
be  executed  lambia,  sitting  in  Washington,  in  an  action  of  deip  upon 
MT^  %itS.  ^^^'  i^'^  ^^^  several  bonds,  signed  and  sealed  by  Jmry 
iTcSuin  Ml  Sweeny  as  tirincipal,  and  WiUiaik  Oneale^  L  T.  Froeiy 
snpesl   from  at)d  Lund  fraehinrton  as  sureties,  conditioned  that  «he 
ef  ^o^ee  of  ''^^^^l  P'^^"^  ^er  appeat  upon  four  sereral  judgmenu 
peaee  tn^a-  'vodcred  against  her  by  a  justice  of  peace  hi  MarylandL 
nrlsnd,  and    William  Oneak^  the  defendant  below,  pleaded  non  e^t 
ttebMidli  re.  factum^  and  Upon  the  trial  of  that  issuer  took  a  biU  of 
jo^M    Bad   ^^^^^pti^'i^^  because  the  court  below  (twojud^s  tely 
fltowardfl,     being  present,,  and  divided  in  opinion)  did  not,  at  his 
without    the  request,  instruct  the  jury,  *^  that  if  they  should  be  sa« 
o^ST**^^  tisfied  by  the  evidence  that  the  bonds  were  signed^ 
S  ir?  bT^^  sealed  and  delivered  by  Mary  Sweetly  bm  priifcipal,  and 
UfKned  as  aii  X  7*.  Frost  and  the  defendant  as  her  sttlreties,  and  wer« 
oUigor   who  /ifterwards  presented  to  C.  C*   (the  ju^^dfe  who  had 
tend^  Md  ^e^''^^^*^  ^^^  judgments)  for  bis  approbatnxn  and  ac- 
JQstiee    then  ceptance  of  the  securities,  and  were  by  him  refused  and 
■ccepti  it,  it  rgected^  and  after  such  rejection  were  interlined^  with- 
kmidM  t9  O.  Qm  iiie  license,  privity  and  knowledge  of  the  defendantt 
by  inserting  the  name  of  Lund  JVaxhington  as  a  co- 
oUigQr,  who  on  the  succeeding  day,  without  the  privity, 
knowledge  and  consent  of  the  defendant,  signed,  seal- 
ed and  delivered  the  bonds,  which  were  af^erwardfl 
appmved  of  by  the  justice,  that  then  such  interlineation 
and  execution  of  said  bonds  by  Lund  fVaehin^on  ren- 
dered  them  void  as  to  the  defendaht,  and  the  plaintiff 
cannot  recover  in  this  suit." 

By  the  act  of  Matykma^  1791,  c  68.'  $  5.  no  execu- 
tion upon  a  judgment  of  a  justice  of  peace  shall  be 
suyed  by  an,  appeal,  unless  the  person  appealing,  or 
some  other  in .  hi^  behalf,  **  shall,  immediately  upon 
making  such  appeal,  *^ enter  into  bond,  with  suflkient 
sureties,,  auch  as  the  justice  by  whom  judgment  shall  he 
given  shall  approve  of  in  double  the  sum  recovered, 
with  condition/'  &c. 
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P.  B.  Kmf^  for  &e  plaintiff  in  error,  contended  that     Q2icas.b 
the  deeds  were  Void,  Loko. 

l8ti  By  reason  of  the  interlineation. 

2d.  By  the  rejection  of  them  by  the  magistrate. 

1.  The  alteration  of  the  deeds  by  the  interlineation 
was  in  a  matter  essential ;  it  made  them'  the  deeds  of 
iTour,  when  they  were  only  the  deeds  of.  three  persons. 

It  is  immaterial  whether  the  alteration  is  for  the  be- 
nefit  of  the  obligor  ;  ihe  only  question  is«  whether  it 
substantially^  vary  the  deeds*  Eap.  N,  P.  323,  224. 
Cro*  Eliz.  626, 627;  Markham  v.  Gonaatpn.  Moore^  28* 
pU  89.    Shep.  Touch.  68* 

2.  After  the  rejection  of  the  bonds  by  the  justice, 
they  could  never  be  set  up  again,  without  a  new  deli- 
very by  the  defendant.  5  Co.  19.  (b)  Whelpdale*€  case* 
The  justice  was  substituted  by  the  law  for  the  obligee, 
and  his  rejection  is  equally  fatflJ  as  if  the  bonds  had  been 
tendered  to,  and  refused  by  the  obligee  himself.  Shep. 
Touch.  To.  It  might  have  been  that  the  defendant  held 
a  counter  securit}*,  which  he  released  upon  the  rejection 
of  the  bond. 

MoMon^  contra,  contended^ 

That  the  interlineation  was  not  material,  and  being 
made  by  a  third  person  without  the  privity  of  the  obligee, 
did  not  vacate  the  deeds,  especiadly  as  it  was  for  the 
benefit  of  the  defendant.  11  Co.  27.  Henry  Pigoi^a 
caae*    Eop.  N.  P.M4.    Shep.  Touch.  68.      « 

They  Were  not  less  the  deeds  of  the  defendant,  because 
they  became  also  the  deeds  of  another.  This  is  in  the 
nature  of  a  judicial  proceeding,  and  not  a  mere  matter  of 
contract  between  man  and  man.  It  is  a.  security  re- 
quired by  law  in  a  civil  action.  It  does  not  appear  that 
the  defendant  was  present  when  the  bonds  were  re- 
jected. 

.  It  is  to  be  presumed  that  he  entrusted  Mrs.  Sween}'^ 
the  principal,  to  deliver  them  for  hitn,  and  she  had  a 
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0«t4L«     tight  to  redeliver  them  in  his  name  after  the  intetliaea- 


If  the  defendant  had  given  up  any  counter  security, 
it  was  his  own  folly  so  to  do  until  his  name  had  been 
erased  from  the  bonds* 

February  14* 

Marshall,  Ch«  J.  delivered  the  opinion  of  the 
co^rt^  that  there  was  error  in  this,  that  th6  court  below 
did  not  instruct  the  jury  as  prayed 'by  the  defendant. 
He  observed^  that  the  judges  did  qot  all  agree  upon  the 
same  grounds,  some  being  of  opinion  that  the  bonds 
were  void,  by  reason  of  the  interlineation,  and  others 
that  they  were  vacated  by  the  rejection  of  them  by  the 
magistrate, -and  could  dot  be  set  up  again  without  a  new 
delivery* 

Judgment  reversed^  with  costs. 


0«<fTH   A*D 
OTHBRI 

T. 

CARmilra- 

TON  AND 
OTHBAI. 


A  witnett- 
interrfted  to 
diminish  cer- 
tmin  admitted 
Stems  in  the 
pUintiflr*s  ac- 
county  is  still 
s  competent 
witness  to. 
disprove  other 
items. 

The  defen- 
*dant  having 
read  a  letter 
IVom  the 
plaintifi''s  a. 
genty  in  an- 
swer to  aJet* 
ter  from  him- 


SMITH  AND  OTHERS  v.  CARRINGTON 
AND  OTHERS. 


ERROR  to  the  circuit  court  for  the  district  of 
Rhode-lshmd* 

This  was  an  action  of  assumpsit  brought  by  ^he/^/trin- 
tiffs  in  error,  subjects  of  Hamburgh,  to  recover  the 
balance  due  upon  an  account  current,  the  debit  side  of 
which  consisted  principally  of  tlie  followtng  charges, 
viz.  insurance  made  in  Hamburgh  on  the  defendants* 
ship  Abigail,  frpni  the  United  States  to  Hamburgh,  ud 
on  the  ship  snd  cargo  from  jtlamburgh  to  the  Havanha, 
and  on  an  intended  voyage  back  from  the  Savanna  to 
Hamburgh  ;  advances  made  to  the  defendants  to  make 
up  a  cargo  to  the  Havanna ;  bills  of  exchange  accepted 
and  paid ;  cash  advanced,  and  commissions,  charges^ 
atid  interest. 
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The  credit  wide  consisted  chiefly  of  the  |iroteeds  of  Skits  as» 
the  freight  of  the  ship,  and  of  sundry  articles  of  met-     •t**" 
chandiae ;  remittances  by  bills  of  exchange ;  the  sales 
of  the  ship,  (she  having  been  l^ondemned  and  sold  in 
London  by  virtue  of  a  bottoniiy4>ond  given  by  the  de- 
fendants to  the  plaintiffs,)  and  of  five  percent  of  the  pre* 
mium  of  insurance  on  the  intended  ffetutn  voyage  from  the 
Havanna  to  Hamburgh,  the  same  h^ng'  been  returned  Sence  a  copy 
by  the  underwriters  to  the  plaintiffs,  in  consequence  of  ^   ^^   <;^r 
the  ship  having  finished  her  voyage  in  the  United  States^  ^mmmpit 
instead  of  returning  to  Hamburgh.  tb  be  a  true 

At  the  trial  below  the  plaintiflfs  took  a  biU  of  excep-  '''^^^ 
tions,  wMch  stated^  tkm  mi^ 

taken  to  the 

1st.  That  the  defendants  offered  as  a  witness  one  yi^on.o^^* 
Peleg  Remington,  who  had  become  joindy  find  seve-  ihJ!L*JJ>  the 
rally  bound  with  the  defendiemt,  Carringtoik,  in  a  hot-  jurr. 
tomry  or  respondentia  bond  to  the  plaintiffs,  in  the  sum     the  eoatt 
of  31,M0  doUars,  conditioned  to  pay  to  the  plaintiffs  |j^^^^«,^ 
that  sum,  on  the  return  of  the  ship  to  Hamburgh,  the  ^q^  to  ^e 
same  being  the  amount  advanced  by  the  plaintifis  to  the  jury  on  a 
defendants  in  Hamburgh;  and  that  the  ship  should  so  queition  pi 
return ;  for  which  advance,  with  other  demands,  this  q^gtl^it'i^ 
action  was  brought.    To  the  admission  of  which  wit*  pertinent    to 
ness  the  plaintiffs  objected  ;•  contending  that  he  was  in-  theitaue^  but 
terested  to  diminish  the  balance  due  from  the  defendants  l^^e^^  '^^^I 
to  the  plaintiffs.     But  the  defendants  insisted  he  was  a  ^^  of/met^ 
competent  witness  as  to  all  the  items  of  the  account, 
except  the  advances  for  which  he  was  bound,  particu-^ 
larly  with  respect  to  a  charge  of  13,718  doUars  and  56 
cents,  for  premium  of  insurance  on  the  intended  re- 
turn voyage  from  the  Havanna  to  Hambui-gh,  and  which 
voyage  the  defendants  contended  was  never  begun,  and 
therefore  they  ought  not  to  be  charged  with  that  pre- 
mium ;  and  especially  as  the  defendants,  had  expressly 
waived  all  objections  to  every  other  part  of  the  plaintiffs* 
account.    Whereupon  the  said  wimess  was  suffered  by 
Ae  court  to  testify  as  to  the  charge  of  that  premium 
only.    The  bill  of  exceptions  states  it  as  admitted,  that 
by  die  law  of  Hamburgh,  the  underwriters  are   not 
bound  to  return  the  premium  upon  a  change  of  the 
voyage,  unless  that  change  he  notified  before  the  vessel 
suls. 

TslIV. 
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3d*  That  die  defendaoto  oiSncd  in  evidcace  a  papei", 
purporting  to  be  a  copy  of  a  letter  from  the  defendant, 
Carrington,  to  Smith  w  Rtdgeway  of  Philadelphia^  t|ia 
corre^ndenis  of  the  plaintiffs  ;  and  a  letto"  trom  Smith 
&  RUgcway  to  Carrington^  purporting  to  be  an  answer 
thereunto ;  but  gave  no  proof  that  the  said  copy  of  Car* 
rington's  letter  was  a  true  copy  of  the  original,  but  it 
was  not  denied  to  be  in  his  iiand*writing,  and  it  was 
proved  that  he  was  in  Canton,  and  not  in  the  United 
Sutea  at  the  time  of  trial,  and  had  been  in  Canton  for 
two  years  before,  but  had  been  corresponded  with  on 
the  subject  of  this  action  since  its  cominencementi 
Whereupon  the  court  permitted  the  copy  and  the  letter 
to  go  in  evidence  to  the  jury* 

Sd.  The  plaintiils,  after  stating  in  the  bill  of  excep- 
tions, and  referring  to  all  the  testimony  and  other  evi« 
dence  in  tl>e  case,  but  not  stating  distinctly  x)i!t  material 
facts  which  they  supposed  to  be  the  result  of  that  testi* 
mooy  and  evidence,  and  on  which  their  prayer  waa 
ibunded,  prayed  the  court  to  declare  their  opinion  to 
Hit  y  iry  whether^  if  the  plaintiffs  had  actually  paid  the 
premium  to  the  underwriters,  before  notice  of  the 
change  of  the  destination  of  the  ship,  they  had  a  right, 
•*  tin^r  the  circumstances  of  the  case^  to  recover  th« 
same  of  the  defendants.  But  the  court  refused  to  dc« 
liver  an  opinion  particularly  tbefeon. 

4th.  The  bill  of  exceptions  further  stated,  that  tha 
court,  prior  to  the  request  last  mentioned,  declared  to 
the  jury  that  ^^  the  case  wholly  turned  upon  the  point 
whether  or  not  the  defendants  had  given  due  and  sea- 
sonable notice  of  the  change  of  the  destination  of  said 
ship.  That  it  was  a  question  proper  for  the  jury  to 
decide,  whethe**  such  due  and  seasonable  notice  had 
been  given,  and  that  if  they  were  of  opinion  that  it  had 
been  so  given,  on  considering  the  whole  of  the  evi» 
dr nee,  they  ought  not  to  allow  the  plaintiff's  said  charge 
for  the  %Aid  premium  r^kXid  with  that  direction  left  the 
same,  to  the  jury ;  and  the  jury  aforesaid  then  and  thera 

Save  their  verdict  for  the  plaintiffs  for  the  sum  of  13,677 
oUars  and  eight  cet^ts  only,  and  disallowed  the  said 
charge  and  demand  of  the  plaintifis  for  the  said  per* 
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The  enpn  attigoed  by  the  pfauntift  hi  error  w^Ci 

lit*  Thai  die  court  admitted  Rettilngton  to  testify  to 
tile  pointy  and  under  the  drcuautaocet  mentioaed  ia 
fhe  biM  of  excepiioiHi* 

2d«  Thiit  the  court  admitted  the  wntiug  piyporting  to 
be  a  copy  pf  a  letter  from  the  defendant,  Carringionf 
to  Smith  &  Rid^eway^  and  a  writing  purporting  to  be  ii 
letter  from  Smith  £sP  JRiJg'eioay  to  the  said  CarringtMf 
to  be  read  in  evidence,  aa  stated  in  |he  bill  of  except 
ttons. 

3d.  That  the  court  directed  the  junr  that  iStie  ease 
turned  wholly  upon  the  point  whether  due  and  season^' 
able  notice  had  been  given  by  the  defendants  of  thd 
change  of  the  voyage,  ^as  stated  ill  the  biU  of  except 
tions ;  and  that  this  wa$  wholly  a  qi^esdon  of 'fact,  which 
it  was  their  exclusive  province  fo  determine* 

4th«  That  the  cpurt  refused  to  direct  the  jury,  b  due 
it  was  fully  proved  to  their  satisftcfion,  that  me  plain* 
tiffs  had  paid  the  premium  m  question  previous  to'  any 
npticjs  or- information  whatever  oflhe  change  of  the 
vbjrage,  as  stated  in  the  bill  of  exceptions,  that  Aey 
Were*  entitled  to  recover  of  the  defendant!* 

XobUni^  for  the  plaintiffs  in  error,  contended, 

let.  Thattiie  underwriten,  under  the*  bw  of  Haflft- 
burgh,  had  a  ri^ht  tp  retain  the  premium,  and 

Sd.  That  whether  they  had  or  not,  the  plaintifls 
haying  received  the  defendants'  orders  to  insure^  and 
having  actiudly  done  -it,  and  paid  the  premium  before 
those  orders  were  countermanded,  had  a  right  to  recQ*' 
ver  it  back  from  the  defendants* 

1*  That  the  underwriters  had  a  right  to  retain  the 

Cemiuad  even  under  the  Eflglisb  law, -because  the  risk 
d  commenced.   It  was  to  tegin  from  the  shore*    But 
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Smith  av»  thie  Hamburgh  law  bein^  admitted,  and  no  endenev 

OTASBS  being  given  that  the  change  of  Vojragie  was  notified  to 

Caraiwo*  ^6  underwriters  before  the  ship  sulcd,  the  question  is 

Toil  ANP  too  plain  to  require  armiment* 
•THxma. 


2*  But  whether  the  underwriters  were  liable  to  re- 
fund or  not,'  the  plaintiffs  have  a  right  to  recover  from 
the  defendants,  what  thev  paid  for  premium  under  the 
existing  orders  of  the  delendants. 

If  .the  underwriters  are  liable  to  refund,  the  pbiintifb 
are  not  bound  to  resort  to  them.  That  is  the  duqr  of 
the  defendants. 

The  money  being  paid  by  the  plaintifis.  before  the 
orders  for  insurance  were  countermanded,  there  can  be 
op  pretence  that  the  plaintiffs  are  not  entitled  to  re- 
coven 

3.  Remington  was  not  a  coxnpetent  witness,  because 
in  a  suit  ag^ainst  him  upon  the  bond,  he  might  show  that 
the  whole  amount  for  which  he  was  liable .  had  been 
psdd  ;  which  he  could  not  do  if  the  plaintiffs  had  a  i;ight 
to  apply  the  credit  side  of  the' account  to  discharge  the 
monev  by  them  advanced  for  the  premium.  He  was, 
iheretorci  direcdv  interested  in  the  event  of  th«»  suit. 

4f  There  was  no  proof  that  the  paper  offered  as  a 
copy  of  the  defendant  Carrington^s  letter  to  Smith  &* 
JRtdgnvcnfVfBM  a  copy  of  the  original,  and  therefore  it 
otightmot  to  have  been  received,  nor  was  there  any 
evidence  offered  of  the  hand-writingof  «SmiM  &P  Ridge^ 
way  to  the  paper  purporting  to  be  a  letter  from  them. 

5.  The  opinion  of  the  court  that  reasonable  notict 
was  wholly  a  question  of  fact^  was  erroneous.  We 
contend,  that  in  all  mercantile  cases,  reasonable  notice 
is  a  question  of  law.  1  T.  £•  167.  Tindall  v.  Brown. 

The  court  did  not  say  ot  wfiai  or  to  wnom  notice  was 
to  be  given. 

But  the  underwriters  were  not  bound  to  refund  with- 
out/roo/*  as.  well  as  notice. 
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IngertM^  contra* 

1«  As  to  the  competency  6f  Remington.  A  witness 
"^cannot  be  excluded  if  he  i«  competent  to  answer  any 
question.  3  T«  R»  t7.  BefU  v.  Bwker.  If  the  suit  had 
Wen  brought  'only  for  the  premiion  of  insurance,  his 
competency  would  have  been  unquestionable.  •  Shall  it 
be  in  the  power  of  the  pbdntiffs  to  deprive  the  defend- 
ants of  their  witness,  by  blending  other  matters  of  ac- 
count  ini  their  action?  Surely  not.  But  here,  all  the 
other  items  of  ^he- plaintiffs'  account  were  expressly 
admitted  by  the  defendants  before  they  offered  Reming* 
ton  as  a  witness ;  and  be  was  offered  as  a  witness  to  that 
one  item  only* 

2.  As  to  the  copy  of  Carrinfttm^s  letter,  it  is  eon* 
nected  with  that  from  Smith  ^  Ridgeway^  which  the 
bill  of  exceptions  states  to  be  a  ktterfrom  than  to  Car'' 
rington^  purporting  to  be  in  answer  to  Carrin^on's 
letter  to  tfaeaou    There  was  evidence  that  it  was  m  his 

.hand*writing,  and  that  he  had  been  absent  in' China  (&t 
two  years,  so  that  he  could  not  have  fabricated  it  &t 
the  occasion.  Where  there  is  a  connected  correspond- 
ence, the  whole  ouffht  to  go  to  the  jury. 

In  mercantile  cases,  the  rules  of  evidence  are  not  wb 
strict  aain  other  cases.  1  DalL  16,  t7.  Richer. Broad- 
JleU.  Parh^  406.  3  Sir.  1127.  Russelv.  Bochme.  d 
Datl.  19.  Bingham  V.Cabot.    2  DalL  384~51. 

3.  As  to  the  opinion  giva  and  the  of\mcja  refaaed. 

The  question  is  not  yet  settled  whether  a  bill  of  ex- 
ceptions will  lie  to  an  erroneous  opinion  given  by  the 
judge  in  his  chaige  to  the  jury  at  the  trial ;  or  to  a 
proper  opinion  pravcd  and  refused.  3  BL  Com.  372. 

Marshall,  Ch.  J.  Is  not  the  reason  why  the  En- 
glish books  do  not  show  such  a' case,  because,  upon  a* 
doubt  as  to  the  correctness  of  the  opinion  of  the  judge 
in  his  charge  to  the  jury,  a  case  is  always  made,  and  a 
new  trial  moved  for,  on  the  ground  of  misdirection  f 

IhgeroolL  If  the.  court  bad  given  an  opinion  upon 
the  reasonableness  of  the  notice,  it  would  have  been 
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iffixTa  A9r9  error,  becaUte  it  it  a  matter  of  ftct*  But  here  the 
#TBK&»  prayer  was  that  the  court  should  give  an  opbion  as  to 
thtjact  of  notice,  as  well  as  ^to  the  reasonableness  of 
notice^  The  expresaion  *^  wider  the  circumstances  of 
the  case^^  refers  the  matter  of  fact  to  the  court.  It  calls 
upon  the  court  to  say  what  are  the  circumstances  of  the 
case,  and  consequently  to  decide  the  weight  of  evi* 
dence,  and  to  infer  one  fiict  from  ethers,  which  is  the 
peculiar  province  of  the  jury* 

The  jury  is  certainly  to  decide  the  facts  ;  whether 
upon  those  facts  the  notice  is  reasonable,  may  be  matter 
o(  law  ;  but  in  Pennsylvania,  and  perhaps  in  other 
states,  it  is  usual  to  submit  the  whole  question  to  the 
jury,  the  cpurt  giving  them  information  as  to  such  points 
4Df  law  asiiave  been  decided. 

If  the  facts  are  settled,  the  court  may  give  instruc- 
tion  as  to  the  law  ;  but  if  the  question  of  law  cannot  be 
abstracted  from  the  question  of  fact,  the  whole  must  be 
submitted  to  the  jurv.  1  DaU.  255.  Robertson  v.  Vogle. 
3  DalL  158.  Bank  vl  M^'KnighU  %  DaU.  192.  AtaUory 
V.  Kirtvan. 


P.  B;  Ketfj  in  reply, 

.    1.  Abandoned  the  objection  ,to  the  admissibility  of 
ItemmgtoQ  as  a  witness. 

2.  As  to  the  copy  of  the  defendant  Carrington's  let- 
ter. 

No  man  can  make  evidence  for  .himself.  2  Fez*  42. 
A  copy  cannot  be  given  in  evidence  until  you  have 
proved  that  the  original  existed,  and  is  lost  or  destroyed, 
or  not  in  the  power  of  the  party  to  produce  ;  and  then 
the  copy  must  be  proved  by  a  wimess  who  compared  it 
with  the  original. 

It  does  not  appear  that  the  plaintiff  admitted  the  papdr 
supposed  to  be  a  letter  from  Smith  bf  Ridgeway^  to  be 
genuine,  and  simply  not  denying  is  not  admitting.  But 
the  plaintiff  objected  to  both  the  copy  and  the  letter,  as 
appears  by  the  whole  tenor  of  the  bill  of  exceptions. 
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3.  At  to  the  opinioii  prayed.  Smith  av» 

The  expression  ^  aU  the  circtmHances  of  the  caee^   Casmjio. 
means  all  the  circumstances  of  the  case  suted  in  the     tron  ^np 
bill  of  exceptions,  and  the  evidence  to  wldch  h  refers.  ,  »THSEi. 
This  was.certainly  proper.    It  was  not  praprmg  the  court 
to  decide  theybc/^,  but  only  the  law  arismg  upon  those 
facts.    The  court  has  a  right  to  say,  that  mder  the  ci r- 
cumetancee  of  the  caeey  the  law  is  so. 

M AXSHALL,  Ch.  J.  Does  not  that  involve  the  verity 
of  the  facts  I 

Key.  The  court  em  sav  that  there  was  no  evidence 
whatever  of  notice,  and  if  so,  that  the  phuntiffi  had  a 
right  to  recover.  The  question  what  is  evidence  is 
matter  of  law. 

But  the  court  erred  in  submitting  the  whole  quesUon 
of  reasonable  notice  to  the  jury.  The  reaeonaUeneos  is 
matter  of  law.  ^  Imt.  222.  Co.  Lit.  56.  (A).  1  T.  X. 
167.  and  2  T.  R.  186.  TtndaU  v.  Brown. 

February  16. 

MAXsaALX.,  Ch.  J.  delivered  the  opinion  of  the 
court. 

This  case  comes  up  on  exceptions  to  certain  opinions 
given  by  the  judges  of  the  circuit  court  of  Rhode-lsland| 
at  the  trial  oi  the  cause  before  them* 

The  first  exception  is  to  the  admission. of  Ptleg' 
Memington  as  a  witness. 

This  exception  appeared  to  be  abandpned  by  the 
counsel  in  reply,  and  is,  indeed,  so-perfectly  untenable, 
that  the  court  will  only  observe,  that  Peleg  Remington 
does  not  appear  to  have  been  interested  in  the  event  of 
the  cause  in  which  he  deposed,  but  certainly  Was  not 
interested  in  the  particular  'fact  to  which  he  was  re- 
quired to  depose,  and  was  therefore  clearly  a  competeiit 
witness. 
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The  8ecopd  exception  it  tdceo  to  the  opiiuon  of  the 
court  admitting  aa  evidence  a  paper  purportixig  to  be 
the  copy  of  a  letter  written  bj  the  defendant,  Carring" 
ton^  to  Smith  &f  Sidgcanxy  of  Philadelphia,  the  correa- 
pondenu  of  the  plaintiffs,  and  alao  a  letter  bom  Smith 
,&P  Ridgeway  to  the  defendant,  Carrtngtorij  purpor&ig 
to  be  an  anawer  to  the  tiaid  letter. 

'lb  the  admission  of  the  letter  of  Smith  &  Ridgeway^ 
no  just  objection  appears.  The  verity  of  that  letter  is 
acknowledged  on  the  face  of  the  bill  of  exceptions,  and 
no  cause  is  stated  why  it  should  not  have  been  read  to 
the  jury.  But  the  admission  of  the  copy  of  a  letter 
written  by  one  of  the  defendants,  stands  upon  totally 
different  ground. 

To"  introduce  into  a  cause  the  copy  of  any  paper^ 
the  truth  of  that  copy  must  be  established,  and  sufficient 
reasons  for  the  non-production  of.  the  original  must  be 
shown. 

If  in  this  case  the  answer  of  Smith  8f  Ridgeway  had 
authenticated  the  whole  letter  of  Carrington^  the  copy 
of  that  letter  need  not  have  been  offered,  since  its  whole 
contents  would  have  been  proved  by  the  answer  to  it.  If 
its  whole  contents  were  not  proved  by  the.MSwer,  then 
the  part  not  so  proved  was  totally"  unauthenticated,  and 
may  have  formed  no  part  of  the  original  letter.  In 
this  case,  the  answer  cannot  have  authenticated  the 
copy,  because  the  bill  states  that  the  defendants  gave 
no  proof  of  its  being  true*  This  copy,  therefore,  not 
being  proved  to  be  a  true  copy,  ought  not  to  have  gone 
before  the  jury.  Into  ita  importance  or  operation,  this 
court  cannot  inquire.  It  was  improper  teatimony,  and 
a  verdict  founded  on  improper  testimony  cannot  stand. 

For  this  error  the  judgment  must  be.  reversed,  and 
tne  cause  remanded  to  the  circuit  court  of  Rhode-Island, 
to  be  again  tried. 

The  third  exception  ia  taken  to  the  refusal  .of  die 
court  to  give  an' opinion  on  a  question*  atated  by  the 
counsel  for  the  plaintiffs.  The  difficulty  of  decidlDg 
on  thb  exception  does  not  arise  from  any  doubt  which 
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ought  to  hwo  been  produced  by.  the  facta  in  the  cause.  Smith  a«» 
but  from  the  lUMiner  .in  which  the  question  was  pro-      ^"^ 
pounded  to  the  court* 

After  a  long  and  complex  statement  of  the  iesiimo' 
ntf^  the  counsel  for  the  pUintiffs  requested  the  court  to 
declare  whether,  ^^  if  the  plaintiffs  .had  actually  paid 
the  said  premium  to  the  underwriters,  before  any  no- 
tice of  the  change  of  the  destination  of  the  ship,  they 
had  a  right,  under  the  Circumstancei.  of  the  case^  to  re* 
cover  the  same  of  the  defendant*" 

To  this  question  the  court  refused  to  gi^e  an  answer* 

There  can  be  no  doubt  of  the  right  of  a  party  to  re* 
quire  the  opinion  of  the  court  on  any  point  of  law 
which  is  pertinent  to  the  issue,  nor  that  the  refusal  of 
the  court  to  give  such  opinion- furnishes  cause  for  an 
exception  ;  but  it  is  equally  clear  that  the  court  cannot 
be  required  to  give  to  the  jury  an  opinion  on' the  truth 
pf  testimony  in  any  case* 

Had  the  plaintiffs'  counsel  been  content  with  the  an« 
swer  of  the  court  to  the  question  of  law,  he  wpidd  have 
been  entitled  to  that  answer  ;  but  when  he  involved  fact 
with  law,  and  denUmded  the  opinion  of  the  court  on 
the  force  and  truth  of  the  testimony^  by  addinff  the 
words  **  under  the  circumstances  of  the  case,  the 
question  is  so  qualified  as  to  be  essentially,  changed ; 
and  although  the  court  might  with  propriety  have  sepa* 
rated  the  law  from  the  fact,  and  have  stated  the  legal 
principle,  leaving  the  fact  to  the  jur}-,  there  was  of  ob* 
ligation  to  make  this  discrimination,  and  consequently 
no  error  was  committed  in  refusing  to  jsnswcr  the  quts* 
tion  propounded* 

The  record  also  exhibits  a  part  of  the  charge  given  to 
the  jury,  on  which  the  counsel  for  tl^e  plaintiffs  have 
argued  as  if  it  composed  a  part  of  the  bill  of  excep- 
tions* It  is  in  these  words  :  '^  And  the  said  court, 
prior  to  the  request  last  mentioned,  did  declare  and 
give  th^ir  opinion  to  sind  jury,  that  the* case  wholly 
turned  upon  the  point  whether  or  not  the  said  defend- 
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ants  had  given  due  and  seasonable  notice  of  the  change 
of  the  destination  of  said  ship.  That  it  was  a  questiou 
proper  for  the  said  jury  to  decide  ilhether  such  due 
and  seasonable  notice  had  been  given  ;  and  that  if  they 
were  of  opinion  it  had  been  so  given,  on  considering' 
the  whole  of  the  evidence,  they  ought  not  to  allow  the 
plaintiffs'  said  charge  for  said  premiumJ'^ 

That  a  part}'  has  a  right  to  except  to  a  misdirection  of 
the  jury  conuined  in  the  charge  of  the  judge  who  tries 
the  cause,  is  settled  in  this  court*  (Ante^  voZ  2*  p.  S^9» 
Church  V.  HubbarU) 

That  the  opinion  which  t^e  record  ascribes  to  the 
jadge  in  this  case,  is  incorrect,  unless  soide  other  part 
of  Uie  charge  shall  have  so  explained  it  as  to  give  to  (he 
words  a  meaning  different  from  that  which  is  aiExed  to 
them  taiken  by  themselves,  is  the  opinion  of  this  court. 

The  judges  instructed  the  jury,  ^^  that  the  case  wholly 
turned  upon  the  point  whether  or  not  the  defendants  had 
given  due  and  seasonable  notice  of  the  change  of  the 
destination  of  the  said  ship,"  and  that  if  they  were  of  opi- 
nion that  due  and  seasonable  notice  had  been  given, 
they  ought  to  find  against  the  plaintiffs,  on  the  question 
of  dieir  rig^t  to  recover  the  premium  advanced  by  them 
for  the  defendants* 

Due  and  seasonable  notice,  must  have  been  given 
as  soon  after  the  destination  of  the  vessel  was  chan- 
ged, as  it  would  have  been  given,  whether  the  pre- 
mium had  or  had  not  been  advanced  by  the  plaintiffs 
before  they  received  it ;  or  this  direction  must  have 
left  it  to  die  jury  to  determine  whether  notice  was  or 
was  not  due  and  seasonable,  although  it  might  not  have 
been  received  by  the  plaintiffs  before  thry  had  actually 
advanced  for  the  defendants  the  sum  in  contest* 

On  the  first  exposition,  these  words  would  amount 
to  a  clear  misdirection  of  the  jury  ;  because,  if  the 
plaintiffs  had  paid  to  the  underwriters,  at  the  request  of 
the  defendants,  the  premium  of  insurance,  before  they 
received  notice  countermanding  the  directions  to  make 
such  payment,  the  right  given  by  subsequent  circum- 
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•Cimces  to  sbfi  insured  to  demand  its  return  from  the  StnTs^Ainf 
UnderwriterSf  could  not  affect  the  claim  of  the  plaintifls      ^rnnmt 
CO  the  defendants,  for  money  fairly  advanced  by  diem 
for  the  use  of  the  defendants. 

If  the  latter  construction  be  adopted,  there  was  still 
a  misdirection  on  the  part  of  the  court.  The^  judge 
ought  not  to  have  left  k  expressly  to  the  juiy  »o  decide 
wh^dier  notice  given  immediately  after  the  change  of 
the  destination  of  the  vessel  could  be  due  and  seasonable 
notice,  unless  it  was  received  before  the  premium  was 
advanced^ 


It  is,  however,  not  material  to  the  present  cause  to 
determine  whether  this  exception  does  or  does  notes* 
hibic  a  misdirection  to  the  jury,  since  we  are  unani- 
mously of  opinion,  that  for  admitting  a  paper  purport* 
ing  to  be  the  copy  of  a  letter  from  Edward  Carrington 
to  Smith  8c  Ridgeway,  to  go  to  the  jury^  which  was  not 
proved  to  be  a  6opy,  the  judgment  mUst  be  reversed. 

Judgment  rever8t^d, 


PENDLETON  AND  WEBB  v. 
ET  AL. 


WAMBERSIE 


Pbstdlsto* 

AND  WbBB 

V. 
WAMBBB^fi^ 
AND  OTBEIB. 


ERROR  to  the  circuit  court  for  the.  district  of 
Georgia,  in  a  suit  in  equity,  in  which  Pendkton  and  Webb 
were  complainants,  against  Emanuel  WamberAe^  Jamet 
Seagrove^  and  the  representative  of  James  Armstrongs 
Jacob  Weed^  9nd  ffenrj^  Osborne^  were  defendanu. 

The  bill  stated  that  Heniy  Osborne,  Jacob  Weed, 
James  Armstrong,  James  Seagrove,  and  the  complain- 
ant John  Webb,  on  the  22d  of  December,  1^86,  enter- 
ed into  an  agreement  with  each  other,  under  seal,  to 
procure  lands  on  their  joint  account  in  the  state  of 
Georgia,  to  an  amount  not  exceeding  200,000  acreS|  at 


An  uMifnee 
of  an  BMigiMS 
of  B  oopmrt- 
ner  in  a  joint 
purbhmse  and 
sale  of  lands* 
may  austain  a 
bill  in  equj^ 
against  the 
other  copart* 
ners  and  the 
agent  of  the 
conceiHi  to 
compel  a  diB- 
coverj^  of  tlit 
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F««»i.vToii  their  joint  expense^  and  for  their  joint  benefit.  That 
«#iD  W»a»  granu  were  obtained  for  about  jl 65,000  acres.  That 
VAiiamBtiJi  Webb  bjr  deed  transferred  all  his  right  to  the  lands  and 
AH9oiii8ftt  contract  to  John  McQueen,  in  consideration  of  400/. 
N.^^<*'"W^  sterling,  to  be  paid  in  four  equal  annual  instalments. 
cT"^  ^  That  McQueen,  not  having  paid  Webb,  assigned  his 
soldT  snd^  right  to  Pendleton,  "^te  complainant,  who  undertook  to 
sn  account  indemnify  McQueen  against  Webb's  demand.  That 
and  distribu-  Webb  has  nerer  received  the  money  due  from  McQueen. 
^OT^of^  the  Tiiui  Wambcraie,  as  agent  for  the  company,  had  sold 
^^^  60,000  acres  of  the  land  in  Holland,  at  one  dollar  and 

fifty -six  cents  per  acre,  had  received  in  cash  51,000 
dollars,  and  had  made  himself  liable  for  the  balance^ 
That  be  has  refused  to  pay  to  the  complainant,  Pendle? 
turn,  the  one-fifth  of  the  purchase  money.  That  the  other 
defendants  refuse  to  divide  the  residue  of  the  lands,  and 
to  account  for  the  profits,  &c.  That  the  lands  are  liable^ 
in  the  hands  of  the  purchasers,  for  the  balance  of  the 
purchase  money,  both  to  the  complainant  Webb,  for  the 
purchase  money  due  to  him,  and  to  the  complainant  Pen- 
dleton for  his  one^fifth  of  the  amount  of  the  sales.  The 
bill  seeks  a  discovery  of  the  amount  of  lands  granted  to 
the  company,  of  the  amount  sold,  8^c.  and  prays  that  the 
defendants  may  account,  and  that  the  lands  may  be  char- 
ged  with  the  balance  of  the  purchase  money,  8(c« 

The  defendants  demurred  for  want  of  equity  in  the 
bill,  and  the  court  below  sustained  the  demurrer,  andde-^ 
creed  that  the  bill  be  dismissed^  with  costs. 

But  this  court,  without  argument,  overruled  the  de- 
murrer, reversed  the  decree^  and  remanded  the  cause 
ibr  further  proceedin^^ 
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EX  PARTE  BOLLMAN  AND  EX  PARTE 
SWARTWOUT 


C.  LEE  mwed  for  a  habeas  corpus  to  the  marshal  of  ThU  court 
dbe  district  of  Columbia,  to  bring  up  the  body  of  Samuel  ^J^^^^^ 
Snnrtwwtj  who  had  been  committed  b/  the  circuit  of  habeas  c*r. 
court  of  that  district,  on  the  charge  of  treason  against  puiodtubjid' 
the  United  States ;  and  for  a  certiorari  to  bring  up  the  ^^^^.j-. 
record  of  the  commitment,  &c.  ^^t^  ^  /^^,-„^ 

vfmtr,  there 

And  on  a  subsequent  day  Harper  made  a  similar  mo-  m»«t  be  *n 
tion  in  behalf  of  Erici  BoUman,  who  had  also  been  com-  ^/,^™f,  «^^^^^^ 
miued  by  the  same  court  on  a  like  charge.*  the  purpose  of 

■   f|!ccting     by 

The  order  ot  the  court  below,  for  their  commitment,  f^^^.f  ^«*«*- 
*  .      ,  J  .         »  ^  Bonable    pui'- 

was  m  these  words :  po^e.   EnUsi- 

ment  of  men 
**The  prisoners,  Erick  Bollman  and  Samuel  Swart-  to    sene    n- 

wout,  were  brought  up  to  court  in  custody  of  the  mar-  g,^"f  f^'^^^*' 

•uiRcient.  ' 
When  war  it 
•  On  a  former  day  (Feb.  5)  C  Lte  bad  made  a  motion  {<>r  a  kahcM  levied,  all 
corpusto  a  mtlitsry  officer  to  bring  up  the  body  of  yafnei  Aiexander,  those  who 
an  attorney  at  Uw  at  New-Orleang,  who,  as  it  was  Mid,  had  been  perform  any 
seized  by  an  armed  force  under  the  orders  of  General  WiUunjion^  aiKl  part,  liowevci- 
transpoited  to  the  city  of  Waahington.  viinutr,       or 

however    re-  . 
Cbass,  J.  then  wished  the  motion  might  lay  oyer  to  the  next  day.  mote  from  the 
He  waf  not  prepared  to  give  an  opinion,  ne  doubted  the  jurisdiction  tcent  of  action^ 
ofthiSGoaKtoisaueaAtfArtft^'or/iwiDaDycase.  and   viho  art 

actually  Ua- 
joRirsoN}  J.  doiibtcd  whether  the  power  given  by  tl?e  act  of  coii*  gued  in  the 
greas,  vol-  hp*  101,  of  istiung  the  writ  af  habeat  c^fut^  was  not  in-  general  conspi* 
tended  as  a  mere  aiixilialy  po^r  to  enable  courts  to  exercise  some  racy,  are  trai- 
otber  jtuisdicaon  gi%-en  by  law.  He  intimated  an  opinion  that  either  tors. 
of  the  judges  at  his  chambers  might  issue  the  writ,  although  the  Any  assem- 
court  ooUectively  could  not  blvge  of  men 

for    tlie  pur- 

Crasb,  J.  agreed  that  either  of  the  judges  might  issue  the  wnt,  p^ae  of  revo- 

but  not  out  of  his  ])eculiar  circuit  lutlonlzing  by 

furce  the  go- 
MAasBAX.t.,  Ch.  J.  The  whole  subject  will  be  taken  op  tk  now,  vemmcnt  es- 
without  reference  to  precedents.  It  is  the  wish  of  t)ie  couil  lo  have  tubUshed  b> 
the  motion  made  in  a  more  solemn  manner  to-morrow,  when  you  may  ^^g  United 
come  prepared  to  take  up  the  whole  ground.  [But  in  the  mean  time  stales  in  any 
Mr.  Alexander  was  ilischarged  by  a  judj^  of  the  circuit  court]  of-  its  territo- 
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shal,  arrested  on  a  charge  of  treason  against  the  United 
States,  on  the  oaths  of  General  James  Wilkinson,  Gene* 
ral  William  Eaton,  James  L«  Donaldson,  Lieutenant 
William  Wilson,  and  Ensign  W.  C.  Mead,  and  the 
court  went  into  further  examination  of  the  charge: 
iries,althougi  Whereupon  it  is  ordered,  that  the  said  Erick  Bollman. 
or  the*  means  ^^^  Samuel  Sv^artwout  be  committed  to  the  prison  of 
of  executing^,  this  court,  to  take  their  trial  for  treason  against  die  Uni* 
some  icreater  ted  States,  by  levying  war  against  them,  to  be  there  kept 
mou.nu*to  /*-  ***  ^^^^  custody  until  they  shall  be  discharged  in  due 
^g  v>ar,  jcourse  of  law.'"» 
Th«rtnivdling 

of  individualM  Thg  oaths  referred  to  in  the  order  for  commitment, 
^rendezTous  ^^^^  affidavits  in  writing,  and  were  filed  in  the  court 

it    not    iuffi.   bclow.f. 
cient ;  but  the 

tiyior  bodiet      ,  y^  wMTtnt  by^  which  they  were  brougbt  before  tbetxrart  was 

Tfa^^aKa  °"""^  ^'  Com«,iA.  to  wit : 

place. of  gent'  ^^  ^^^  ^^^^  ^  Jmerica,  to  the  «Mr«W  ^  the  dutriet  ^ 

r^f.h  Columbia,  g^ing,' 

vouit   It  such  •        ^ 

an  assemblage      wiicreai  there  is  probtblc  esuse,  supported  by  the  osth  of  Junes 
MB  consulates   Wilkinson,  WiUiam  Eaton,  James  Lowric  Donaldson,  WiUiam  C. 
levying  ot  ^^^^^  and  William  Wilson,  tobeUeve  that  Erick  BoUman» 

'a  PflT\  commonly  called  Doctor  Erick  BoUman,  late  of  the  city  of 

A    person  \J^  Philadelphia,  m  the  sUte  of  PennsylTsnU,  genUeman,  and 
^fy  be  com.  Samuel  Swartwout,  late  of  tlie  city  of  New-lfiirk,  m  UiesUte 

mittea  tor  -.  ^^f  Ng^.York,  gentleman,  are  guilty  of  the  crime  of  treason  against 
,«me  by  one         ^^^^  sutes  of  America, 
magistrate 

upon  an  affi-  ^^^  ^^^  therefore,  in  the  name  of  the  said  United  Sutes,  to 
^vit  made  ^5oromand>outhat  you  take  the  bodies  of  the  said  Erick  Bollman  and 
before  ano-  §,^^^1  Swartwout,  if  they  shall  be  found  bi  Uie  county  of  Washing- 
ther.  A  ma-  ^^^  ^^  ^^^  ^^  district,  and  them  safely  keq]i,  to  that  you  haye 
pistrate,  who  ^^^  bodies  before  the  cireuit  court  of  the  district  of  Columbia,  for 
IS  found  act-  ^^^  ^^^^^  ^  Washington,  now  aitting  «t  Uie  Capitol,  m  the  city  of 
mg  as  such,  ^VTashington,  immediately  to  answer  unto  Uie  United  States  of  Ame- 
must  be  pre-  ^^  ^£  ^ j  concerning  't)ie  chai  ge  aforeaaid.  Hereof  faU  not  ^  your 
sumed  to  ^^  ^^  ^ave  you  then  and  there  this  writ.  Witness  the  Honour- 
have  taken  ^^^  Wilham  Ceai^ch,  Esq.  Chief  Judge  of  the  said  Court,  Uiis 
the  requisite  ^rrJtt  day  of  January,  ISOT.  ^     . 

oaths.  -"'^     ^  ^*  WILLIAM  BRENT,  Ckrk. 

^uere,  whe- 
ther, upoii  a      igg„e^|  27^1^  ^y  of  Januaiy,  1807. . 
motion        to  '      .  ' 

commit  a  per- 
son for  trea-      f  ^^^  ^^^  affidavits,  see  Appendix,  Note  (A). 


a 
war. 
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€.lxt^  loxSwartwQuU 

Notwithstanding  the  decisions  of  this  eourt  in-  Hamil-^ 
^on^s  case,  3  DalL  IT*  and  in  Burford^s case,  ante^  voL  3. 

t448«  we  are  now  called  upon  to  show  that  this  court 
B  power  to  issue  a  writ  of  habeas  corpus*  *^*i"  **'*Sb 

•ubstance  €£ 
By  the  constitution  of  the  United  States,  arU  3*  s,  2.  a  letter  in 
the  grant  of  jurisdiction  to  the  courts  df  the  .United  ^■^?'^"  J°f 
Sutes  is  general,  and  extends  to  alt  casts  arising  under  ^i^lj^'tli^ 
the  laws  of  the  United  States.  This  court  has  either  evidence  \x 
original  or  appellate  jurisdiction  of  every  case,  with  such  The  cfci«iM 
exceptions  and  under  such  regulations  as  congress  has  jL^****  ^  ^ 
made  or  shall  make.  If  congress  has  not  excepted  any  ^^  ^f  ^  ^^ 
case,  then  it  has  cognizance  of  the  whole.  gresM,    «<  for 

the       funish" 

.  The  appellate  jurisdiction  given  by  the  constitution  to  ^^^{^b^ 
this  court  includes  criminal  as  well  as  civil  cases,  and  no  tkt  'United 
act  of  congress  has  taken  it  away.  This  court  derives  States,*' nfoLl. 
its  power  and  its  Jurisdiction  not  from  r  statute,  but  A  ^^  which 
from  the  constituUon  itself.  No  legislative  act  is  ne-  ^^^^^  Sal  of 
pessary  to  give  powers  to  this  court.  It  is  independent  crimes  com- 
of  the  legislature  ;  and  in  all  the  late  discussions  upon  mitted  on  the 
thequestion  of  putting  down  courts,  it  was  admitted  on  ^^^  •**^  J^ 
all  hands  that  the  legislature  could  not  destroy  the  su-  'llit^ tfteju- 

preme  court.  risdietiwi     •f 

any  particular 

But  if  this  court  has  no  criminal  jurisdiction  to  hear  '^^^"^^l^t 
and  determine^  yet  they  may  have  a  criminal  jurisdiction  where  the  of« 
to  a  certain  extent,  viz.  to  inquire  into  the  cause  of  com-  fender  it  sp- 
mitment,  and  admit  to  bail.  This  coun  has  no  original  pi]ehended,or 
•     .  J.    '        »  *  •        ^  •  •    i_  ®         into  which  he 

jurisdiction,  except  in  certain  cases  ;  yet  it  has  power  to  ^^y  \^  g^^ 

issue  a  mandamus  in  cases  in  which  it  has  no  appellate  brought***  ap- 

jurisdiction  by  writ  of  error  or  appeal,  and  will  issue  a  P^^*  ^"^y  ^ 

prohibition  even  in  a  criminal  case,  if  a  circuit  court  mlttc^oMhe 

should  undertake' to  try  it  in  a  state  iii  which  the  crime  high  teas,  or 

w:as  not  committed*     So  also  if  a  district  court  should  be  -in  some  rrvfr, 

proceeding  upon  a  matter  out  of  its  jurisdiction,  this  *«•«»»  hatwi^ 
^  11  -..      ^     i.«i-^-  ^  or    hat.     not 

court  would  grant  a  prohtbttion.  within  the  ju- 

risdiction    of 

JtSy  the  judiciary  act,  s.  14.  voL  \.  p.  6B*  "  All  the  he-  »    ptrticul^ 

forementioned  courts"  (and  the  supreme  court  was  the  Jo*Se*i!e«-i!SJ 

court  last  mentioned  in  the  preceding  section)  **  shall  ria  of    the 

have  power  to  issue  writs  of  scire  facias^  habeas  corpus^  United  State*, 
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and  all  other  writs  not  speciaDy  provided  for  bjr  statute^ 
which  may  be  necessary  for  the  exercise  of  their  respec* 
tiTe  jurisdictions,  and  agreeable  to  the  principka  and 
usages  of  law/'  *^  And  either  of  the  justices  of  the  su« 
preme  court,  as  well  as  judges  of  the  district  courts, 
where  reyu-  j^all  have  power  to  grant  writs  6f  habeat  corpU9^  for  the 
csubliahed,  purpose. of  an  iilquiry  into  the  cause  of  commitment: 
competent  to  Provided^  that  writs  of  habeas  corfius  shall  in  no  case  ex- 
ti7  those  of-  tend  to  prisoners  in  gaol,  unless  where  they  are  in  cus* 
*^The  word  ^^^  under  or  by  colour  of  the  authority  of  thte  United 
«<  apprehend'  States,  or  are  committed  for  trial  before  some  court  of 
etf,"  in  that  the  saiHe,  or  are  necessary  to  be  brought  into  court  to 
clause  of  the  testify." 
act,  does  not  ^ 

arrett^  to  the  It  has  been  suggested  that  the  words  **  and  all  other 
exclusion  of  a  writs  not  specially  provided  for  by  statute,  wrhich  may 
iSrt'^or  acU  ^  neceoaoryfor  the  exercise  of  their  respective  jurisdic^ 
tions^  forbid  the  issuing  of  a  habeas  corbus^  but  inn  case 
where  it  i^  necessary  for  the  exercise  ot  the  court's  ju- 
risdictipn.  But  .the  words  ^  necessary ^^^  &c«  apply  only 
to  the  **  other  writs  not  speciaUy  prfmdedfor^^ 

In  order  to  restrict  in  some  degree  the  general  expres- 
sion ^  all  other  writSy*  the  subsequent  words  are  used. 
The  Writ  of  habeas  corpus  was  particularly  named,  be- 
cause it  would  not  (in  all  cases  where  it  ought  to  be 
granted)  come  under  the  general  denomination  of  writs 
necessary  for  the  exercise  of  the  jurisdiction  of  the  court 
issuing  it* 

But  admitting,  for  argumenti-  that  a  writ  of  Aa^fi»  cor^ 
pus  cannot  issue. but  where  it  is  necessary  for  the  exer- 
cise of  the  jurisdiction  of  the  court  issuing  it,  yet  the 
term  "jurisdiction"  means  the  whole  jurisdiction  given 
to  the  court ;  and  as  this  CQUrt  has,  by  the  constitution, 
jurisdiction  in  criminal,  oases,  which  jurisdiction  is  not 
taken  away  by  any  statute,  it  is  a  writ  necessary  for  the 
exercise  of  its  jurisdiction.  Again,  by  the  33d  section 
of  the  same  act,  ^  upon  arrests  in  criminal  cases,  where 
the  punishment  may  be  death,  bail  shall  not  be  admitted 
but  by  the  supreme  or  a  circuit  court^^  or  by  a  justice 
of  the  supreme  court,  6r  a  judge  of  a  district  court,  who 
shall  exercise  their  discretion  therein^  regarAng  the  ftd- 
ture  and  circumstances  of  the  offence^  and  of  the  evidence^ 
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and  the'  magea  of  JkrtbJ^  -  By  this  MCtion  the  supreme 
court  has  jurisdictioii^  to  udmii  aprUoner  to  tail  in  crimi- 
nal oases  punishable,  with  death,  and  for  that  purpose  to 
eocanAne  mtoihe  nature-  wkd  circumstanctM  of  the  offence ^ 
etnd'of  thg  twdenct^-  For  the  exercise  of  this  jurisdic-* 
tioB  the  writ  of  haheoM  Corpus  is  necessary*  There  is 
BO  other  writ,  ^^  agreeable  to  the  usages  of  law,"  which 
wm  answer  the  purpose. 

•  It  is  doubtful  whether  a  judge  of  this  court  can  issue 
the  writ  while  the  court  is  sitting,  and  in  a  district  in 
which  he  has  no  authority  to  act  as  a  circuit  judge. 

if  it  be  said  that  the  writ  can  only  issue  where  it  is  in 
exercise  of  appellate  jurisdiction,  we  say  it  is  appellate 
jurisdiction  which  we  call  upon  this  court  to  exercise* 
The  eOArt  below  has;  made  an  illegal  and  erroneous  or« 
der,  'and  we  appeal  in  this  way>  and  pray  this  court  to 
correct  the  error. 

S<Hbtey^'  Attorney  General,  declined  arguing  the  point 
on  behalf  of  the  United  States. 

Skrper^  for  Boiltfram 

There  are  t\vo  general  considerations : 

1«'  Whether  this  court  has  the  power  gencindly  of  is- 
suitig^he  writ  of  kabedi  corfitis  ad  slibjicienthim  f 

9,  If  it  has  tAe  power  generally,  whether  it  cMends 
to  ebmmiun^ts  bv  the  circuit  court? 

li  The  ^[ciieral  power  of  issuing  this  great  remedial 
writi  is  incident  to  diis  court  as  a  supreme  court  of  re- 
cord. *  It  is  a  power  giren.to  such  a  court  by  th<e  com- 
mon law*  Every  court  possesses  necessarily  certain  in- 
cidental pQwers  sis  a  court.  Thi^  is.proved  by  every  day's 
practice.  If  this  court  possessed  no  powers  but  those 
giT^niny  statite^  it  could  not  protect  itself  from  insUlt 
and  outrage.  It  could  not  entorce  obedience  io  its  im- 
mediate orders.  It  could  not  imprison  for  contempts  in 
its  preseni^K  '  It  codld  not  compel  the  attendance  of  a 
witiu^,  Qor  oblige  him  to  testify*     It  could  not  4:ompel 
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the  attendance  of  jurors,  iocasea  whera  k  lipa  migiQal 
cogoieance,  nor  punish  tbtsm  for  unpivper  coikImc^ 
These  powers  are  not  given  by  the  conaW^Ation,  Aor  by 
autute,  but  flow  from  the  CDianifiii  law*  Th}a  qimti<^ 
is  not  connected  with  anoxher,  nmcb  Jigipi^d  m  this 
4:ountiy^  but  little  understood,  viz,^  wbt»thii:r  jtbe  pyuria 
of  the  JUnited  States  hffve  a  oonimipn  law  jqiisdictioi)  |o 
punish  common  law  oflFences  againat  the  govtrnvtent  ^f 
the  United  States.  The  power  to  punish  offences  against 
the  government  is  not  necessarily  incident  to  41  court. 
But  the  power  of  issuing  writs  of  .hak^ui  corpus^  for  t)^ 
purpose  of  relieving  from  iUegalimpriaooment,  is  one  $>£ 
those  inherent  powers,  bestowed  "by  t^e  law  upon  every 
superior  court  of  record,  >s  incidental  to  its  naturci  for 
the  protection  of  the  citizen. 

It  being  clear  th^n  that  incidental  powers  belpiig  to 
this  in  common  with  every  other  court,   wbeiifipsm  we 
look  fc**  the  definition,  enumeration  and  extsm  of  thpse 
powers,  but  to  the  common  law ;  to  that  code  from  whence 
we  derive  all  our  legal  definitions.,  terms  ai|d  ideaa,  and 
which  /drms  the  substratutn  of  all  our  juridical  ^yi« 
tems,  of  all  our  legislative  and  constitutional  provi- 
sions.    It  is  not  possible  to  move  a  single  step  in  any 
.  judicial  or  legislative  proceeding,  or  to  execute  any  part 
of  our  statutes,  or  of  our  constitution,  Yithput  having 
recourse  to  the  common  law.     The  constitution  uses,  for 
instance,  the  terms  **  triolbyjury*^  and  ^^ksAewi^rptu^'* 
How  do  we  ascertain  what  is  meant  by  these  terms  I 
By  a  reference  to  the  common  law.    This  court  has 
power,  in  some  casea,  to  summon  iurorat  and  ciumine 
witnesses.     If  an  objection  be  made  jto  the  ^competence 
of  a  witness,  or  a  juror  be  challenged,  how  do  you  pro- 
ceed to  ascertain  the  competence  of  the  witness  or  the 
1*uror  f     You  look  into  the  common  law.    The  common 
aw,  in  short,  forms  an  esseniial  part  of  all  our  ideas.    It 
informs  us,  that  the  power  of  issuing  the  writ  of  habeas 
c$rpu9  belongs  incidentally  to  every  supe.rior  ^urt  of 
repord ;  that  it  is  part  of  tfaelr  inherent  rights  and  duties 
thus  to  w?tch  over  and  protect  the  liberty  of  the  i^di- 
vidusd. 

Accordingly  we  find  that  the  court  of  common  pleas  . 
in  Kngland,  thqugh  posseasing  no  criminal  iurisdiction 
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of  way  kindi  orfgtnAl  or  appdlatevhs^  power  to  iMue  thia 
writ  of  habeas  corpus.  This  power  it  poaee^aed  by  the 
comnion  law,  as  an  incident  to  its  existence,  before  it 
was  eaipreaaly  given  by-  the  h^Jbeois  eorfiut  Ae|»  This  ap* 
pears  ^om  BusheWs  chse^  reported  in  Sir  Thomas  Jfones^ 
U^  and  aitted,  io  fVood\  case^  3  WilssnrlTS^  by  the 
cbief  justi«e,  ia  delivering  the  opinion  gS  the  couru 
BnsheiPs  case'yn»  shortly  this :  A  person  was  indicted 
nt  the  OUBdiJru^  in  London,  for  holding  an  unlawful- 
eaaventiole.  The  jury  acquitted  him,  contrary  to-  the 
dtrecttoa  of  the  court  on  the  law«  For  this  some  of  the 
jlftMifa,  and  BusheU  among  the  rest,  were  fined  and  im- 
prisoned by  the  court  at  the  OU  Bailey.  BusheU  then* 
moved  the  court' of  common  pleas  for  a  writ  of  habeas 
os¥pus%  which,  after  solemn  argument  and  considerataon, 
was  giimted  by  three  judges  against  one.  Btishell  was 
broOglu  up,  and  the  cause  of  his  commitment  i^pearing 
iasttffieient,  he  was  discharged*  This  took  place  before 
the  habeas  corpus  act  was  passed^  and  is  a  conclusive  au* 
thoritv  in  favour  of  the  doctrine  for  wkich  we  contend* 
WooiTs  case^  3  Wiison^  174m  and  3  Bae.  Alfp  3«  are  dear 
tothe  same  point* 

Whence  does  the  court  of  common  pleas  derive  this 
power  {  Not  from  its  criminal  jjurisdiction.  ft  fqr  it  has 
ftoae^  Not  from  any  statute  ;  for  when  Bushell's  case 
was  decided  there  was  no  statute  on  the  subject*  Not 
from  any  idea  that  such  a  power  is  necessary  ibc  the.  ex- 
ercise of  its  ordinary  functions ;.  for  no  such^  necessity 
exists^  or  has  ever  been  supposed  to  exist.    But  faom  the 

E'eat  protective  principle  of  the  common  law,  which  in 
vourof  liberty  ^ves  this  power  to  every  superior 
court  of  record,  as  incidental  to  its  existence* 


pow< 
This 


The  court  of  chancery  in  England  possesses  the  same 
3wer  by  the  common  law,  as  appears  from  3  Bac*  Ah.  3« 
Us  ia  a  still  stronger-  iBustration  of  the  princifile,  for 
the  court  of  chancery  is  stiU  further  removed,  if  po»- 
sible^  than  the  court  of  codUmon  pleas,  from  all  criminal 
jurisdiction,  stiH  more  exempt  from  the  necessity  of  such 
a  power  for  the  exercise pf  its  peculiar  functions*. 

The  court  of  exche|i)uer  also,  as  appears  from  tl^e  same 
aushoriuesy  though  v^oUy  destitute  of  criminal  juris- 
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diction,  possesses  the  power  of  relieriog,  bgr  kabta^/C^r" 
piUy  from  illegal  restraint* 

Hence  it  appears  that  all  the  superior,  courts  of  re* 
cord  in  England  are  invested  by  the  commbn  taw  with, 
this  beneficial  power,  as  incident  to  their  existence*  Th& 
reason  assigiiied  for  it  in  the  English  law  books  is,  that 
the  kiiig  has  always  a  right  to  know,  and  by  means  of 
these  courts^  to  inquire,  what  has  become  of  his  sutjects.'- 
That  is,  that  he  is  bound  to  protect  the  personal  liberty- 
of  his  people,  and  tliat  these  courts  are  the  instruments 
which  ,the  law  has  furnished  hioi  for  discharging  his  high  • 
duty  with  effects 

It  may  then  be  asked,  whether  the  same  reasons  do 
not  apply  to  our  situation,  and  to  this  court.  Have  th6 
United  States,  in  their  collective  capacity^  as  sovereign^ 
less  right  to  know  what  has  become  of  their  citii;eos, 
than  the  king  or  government  oJT  England  to  inqiiire  into 
the  situation  of  his  subjects  ?  Are  they  under  an  obli* 
gation,  less  strong,  to  protect  individual  liberty  ?  Have 
not  the  people  as  good  a  right  as  those  of  England  fa 
the  aid  of  a  high  and  responsible  court  for  the  protection 
of  their  persons  ?  Is  our  situation  less  advantageous 
mthis  respect  than  that  of  the  English  people  ?  Or 
have  we  no  need  of  a  tribunal,  for  su^h  purposes,  raited 
by* its  rank inthe government,' by  its  independeUce,  by 
the  charactet  of  those  who  compose  it,  above  the  dread 
of  power,  abdve  the'  seductions  of  hope  and  the  infla- 
ence  of  feat,  above  the  sphere  of  party  passions,  fac- 
tious views,  and  popular  delusion?  Of  a  tribunal 
whose  members,  nAving^  attained  almost'  all  that  the 
constitution^  of  their  country*  permits  them  to  aspire  to, 
are  ^exempted,  as  far  as  the  imperfection  of  our  nature 
allows  us  to  be  exempited,  from  all  those  sinister  iniSu- 
ences  that  blind  and  swetve  the  judgments  of  men — r 
have  nothing  to  hope,  and  nbthing  to  fear,  except  from 
their  own  consciences,  the  opinion  of  the  public,  and 
the  awful  iudgment  of  posterity  ?  It  is  in  tne  hands  of 
such  a  tribunal  alone,  that  in  times  of  faction  or  op- 
pression, the  liberty  of  the  citizen  can  be  safe^  Such 
a  tribunal  has  the  constitution  created  in  this  court,,  and 
can  it  be  imagined  that  this  wise  and  beneficent  consti- 
tution intended  to  deny  to  the  citizens  the  valuable  pfi- 
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Til^ge  at  resoitinsf  to  thift  court-  ior  the  l»3olectiott  of   £<  ^^^^ 
their  dearest  rights  ?  ^^'itr* 

SVAST* 

On  this 'ground  alone  the  question  might  be  safely       wovv^ 
rested;  but  there  i6  another,  nof  stndnger  indeed,  but 
perhaps  less  liable  to  question*  . 

Congress  has  expressly  given  this  power  to  thiis  court, 
by  the  l^fh  section  of  the  act  of  24rA  September,  17fl9* 
commonly  called  the  judiciary  act.  This  section^  ac* 
cording  to  its  true  gratnmatical  construction,  hind  its 
apparent  intent,  contains  two  distinct  provisions*^  «Tbe 
first  relates  to  writs  of  scire  facias  and  habeas  corpUi; 
the  aecond  to  such  other  writs  as  the  court  might  find 
i^cessary  for  the  exercise  of  their  juriscliction.  .  As  t* 
writs  of  scire  facias  and  habeas  corpus^  which  are  .of  thc^ 
inOst^  frequent  and  the  most  beneficial  use,. congress, 
seems  to  have  thdught  proper  to  make  a  specific  anid 
positive  provision.  It  was  clearly  and  obviously  neiata^ 
sary  that  such  writs  should  be  issued;  not  merely  to 
aid  the  court  in  the  exercise  of  its  ordinary  jurisdiction, 
but  for  the  general  purposes  of  justice  and  protectibn*- 
The  authority,  therefore,  to  issue  these  writs,  is  poi^ 
tive  andiibsolute  i  and  notdependept  oathqconsider*' 
uon  whether  they  might  be  necessary  for  the  ordinal^ 
jurisdiction  of  the  courts.  To  render  them  .dependent 
on  that  consideration,  woutd  have  been  to  deprive  the 
courts  of  many  of  the  most  beneficial  and  impovttlit 
powers  which  such  courts  usually  possess^  ' 

JEtut  the  legislature  foresaw  <hat  jiiany  other  writa 
might,  in  the  course  of  proceedings,  be  found  necessary 
for  enabling  the  courts  to  exercise  their  ordinary  jurisr* 
diction,  suc^h  as  subfuenasj  writs  of  venire  facias^  cer- 
tiorari f  fieri  facias^  and  many  pthcra  known  to  our 
law.  To  attempt  a  specific  enumeration'  of  these  writs 
might  have  been  productive  of  inconvenience  :  for  if 
any  had  been  omitted,  there  would 'have  been^doubts  of 
the  power  to  issue  them.  Congress,  thercfoiv,  instead 
of*  a  specific  enumeration  of  tKeni,  wisely  chose  to  em- 
ploy a  general  description.  This  description  is  contain- 
ed in  the  words,  **  all  other  writs— rwhich  may  be  ne- 
cessar}'  for  the  exercise  of  their  respective  jurisdictional 
and  agreeable  to  the  principles  and  usages  of  law," 
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The  true  grtonauitical  coiuitructioii  of  <lie  sehteQi^ 
accords  with  this  construction.  The  words  of  restrk-^ 
tion  or  description  (**  which  may  fe  necessary  for  the 
exercUe  of  iktir  reapecfto^  jurU^ciims^^  &c*)  MOtod 
here  as  a  rebttve^.  and  must  refer  tp  the  next  antece- 
dent. There  are  two  antecedents :  tif.  *^  Writy  qi 
scire  facias  and  habeas  corpus  i^  and  2d.  ^^  All  other 
writsJ*^  The  second  is  the  neJt  antecedent  to  which, 
pf  courae^  th«  (relative  itrm^^^  which  may  be  necessary ^^ 
&Ci  must  relate  and  be  confined.  Thos<  words  there- 
fore cannot,  either  in  grammatical  construction^  or  ac- 
cording to  the  i^n  objea  of  the  legislature*  he  conr 
sidcred  as  restricting  the  grant  of  power  in  the. first  part 
of  the  sentence ;  but,  merely  as  exphining  the  exteilt 
0f  the  power  given  in  the  secpnd  pa«t. 

It  is  dear  then  that  this  section  bestows  on-  this  court 
the  power  to  grant  writs  of  habeas  corpus  without  re- 
atrictioQ.  Does  this  power  extend  to  the  applicatito 
now  before  the  court  I 

The  term  naoeas  eorfus  is  a  generic  terai«*abd  in« 
dudes  all  kinds  of  writs  of  habeas  corpys,'  as  well  the' 
writ  ad  subjiciendum^  a9  ad,  testificandum^  or  cwn  causdf 

c(C« 


But  the  3^.  section  of  the  same  act  must  remote  all 
doubt  upon  that  point;  for  when  it  gives:  this  court 
power  to  admit  to  bail  in  cases  punishably  Hfith  death, 
and  commands  this  court  to  use  their  **  discretion  there" 
ifi,  rexar^&ng  thenahine  and  circumstances  of,  ike  ^ptce 
mid  of  the  evidence/^  it  ukes  it  for  granted.  ii)fic  the 
prisoner  is  to  be  brought  before  the  coiKt  for  the  pur- 
pose of  inquiring  into  those  circumstances.  If  this 
eection  does  opt  give  the  power,  it  shows  at  least  that 
the  legidbiture  considered  it  as  given  before  bjr  che  14th 
section.  Again,  the  latter  part  of  tiyt  14th  section  give# 
to  each  of  the  justices  of  this  court,  and  ot  the  dietrict 
courts,  the  power  for  which  we  contend.  It  cai^iot  be 
presumed  that  congrees  jftieant  to  give  each  judge  singly 
a  power  which  it  denied  to  die  whok  court.  That  itN 
confided  more  id  the  individual  members  of  the  eourt, 
than  in  the  court  itself.  That  it  considered  the  weight, 
dignity,  character^  andindependence  of  each  iadivi- 
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dufil  m€nibfr^"49  a  more  firm  herrirr  agnnst  oppression  Ex  vAmrm 
than  those  of  the  tribunal  itself,  sitting  for  the  excrcisis  ^^^^-^^^ 
of  the  bluest  judicial  functions  known  to  our  law. 

This  part  of  the  statute  is  remedi^  and  bcnefidal  to 
lh«  f^bjeciy  And  it  is  a  sound  outsum  of  law*  that  such 
staiutes*  are  to  be  construed  liberally  in  favour  of  li* 
b^rty. 

Considering  U  as  settled  that  congress  intended  to 
giv«  this  court  the  power  to  issue  writs  oS  habearcorpUM 
fbii  sutjicifndum^  the  next  question  is,  whether  congres^ 
had  authority,  by  the  constitution,  to  confer  thac 
power  f 

The  authority  of  congress  must  be  tested  by  the 
CQi^litution,  and  if  they  should  appear  to  this  court  to 
have  exceeded  t)ic  limits  there  prescribed,  this  court 
must  consider  their  act  void*  The  power  of  die  judir 
ciary  to  epQate  an  act  of  .congress  with  the  constitufion, 
when  it  comes  judicially  before  them,  and  of  dedaring 
it  void  if  against  the  constitution,  is  one  of  the  best 
barriers  ap^ainst  oppression,  in  the  fluctuations  of  fac- 
tion,  and  ^n  those  times  of  party  violence  which  neces- 
sarily result  from  the  operation  of.  the  human  passions 
in  a  popular  government.  In  the  violence  of  ^se 
political  storms  which  the  history  of  the  human  race 
warns  tis  to  expect,  this  shelter  may  ifideed  be  found 
insufficient  ;  but  weak  as  it  may  be,  it  is  our  best  hope, 
APid  i(  is  the  part  of  patriotism  to  uphold  and  strength- 
en U  to  the  utmost*  But  it  is  a  power,  of  a  delicacy 
inferior  only  to  its  imppnance  {  and  ott|;ht  to  be  exer* 
cisfd  with  the  soundest  discretion,  and  to'sbe  reserved 
for  the  clearest  and  the  greateat  occasions^ 

The  question  whether  congress  coulli  confer  upon 
this  coiut  the  power  of  issuing  the  writ  of  habeas  corputt 
0d  su^iciendumy  depends  upon  another  question,  vis. 
whether  this  power  or  jurisdiction  be  in  its  nature  ori- 
ginal or  appellate*  The  ^nf^a/ Jurisdiction  of  this 
court  being  limited  to  certain  specified  cases,  of  which 
this  is  not  one,  it  follows,  that  if  the  issuing  such  a  writ 
of  habeas  corpits  be  an  exercise  of  tfrffm^z/jurisdiction, 
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the  power  to  issue  it 'Cannot  be  conferred  on,  or  exef- 
cised  by  this  court. 

Tills  principle  was  established  by  the  case  oi  Marbury 
V.  Madison^  {antty  vol.  !•/.  175.)  where  the  court  said 
that  *'^  to  enable^bis  court  to  issue  a  mandamus^  it  must 
be  shown  to  be  an  exercise  of  appellate  jxxri^dicxion^  or 
to  be  necessary  to  enable  them  to  exercise  appellate  ju- 
risdiction. It  has  been  stated  at  the  bar  that  the^p* 
pellate  jurisdiction  may  be  iexercised  in  a  variety  of 
forms  ;  and  that  if  it  be  the  will  of  the  legislature  that 
a  mandamus  should  be  used  for  that  purpose,  that  xvill 
must  be  obeyed.  .  This  is  true.  Yet  the  jurisdiction 
must  be  appellate^  not  originaL  It  is  the  essential  cri- 
terion of  appellate  jurisdiction  that  it  revises  and  cor- 
rects the  proceedings  in  a  cause  already  instituted^  and 
does  not  create  that  4:ause.  Although,  therefore,  a 
mandamus  may  be  directed  to  coiuts,  yet  to  issue  such 
a  writ  to  an.  officer,  for  the  delivery  of -a  paper,  is  in 
effect  the  same  as  to  sustain  an  original  action  for  that, 
paper  ;  and  theiefore,  seems  not  to  belong  to  appellate, 
but  to  original  jurisdiction.'^ 

This  passage  needs  no  coihment.  The  criterion 
which  distinguishes  appellate  from  original  jurisdiction, 
is  tblat  it  revises  and  corrects  the  decisions  of  aiiotfaer 
tribunsll ;  and  a  mandamus  may  be  Used  when  it  is  for 
the  accomplishment  of  such  a  purpose. 

The  object  of  the  habeas  corpus  now  applied  for,  itf 
to.revij^e  and  correct  the  proceedings  of  the  Court  be- 
low, (under  whose  orders  the  prisoners  stand  com- 
mitted»)  so  far  s^  respects  the  legality  of  such  cbmmit- 
mcn,.  If  that  court  had  given  judgment  against  the 
applicants  in  the  sum  of  one  hundred  dollars,  the  power 
to  revise  that  judgment  would  have  been  appellate,  and 
might  have  been  given  by  congress  to  this  court.  From 
a  decision  which  might  take  a  few  dollars  from^  their 
ppckets  they  might  be  relieved.  Shall  the  relief  be 
rendered  impossible. because  the  decision  deprives  them 
of  all  that  can  distinguish  a  freeman  from  the  most  ab- 
ject slave— K>f  all  that  can  render  life  desirable  t 

If  the  questioQ,  respecting  the  pow*»r  of  tliis  court, 
'  under  the  constitution  and  the  act  of  congress,  if  not 
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under  the  common  Isiw,  to  jMue  the  wrh  of'habsat 
corpus  ad  subjiciendum^  were  still  open,  it  ought^  on 
these  principles  and  authorities^  to  be  decided  in  onr 
favour.  But  it  is  not  open.  It  has  been  twice  solemnljr 
adjudged  in  this  court.  First  in  the  case  of  Bamibony 
Z.  Dallas  J  IT.  not  long  after  the  court  was  organized  ; 
and  very  receptly  in  the  case  of  Burfbrd*  (AntCj  voL  S^ 
p.  448.)  .  We  contend  that  the  case  is  setd^d  fay  these 
decisions,  and  that  it  is  no  longer  a  question  whether 
this  court  has  the  power  which  it  b  ncfvr  called  upon  to 
exercise. 

The  exercise  of  this  power,  the  benefit  of  these  de- 
cisions, the  protection  of  the  law  thus  established^  we 
claim  as  a  matter  of  right,  which  this  honourable  court 
cannot  refuse. 

Shall  it  be  said  that  no  part  of  our  law  is  fixed  and 
settled,  except  v^hat  is  positively  and  expressly  enacted 
by  statute  ?  On  the  c<Hitrary,  is  it  not  certain  thnt  by 
far  the  greatest  portion  of  that  law  on  which  our  pro- 
perty, our  lives,  and  our  reputations  depend,  rests 
solely  on  the  decisions  of  courts  i  Shall  it  be  said  that 
all  this  important  and  extensive  branch  of 'the  law  is 
uncertain  and  fluctuating,  dependent  on  the  erer  vary- 
ing opinions  and  passions  of  men,  and  liable  to  change 
with  every  change  of^  times  and  circumstances  ?  Shdl 
it  be  said 'that  each  individual  judge  may  rightfully  dis- 
regard the  decisions  of  the  court  to  which  he  belongs, 
aiid  set  up  his  own  notions,  his  prejudices,  or  his  caprice, 
in  opposition  to  their  solemn  judgment  I  This  is  not 
the  principle  of  our  law  ;  this  is  not  the  tenure  by 
whicn  we,  hold  our  rights  and  liberties.  Stare  decisis  is 
one  of  its  favourite  and  most  fundamental  maxims.  It 
18  behind  this  wise  and  salutary  maxim  that  courts  and 
judges  love  to  take  refuge,  in  times  and  circumstances 
that  might  induce  them  to  doubt  of  themselves,  to 
dread  the  secret  operation  of  their  own  passions  and 
prejudices,  or  those  external  influences,  against  which, 
in*the  imperfection  of  our  nature,  our  minds  can  never 
be  sufliciently  guarded.  In  such  times  and  circumsun- 
ces,  a  judge  will  say  to  himself,  ^^  I  know  not  how  far  I 
might  be  able,  in  this  case,  to  form  an  impartial  opi- 
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iiion«  I  know  not  how  fiv  my  judgment  may  be  blioded 
or  misled  by  my  own  feelings  or  the  passic^  of  othersy 
by  the  circUmstani^es  of  the  moment,  or  the  views  and 
wisbea  of  those  with  whom  I  am  connected.  But  here 
isa  j^ecedent  estaUished  under  circumstances  which 
exclude  all  possibility  of  improper  bias.  This  prece- 
dent, is  therefore  more  to  be  relied  on  than  my  judg- 
ment; and  to  this  I  will  adliere  as  the  best  and  onbr 
means  of  protecting  myself,  my  own  reputation^  and 
the  safety  of  those  who  are  to  be  affected  by  my  deci- 
sion, against  the  danger  of  those  powerful,*  though  im- 
perccptibleinfluences,  from  which  the  tspst  upright  and 
enlightened  minds  cannot  be  considered  as  wholly  ex- 
empt." 

There  have^  indeed,  been  instances  where  precedents 
destructive  to  liberty,  and  shocking  to  reason  and  hu- 
manity, established  in  arbitrary^and  factious  times,  have 
been  justly  disregarded.  But  when  in  times  of  quiet, 
and  in  cases  calculated  to  excite  no  improper  feeungs, 
precedents  have  been  established  in  favour  of  liberqr 
and  humanity,  they  become  the  most  sacred  as  well  as 
the  most  valuable  pans  of  the  law,  the  firmest  bulwark 
for  the  rights  of  the  citizens,  and  the  surest  guardian 
for  the  consciences  and  the  reputation  of  judges. 

Such  are  the  precedents  on  which  we  rely. 

The  case  of  Hamilton  was  decided  soon  i^r  the 
establishment  of  the  government,  when  little  progress 
had  been  inade  in  the  growth  of  party  passions  and  in- 
terests, and  when  whatever  of  political  feeling  can  be 
supposed  to  have  existed  in  the  court,  was  against,  the 
prisoner.  Yet  this  beneficial  power  was  exerted  for  his 
relief.  He  was  brought  before  this  court  by  Aa^fo* 
corpus^  and  was  discharged.  The  precedent  thus  esu- 
falished  was,  by  this  court,  fifteen  years  afterwards,  in 
the  case  of  Burfordy  declared  to  be  decisive. 

The  case  of  Burford  was  wholly  unconnected  with 
l^litical  considerauons,  or  party  feelings.  The  appli- 
cation was  maide  on  behalf  of  an  obscure  individual, 
fitrongly  suspected,  though  he  could  not  be  legally  con- 
victed, of  a  most  odious  and  atrocious  crime*    The 
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ibhoffioice  of  his  supposed  tUBffust^  the  stroqg  circam* 
sfitiices  which  appeared  Itgainst  him,  die  course  of  his 
life,  hh  general  charaoler,  and  the  universal  belief  en- 
tertained of  his  guilt,  all  combined  to  excite  against 
hiia  every  honest  feeling  of  the  human  heart,  l^t  he 
had  the  benefit  c^  one  of  those  precedents  which  we 
now  claim  ;  and  in  his  case  the  authority  of  Imother 
ftnd  ai  more  solemn  decision  was  added  to  the  doctrine 
for  which  we  contend. 

Again  let  it  be  asked,  is  not  thelaif  to  be  consiuered 
as  settled  by  these  repeated  decisions  i  Are  we  still,  as 
to  tlds  most  important  point,  afloat  on  the  troubled 
ocean  of  opinion,  of  feeling,  and  of  prejudice  i  If  so, 
deplorable  indeed  is  our  condition. 

Mi$era  t9t  setvihis^  uH  lex  est  pqgti  out  incerta. 

This  great  principle,  stare  decUiSy  so' fundamental  in* 
our  law,  and  so  congenial  to  liber^,  is  peculiariy  im- 
portant in  popular  governments,  where  the  influence 
x»f  the  passions  is  strong,  the  struggles  for  power  are 
i^olent,  the  fluctuations  of  parQr  are  treqi|ent»  and.  the 
desire  of  suppressing  opposidon,  or  of  gratifj^ig  re- 
.  venge  under  the-  forms  ot  law,  and  by  the  agency  of  the 
courts,  is  constant  and  active. 

jSU  The  second  head  of  inqiury  is,  whether  the  power 
to  iwue  writs  of  habeas  corpus  be  restricted  by  the  cir- 
cumstance of  the  commitment  having  been  made  by  the 
ckcuHciUPt^  the  district  of  Xolumbia^ 

Befe^ 'suck  a  principle  is'  admitted,  let  us  inquire 
i|ito  its  poisibbnnd  even  probable  eflects  on  the  liberties 
of  the  pemple.  Is  it  not  manifest  that  it  would  deprive 
tikb  cttiaens  of  the  guardianship  of  the  ihost  respectable 
and  independent  courts^  and  place  their  personal  liberty 
at  the  mercy  of  inferior  tribunals  i  Do  we  not  know 
that  congress  may  rastitute  as  many  inferior  tribunals, 
and  may  assign  to  the  judges  of  these  tribunak  sudi 
siiarie«  as  they  may  think  fit  i  Does  it  not  hence  result 
that  n  succession  of  courts  may  be  instituted,  to  the 
lowest  of  which  may  be  assigned  salaries  so  contempt!-  . 
ble,  and  duties  so  unimportant  or  so  odious,  as  neccii'^ 
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sarjly  and  certainly  to  «xc]u4e  ev^man.of  okw^^dttf 
takDts  and  retoectability  of  tv/aj  party  i    Will  dqc 
d.i^^h  couru«   Utcnefore,   be  ofic^rsaiM'Uy  Ailed   by  the 
meanest  retaaoeiil,  the  m.oet  obtie.q.uk>us  flatterers,  and 
the  most  servile  tQplf^  of  thpse  in  power  for  the  mo*- 
mf  QC  i     Can  .aay  thing  like  independence  pr  integrity 
be  expected  frpm  such  judges  ?     Will  they  pot  act  con- 
tinually under  the  infljacnce»  not  merely  of  their  own 
pany  passions  and  prejudices,  but  of  hope  and  of  fear, 
those  great  perverters  of  the  human  mind  i    The  prece- 
i}^t  is  already  set  that  they  may  be  tamed  put  of  o^e 
j>y  the  abolition  of  their  courts  $  and  their  hopes  of 
promotion  to  a  higher  station,  sod  a  better  salary  will 
dcipead  on, their  servility  'and  blind  dbe4.iciM;e  to  those 
in  power.     Let  it  lie  onpe  established  by  the  audiority 
of  this  court,  that  a  commitment  on  record  by  such  a 
tribufifd,  is^tp  stop^hecpqi^^of  the  writ  of  kaheisui  cor- 
pus^ is  to  shut  the  mouth  of  the  supreme  court,  and 
s^'e  how  ready,  Jiow  terrible,  and  how  irresistible  an 
engine  of  oppression  is  placed  in  the  bands  of  a  dpmir 
na^t  party,  flushed  with  yictpry,  and  irritated  by  a,  re- 
c^t  conflict ;  or  struggling  to  Iceep  down  an  opposing 
p^rty  which  ^  hates  and  fears.    Does  the  history  of  the 
human  passions  warrant  the  conclusion,  or  the  expecta? 
tioov  that  sMch  ^n  engine  wall  not  be  used  i     We  un« 
fortunately  know,  from  the  experience  of  every  age, 
vhat  there  are,  few  excesses  into  which  men  may  not  be 
hurriad  by  the  lust  of  power  or  the  thirst  of  vengeance. 
We  tQt>aremen  of  like  pasajpas,  and  it  beboyes  us« 
en  ^^  ^y^  reached  these  fatal  extremes,  to  provide, 
as  ftfr  as  the  icpperfeaion  pf  human  nature  will  pefmitt 
against  the  dangers  which  have   assailed  others,  and 
mich  threaten  ust  -  The  best  mode  of  making  t^is  pro- 
yistpQ,  is  to  establi^  salutary  maxims  in  .quiet  times^ 
aii4  ^  tidhere  to  them  s^adily.    Let  it  be  now  dechired 
thiit  thene  resides  it^  this  high  tribunal  (as  respectable 
as  ^HT  constitution  can  make  it,  and  as  iodependept  aa 
the  nature  of  our  goverpniept  permits)  a  power  to  pro- 
tect the  liberty  of  the  citizen,  by  the  writ  of  habpn 
corpus^  against  theeaterprizes  of  inferior  courts,  which 
nsay  be  constituted  for  the  purposes  qf  oppression  or 
revetage,  and  ypu  plaice  cne:  barrier  more  round  our 
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Whad  stobbom  maxim  of  law»  what  binding  autho- 
nty  Requires  the  admission  of  a  pribciple  so  repugnatit 
to  all  our  feelings  and  to  the  spirit  of  the  constitution  i 
Oo  what  ground  or  reason  of  law  can  it  be  pretended 
that  a  commitment  by  the  circuit  court  stops  the  course 
of  the  writ  of  habeas  corpus  f 

Is  it  because  the  circuit  court  has  competent  Jurisdic- 
tion to  commit  i  This  cannot  be  the  reason,  for  every 
justice  of  the  peace  has  competent  jurisdiction  to  commit, 
and  the  reason,  therefore,  it  it  existed^  woul.d  destroy  the 
whole  eiflPect  of  the  writ  of  habeas  corpus* 

Is  it  because  the  circuit  court  has  competent  juris- 
diettpn  to  try  the  offence  ?  This  cannot  be  the  reason, 
for  in  Bushell*s  case^  formerly  cited  from  3  Wilson^  175* 
it  aooears  that  a  commitment  by  ihe  sessions  at  the 
Oid  Bcdki/K  a  criminal  court  of  very  high  authority,  and 
which  had  jurisdiction  over  the  offence,  did  not  prevent 
the  court  of  common  pleas  from  rcKeving  by  habeas 
corpus. 

So  also  by  the  forest  laws  in  £ttgland,-in  former  times, 
the  judge  of  the  forest  had  jurisdiction  for  the  punish- 
ment of  offences  within  the  forest ;  and  yet  it  appears, 
from  3  Inst.  290.  that  a  person  committed  by  the  judge 
of  the  forest  for  such  an  offence,  might  be  relieved  by 
habeas  corpus  from,  the  superior  courts. 

It  is  well  known,  too,  that,  by  the  laws  of  England, 
the  king  has  power  to  erect  courts  by  special  cootimis- 
sion,  with  power  to  try  and  punish  offences.  From 
Wood^s  case^  3  Wilson^  173.  it  appeSirs  that  a  person 
committed  by  such  commissioners,  m  a  case  which  (hey,' 
had  authority  to  try,  may  be  relieved  by  habeas  'i/irpus. 
This,  therefore,  cannot  be  the  reason. 

Is  it  because,  die  circuit  court  is  a  court  of  record  \ 
So  is-  the  court  of  Piepoudre.  But  can  it  be  imagined 
that  if  that  court,  were  to  commit  a  man  ^in  England, 
the  power  of  relieving  by  habeas  corpus  from  the  supe- 
rior courts  would  be  thereby  taken  away?  Congress 
may  erect  as  many  inferior  courts  of  record  as  they 
please.     Can  it  be  imagined  that  by  instituting  such 
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courU  they .  can,  in  effect,  sufpend  the  writ  of  AadeOt 
corpus  iiiclefinitelj,  and  incases  where  die  suspension  ii 
expressly  forbididen  by  the  constitution  i 

This  power,  moreover,  has  been  shown  to  be  appel* 
late;  and  it  is  of  the  very  essence  of  appellate  power 
to  review  the  decisions  of  inferior  courts  of  record. 
Can  it  be  imagined  that  such  a  decision  may  be  review- 
ed where  a  small  amount  of  property  only  is  affected^ 
and  that  there  is  ho  relief  where  it  deprives  a  citiien  of 
his  liberty  I 

Between  superior  courts  of  record,  of  equal  autho- 
rity and  co-ordinate  rank,  there  may  properly  be  a 
comity  observed  which  would  prevent  them  fnmi  at« 
tempung  to  interfere  with  the  decisions  of  each  other. 
Perhaps  in  England  the  court  of  common  pleaa  wouU 
not  attempt  to  release  by  habeas  corpui^'%  person  com- 
mitted by  the  exchequer,  or  chancery,  and  vice  verwa. 
But  this  comity  cannot  exist  between  superior  and  in- 
ferior courts  ;  and  there  is  no  doubt  that  the  court  of 
king's  bench,  which  is  a  court  superior  to  the  common 
pleas  and  the  exchequer,  would  grant  a  writ  of  habeas 
corpus^  for  any  person  imprisoned  by  either  of  those 
courts  for  a  crimraal  matter. 

But  this  point  does  not  rest  on  general  reasoning 
alone,  however  strong.  It  has  bean  expressly  adiudgea 
by  this  court.  The  case  of  Bur/orJj  formerly  cited,  is 
d' complete  authority  on  this  point,  as  well  as  on  the 
former.  Burford}%  case  had  been  acted  on  judicially 
by  the  circuit  court  of  thb  di^rict.  He  stood  com- 
mitted under  its  decisiaii.  That  court  did  not,  indeed^ 
commit  him  in  the  first  instance,  but  he  was  brought  be- 
fore it  on  haheoM  corpus — the  order  of  commitment 
made  by  the  justices  of  the  peace  was  altered  and  mo- 
dified, and  he  was  committed  by  a  new  order  from  the 
circuit  court.  This  recommitment  i^as  as  complete  an 
acyudication  upon  the  subject  as  the  commitment  in  the 
present  case.  One  was  as  much  a  determination  on 
record  by  the  circuit  court  as  the  other  ;  and  one  can, 
no  mdre  than  the  other,  preclude  the  exercise  of  this 
court's  power  to  relieve  by  habeas  corpus* 


Digitized  by 


Google 


BEBRUARY,  1807. 


93 


Again,  therefore,,  we  claim  the  benefit  of  this  deci- 
sioii.  We  again  appeal  to  the  great  maxim  stare  deci- 
ns  ;  we  again  deprecate  the  mischiefs  that  must  ensue, 
if  precedents  in  favotir  of  liberty,  made  in  times  and 
uqder  circumstances  .the  most  favourable  to  correct  de- 
cision, should  Be  disregarded  in  other  times,  and  in 
situations  where  the  existence  of  passion,  prejudice  and 
improper  influence  may  be  dreaded.  We  deprecate  the 
dangers  and  mischiefs  that  must  ensue,  should  the  laws 
on  which  our  dearest  rights  depend,  be  thus  left  to 
fluctuate  l3n  the  ever  varying  tide  of  circumsiaoces  and 
events,  and  we  trust  that  the  protecting  power  of  this 
high  tribanal,  will  now  fix  this  great  land-mark  of  the 
constitution ;  and  will  place  our  liberties,  as  far  as  the 
imperfection  of  human  things  can  permit,  beyond  the 
reiich  of  pinion,  of  caprice,  and  of  sinister  views. 

February  13. 

Marshall,  Ch.  J.*  delivered  the  opinion  of  the 
court,  as  follows : 

As  preliminary  to  any  investigation  of  the  inerits  of 
this  motion,  this  court  deems  it  proper  to  declare  that 
it  disclaims  all  jurisdiction  not  given  by  the  constitution, 
or  by  the  laws  of  the  United  States. 

Courts  which  originate  in  the  common  law  possess  a 

{Jurisdiction  which  must  be  regulated  bv  their  common , 
aw,  until  some  statute  shall  change  their  established 
principles ;  but  courts  which  are  created  by  written  law, 
and  whose  jurisdiction  is  defined  by  written  law,  cannot 
transcend  that  jurisdiction.  It  is  unnecessary  to  sute 
the  reasoning  on  which  this  opinion  is  founded,  because 
it  has  been  repeatedly  given  by  this  court ;  and  with  the 
decisions  heretofore  rendered  on  this  point,  no  member 
of  the  bench  has,  even  for  an  instant,  been  dissatisfied; 
The  reasoning  from  the  bar,  in  relation  to  it,  may  be 
answered  by  the  single  observation,  that  for  the  mean- 


*  Th%  only  judges  present  when  these  opinions  were  girtn  were, 
MarthaU,  Ch.         —    •  ^'  '    "  '  '    " 


tending. 


J.   WoMhington,  yohtuon  and  Livingstomt  Justices, 
and  Chase,  J.  were  prerented  by  ill  health  from  at- 
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ing  of  the  term  habeas  corpus^  resort  may  unquesticVia* 
bly  be  had  Co  the  common  law ;  but  the-power  to  award 
the  writ  by  any  of  the  courts  of  the  United  States,  ipust 
be  given  by  written  law. 

This  opinion  is  not  to  be  considered  as  abridging  the 
power  ot  courts  over  their  own  officers,  or  to  protect 
themselves,  and  their  members,  from  being  disturbed 
in  the  exercise  of  their  functions.  It  extends  only  to 
the  power  of  taking  cognizance  of  any  question  between 
individuals,  or  between  the  government  and  indivi* 
duals. 

To  enable  the  court  to  decide  on  such  question,  the 
power  to  determine  it  must  he  given  by  written  law. 

Tlie  inquiry  therefore  on  this  motion  will  be,  whether 
by  any  statute,  compatible  with  the  constitution  of  the 
United  States,  the  power  to  award  a  writ  of  habeas 
corpus^  in  such  a  case  as  that  of  Erick  Bollman  and 
Samuel  Swartwout,  has  been  given  to  this  court. 

The  14th  section  of  the  judicial  act  {laws  V.  S.  vol. 
1.  p.  53*)  has  been  considered  as  containing  a  substan* 
tive  grant  of  this  power. 

It  is  in  these  words  :  **  That  all  the  before  mentioned 
courts  of  the  United  States  shall  have  power  to  issue 
writs  of  scire  facias^  habeas  corpus^  and  all  other  writs, 
not  speeially  provided  for  6y  statute,  whkh  may  be 
necessary  for  the  exercise  of  their  respective  jurisdic- 
tions, and  agreeable  to  the  principles  and  usages  of  law: 
And  that  either  of  the  justices  of  the  supreme  court,  as 
well  as  judges  of  the  district  courts,  shall  have  power  to 
grant  writs  of  habeas  corpus^  for  the  purpose  of  an  in* 
quiry  into  the  cause  of  commitment.  Provided^  that 
writs  of  habeas  corpus  shall  in  no  case  extend  to  pri- 
soners in  gaol,  unless  where  they  are  in  custody  under 
or  by  colour  of  the  authority  of  the  United  States, 
or  are  committed  for  trial  befdfe  some  court  of  the 
same,  or  are  necessarv  to  be  brought  into  court  to  tes- 
tify." '  ' 
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The'otilv  doubt  of  which  this  section  can  be  suscep- 
tible is,  whether  the  restrictive  words  of  the  first  'sen- 
tence limit  the  power  to  the  award  of  such  writs  of 
habeas  corpus  as  are  necessary  to  enable  the  courts  of 
the  United  States  to  exercise  their  respective  jurisdic* 
tions  in  some  cause  which  they  are  capable  of  finally 
deciding. 

It  has  been  urged,  that  in  strict  grammatical  con* 
struction,  these  words  refer  to  the  last  antecedent,  which 
is,  ^*  all  other  writs  not  specially  provided  for  by  sta« 
tute.'* 

This  criticism  may  be  correct,  and  is  not  entirely- 
without  its  influence ;  but  the  sound  construction  which 
die  eburt  thinks  it  safer  to  adopt,,  is,  that  the  true  sense 
of  the  words  is  to  be  determined  by  the  nature  of  the 
provision,  and  by  the  context. 

It  may  be  worthy  of  remark,  that  this  act  was  passed 
by  the  first  congress  of  the  United  States,  sitting  under 
a  constitution  which  had  declared  ^^  that  the  privilege  of 
the  writ  of  habeas  corpus  should  not  be  suspended,  uun 
less  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  might  require  it.'' 

Acting  unddr  the  immediate  influence  of  this  injunc* 
tion,  xkizy  must  have  felt,  with  peculiar  force,  the  obli" 
gation  of  providing  efficient  means  by  which  this  great 
constitutional  privilege  should  receive  life  and  activity ; 
for  if-  the  means  be  not  in  existence,  the  privilege  itself 
would  be  lost,  although  no  law*  for  its  suspension  should 
be  enacted.  Under  the  impression  of  this  obligation, 
they  give,  to  all  the  courts,  the  power  of  awat:ding  writs 
of  habeas  corpusn 

It  has  been  truly  said,  that  this  is  a  generic  term,  and 
includes  every  species  of  that  writ.  To  this  it  may  be 
added,  that  when  used  singly-— when  we  say  the  writ 
of  habeas  corpus^  without  addition,  we  most  generally 
mean  that  ^eat  writ  which  is  now  applied  for ;  and  \XK 
that  sense  it  is  used  in  the  constitution* 
Vol.  XV.  If 
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The  section  proceeds  lo  say,  that  ^  either  of  the  j|b- 
tices  of  the  supreme  court,  as  well  as  jud^s  of  the 
district  courts,  shdl  have  power  to  grant  writs  of  ha- 
beas corpus  for  the  purpose  of  a|i  mq^il7  into  the  cause 
of  eommitment.'' 

It  has  been  argued  that  congress  could  never  intend  to 
give  a  power  of  this  kind  to  one  of  the  judges  of  this 
coUrti  which  is  refused  to  all  of  them  when  assembled. 

There  is  certainly  much  force  in  this  argument,  and 
it  receives  additional  strength  from  the  consideration, 
lj[iat  if  the  power  be  denied  to  this  court,  it  is  denied  to 
every  other  court  of  the  United  States  ;  the  right  to 
grant  diis  imppr^nt  vrrit  is  given,  in  this  sentei^e,  to 
every  judge  of  the  circuit,  or  district  court, 'but  can 
neither  be  c^^ercbed  by  the  circuit  nor  district  coosC* 
It  would  be  strange  if  the  judge,  utting  on  the  bench, 
-  should  be  unable  to  hear  a  motion  for  this  writ  where  it 
might  be  openly  made,  and  openly  discussed,  and  might 
^et. Retire  to  bis  chaniber,  and  in  private  receive  and 
decide  upon  the  niotion.  This  is  not  consistent  with 
the  f  ehius  of  our  legislation,  nor  with  the  course  of  our 
jiidicial  proceedings.  It  would  be  much  more  consonant 
"with  both)  that  the  power  of  the  judge  at  his  chambers 
should  be  suspended  during  his  term,  than  that  it  should 
be  exercised  only  in  secret. 

Whatever  motives  might  induce  the  legislature  to  with*' 
bold  frpm  the  ^iiiir^m^  court  the  power  to  award  the 
great  writ  of  hapeas  corpus^  there  could  be  none  which 
would  induce  them  to  withhold  it  from  every  court  in 
the  United  States :  and  as  it  isi  granted  to''a//m  the  same 
sentence  and  by  ihtsame  worJs^  the  sound  construction 
would  seem  to  be,'that  the  first  sentence  vests  this  power 
in  all  the  courts  of  the  United  States ;  but  as  those 
courts  are  not  always  in  session,  the  second  sentence 
vests  it  m  every  justice  or  judge  of  the  United  Sutes. 

The  doubt  which  has  been  raised  on  this  subject  may 
be  further  explained  by  examining  the  character  of  the 
vario\is  writs  of  habeas  qorpus^  and  selecting  those  to 
which  this  general  j;raot  of  power  must  be  restricted,  if 
taken- in  the  limited  sense  ot  being  merely  used  to  enable 
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the  court  td  exercise  its  jurisdiction  in  causes  vthich  \t  im' 
enabled  to  decide  finally. 

Th/s  various  writs  o{  habeas  ctrfus^  as  stated  and  ac* 
curately  defined  by  Judge  Blackstqne,  (3  BL  Com.  129.) 
are,  1st.  The  writ  of  habeas  corpus  ad  resfondendum^ 
^^  when  ^  man  hath  a  cause  o£  action  ap^inst  bne*who  i« 
con^ncd  by  the  process  of  some  inferior  dourt ;  in  order 
10  remove  the  prisoner  and  charge  him  with  this  new 
action  in  the  court  above." 

This  case  may  occur  when  a  p.«rty  having  a  right  to 
sue  ip  this  court,  (as  a  state  at  the  time  of  the  passage  of 
this  act^  or  a  foreign  minister,)  wishes  to  institute  a  suit 
asainst  a  ^i3K>n  who  is  already  confined  1^  the  process 
of  an  inferior  court.  Thb  confinement  may  be  either  by 
the  process  of  a  court  of  the  United  States^  or  of  a  state 
court.  If  it  be  in  a  court  of  the  Unit^  States,  this  writ 
would  be  inapplicabiey  because  perfectly  useless,  and 
consequently  could  not  be  contemplated  by  the  leffista- 
ture.  It  would  not  be  required,  m  such  case,  to  bring 
the  bo^  of  the  defendant  actually  into  court,  as  he 
wodd  already  be  In  the  charge  of  the  person  who,  under 
an  original  writ  from  this  court,'WouldDe  directed  to  take 
bim  into  custody,  ahd  would  already  be  confined  in.  the  ^ 
same  jail  in  whidi  he  would  bexonfined  under  the  pro- 
cess of  this  court,  if  he  should  be  unable  to  give  baiu 

If  the  party  should  be. confined  by  process  from  a  state 
court,  there  are  many  additional  reasons  against  the  use 
of  this  writ  in  such  a  case. 

•  The  state  courts  are  not,  in  any  sense  of  the  word,  in^ 
ferior  courts^  except  in  the  particular  cases  in  which  ip 
appeal  lies  from  their  judgment  to  this  court ;  and  m 
these  cases  the  mode  of  proceediqg  is  partictilarly  pre* 
scribed,  and  is  not  by  habeas  corpus.  They  are  not  in« 
ferier  courts  becatise  they  emanate  from  a  different  au- 
thority, and  are  the  creatures  of  a  distinct  gbvemment. 

dd.  The  writ  of  habeas  corpus  ad  satis/heienAim^ 
^  when  a  prisoner  hath  had  judgment  against  him  in  an 
action,  and  th^  plaintiff  is  desirous  to  bring  him  up  to 
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some  superior  court  to  charge  him  with  process  of  f  m- 


cution. 


This  case  can  never  occur  in  the  courts  of  the  United 
States.  One  court  never  awards  execution  on  the  ju^y- 
ment  of  another*   Our  whole  juridical  system  forbids  it. 

3d*  Jd prosequendum f  testificandum^ deUberandutH^iiQ* 
^^  wliicb  issue  when  it  is  necessary  to  remove  a  prisoner, 
in  order  to  prosecute,  or  bear  testimony,  in  any  court,  or 
to  be  tried  in  the  proper  jurisdiction  wherein  the  fact 
was  committed4'' 

This  writ  might  unquestionably  be  employed  to  bring 
up  9  prisoner  to  bear  testimony  in  a  court,  consistently 
with  the  most  limited  construction  of  the  words  in  the 
act  of  congress  i  but  the  power  to  bring  a  person  up  that 
he  may  be  tried  in  the  proper  jurisdiction  is  understood 
to  be  the  vety  question  now  before  the  court. 

4th,  and  last.  The  common  vititad faciendum  ei  recipi- 
endum^ ^^  which  issues  out  of  any  of  the  courts  of  WesV 
minster-hali,  when  a  person  issued  in  some  inferior  ju- 
risdiction^ and  is  desiro^is  to  remove  the  action  intoShe 
superior  court,  commanding  the  inferior  judges  to  pro-^ 
duce  the  body  of  the  defendant^  together  with  the  day 
and  cause  qf  his  caption  and  detainer,  (whence  the  writ 
is  frequendy  denominated  an  habeas  corpus  cum  causa^ 
to  do  and  receive  whatever  the  king's  court  shall  consider 
in  that  behalf*  This  writ  is  grantable  of  common  rig^t^ 
without  any  motion  in  court,  and  it  instandy  supersedesr 
all  proceedings  in  the  court  below.'' 

.  Can  a  solemn  grant  of  poorer  to  a  court  to  award  A 
writ  be  considered  as  applicable  to  a  case  in  which  that 
writ,  if  issuable  at  all,  issues  by  law  without  the  leave 
of  the  court  ? 

It  would  not  be  difficult  to  demanstmte  that  the  writ 
of  habeas  corpiAS  cum  causa  cannot  be  th*;  particular  writ 
contemplated  by  the  legislature  in  the  section  under  con- 
sideration ;  but  it  will  be  sufficient  to  observe  genendly 
that  the  same  act  prescribes  a  different  mode  for  brining 
into  the  courts  of  the  United  States  suits  brought  m  a 


N 


Digitized  by 


Google 


FEBRUARY.   laoT 


99 


Slate  court  against  a  pc»OD  having  a  right  to  chim  the 
jurisdiction  of  the  courts  of  the  United  States.  He  may, 
on  his  first  appearance,  file  his  petition  and  authenticate 
the  fact,  upon  which  the  cause  is  ipso  facto  removed  into 
the  courte  of  the  United  States* 

The  only  power  then,  which  on  this  limited  construe* 
dpn  would  be  granted  by  the  section  under  considera- 
tion, would  be  that  of  issuing  writs  of  habeoM  corpus  ad 
UstifitxmJum.  The  section  itself  proves  that  this  was 
not  tte  intention  of  the  legislature*  It  concludes' with 
the  foUowihg  proviso^  ^^  I'hat  wriu  of  habeas  corpda 
shall  in  no  case  extend  to  prisoners  in  jail,  unless  where 
thqr  are  in  custody  under  or  by  colour  of  the  ajutbority  of 
the  United  Sutes,  or  are  committed  for  trial  before  some 
.court  of  the  same,  or  are  necessary  to  be  bs:ought  }nto 
court  to  testify.'' 

This  proviso  extends  to  the  whole  section*  It  limits 
.the  powers  previdusly  granted  tp  the  cotirts,  because  it' 
specifies  a  case  in  which  it  is  particiilarly  applicable  to 
the  use  of  the  power  by  courts  :-r-wJiere  the  person  is 
.accessary  to  be  brought  into  court  to  testify*  That  con- 
struction cannot  be  a  fair  one  which  wouldmake  the  le- 
gislature except  from  the  operation  of  a  proviso»  limiting 
the.cxpress  grant  of  a  power,  the  whole  ,potrer  intended 
to  be  granted. 

From  this  review  of  the  extent  of  the  power  of 
awarding  writs  of  habeas  corpus^  if  the  section  be  con- 
strued in  its  restricted  sense ;  from  a  comparison  of  the 
nature  of  the  writ  .which  the  courts  of  the  United 
Slates  would,  on  that  view  o^  the  subject,  be  enabled  to 
issue  ;  from  a  comparison  of  the  power  so  granted  with 
the  other  parts  of  the  section,  it  is  apparent  that  this  lir 
Biiied  sense  of  the  tenn  cannot  be  that  which  was  con- 
temfdated  by  the  legislature. 

But  the  3dd  section  throws  much  light  upon  this  ques* 
tion.  It  conuins  these  words :  *^  And  upon  all  arresU 
in  crimraal  cases,  bail  shall  be  admittc4f  except  where 
the  punishment  may  be  death ;  in  which  cases  it  shall 
not  be  admitted  but  by  the  supreme  or  a  circuit  courts  or 
liy  a  justice  of  the  supreme  court,  or  a  judge  of  a  district 
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court,  irho  thai!  exerdse  dieir  4itcredoii  thereii^  rt« 
gardittg  the  nature  and  circonutahcM  of  the  offewe^  «d4 
of  the  eridencei  and  of  the  usasrea  of  law.** 

The  appropriate  process  of  bringing  un  a  prisoner,  not 
committed  by  the  court  itself,  to  be  bailed,  is  by  the  writ 
now  ^iplied  for.  Of  consequenoe,  a  court  possessing 
the  power  to  bail  prisoners  not  committed  by  itself,  may 
awutl  V  writ  of  habeas  corpus  for  the  exercise  of  that 
power*  The  daose  under  consideration  obviously  pro- 
ceeds on  the  supposition  that  this  power  was  previouslf 
'■iven,  and  is  ei^lanatory  of  the  14lh  section. 

If,  by  the  sound  construction  ol  the  act  <tf  congress, 
the  power  to  award  writs  of  habeas  corpus  in  ordcf  to 
examine  into  the  cause  of  commitment  is  given  to  thift 
court,  it  remains  to  inquire  whether  this  be  a  case  ia 
which  the  writ  ought  to  be  granted. 

The  only  objection  is,  that  the  commitment  has  beea 
^nade  by  a  court  haying  power  to  commit  and  to  baiLv 

Against  this  objection  the  argunient  from  the  bar  has 
b^en  so  coriclosive  that  nothing  can  be  added  to  it. 

If  then  this  were  res  integra^  the  court  would  decide 
in  favour  of  the  motion.  But  the  question  is  considered 
as  long  since  decided.  The  case  of  Hamilton  is  ex- 
pressly in  point  in  all  its  parts ;  and  although  the  qdes- 
tioo  of  jurisdiction  was  not  made  at  the  bar,  the  case  was 
several  days  under  advisenlent,  and  this  question  could 
not  have  escaped  the  attention  of  the  court.  From  that 
decision  the  court  would  not  lightly  depart.  {JJnUed 
States  V.  Hamihon^  3  DaU.  17.) 

If  the  act  of  congress  gives  this  court  the  power  to 
award  a  writ  of  habeas  corpus  in  the  present  case,  it  rs* 
mains  to  inquire  whether  that  act  be  compatible  whh 
the  constitttiion; 

lnx\\t  mandamus  cut  ^{ante^voL  Up.  175.  Marburyr* 
Madison^  it  was  decided  that  this  court  would  not  ewr« 
cise  original  jurisdiction  except  so  far  as  that  jurisdic* 
tion  was  given  by  the  constitution.    But  so  fiiir  as  that 
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case  has  distinguished  between  original  and  apptOate  ju- 
risdiction, that  which  the  court  is  noir  asked  to  exercise 
is  clearly  appellate*  It  is  the  revision  of  a.decisioo  of  an 
inferipr  court,  by  which  a  citisen  has  been  committed 
to  jaiL 

It  has  been  demonstrated  at  the  bai*,  that  the  question 
brought  forward  on  %,  habeas  corpuey  is  always  distinct 
from  that  which  is  involved  in  the  cause  itself    The 

Question  whether  the  individual  shall  be  imprisoned  is 
iwajs  distina  from  the  question  whether  h^.jshall  be 
convicted  or  acquitted  of  the  charge  on  which  he  is  to 
be  tried,  and  therefore  these  questions  are  separatedi  and 
may  be  decided  in  different  courts. 

The  decision  that  the  individual  shall  be  imprisoned 
must  always  precede  the  application  for  a  writ  of  habeas 
corpus^  and  this  writ  must  always  be  for  the  purpose  of 
revismg  that  decision,  and  therefore  appellate  in  its  na- 
ture* 

But  this  point  also  is  decided  in  Hamilton's  case  and 
in  Burfi^d's  case.* 

If  at  any  time  the  public  safety  should  require  the 
suspension  of  the  powers  vested  by  thisiact  in  the  cpurti 
of  the  United  States,  it  is  for  the  legislature  to  say  so. 

That  question  depends  on  political  considerations,  on 
which  the  legislattu-e  is  to  decide.  Until  the  le|^slatiye 
will  be  expressed,  this  court  can  only  see  iu  duqr,  and 
must  obey  the  laws*  . 

The  motion,  therefore,  must  be  granted* 

JoBxsoN).  J.  In  this  case  I  have  the  misfortune  to 
dissent  from  the  majority  of  my  brethren.  As  it  is  a 
case  of  much  interest,  I  feel  it  incumbent  upon  n>e 
to  assign  the  reasons  upon  which  I  adopt  the  opinion, 
that  this  court  has  not  authority  to  issue  the  writ  of  ha* 
teas  corpus  now  moved  for.  The  prisoners  are  in 
confinement  under  a  conunitment  ordered  by  the  supc* 

f  At  February  term,  1806,  in  thb  coiut. 
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rior  court  of  the  district  of  Colambui,  upon  a  charge  of 
high  treasoiu  This  ihotion  has  for  its  object  their  dis* 
charge  or  admission  to  bail,  under  nn  order  of  this  courts 
as  circumsuhces  upon  investigation,  shall  appear  to  re^ 
quire.  The  attorney  general  having  submitted  the  case 
without  opposition,  I  will|^briefly  notice  such  objections 
0s  occur  to  my  mind  against  the  arguments  urged  by  the 
counsel  for  the  prisoners. 

Two  questions  \frere  presented  to  the  consideration  of 
the  court* 

1st.  Does  this,  court  possess  the  power  generally  of 
issuing  the  writ  of  habeas  corpus  ? 

2d.  Does  it  retain  that  power  in  this  case  afkr  the 
commitment  by  the  district  court  of  Columbia  I 

In  support  of  the  aflSi^roati  ve  of  the  first  of  these  ques* 
tions,  two  grounds  were  assumed. 

ist.  That  the  power  to  issue  this  writ  was  necessarily 
incident  to  this  court^  as  the  supreme .  tribunal  of  the 
union. 

2dly.  That  it  is  given  by  statute,  and  the  right  to  it 
has  been  recognized  by  precedent. 

On  the  first  of  these  questions  it  is  not  necessary  to 
ponder  long;  this  court  has  uniformly  maintained  thaf 
it  possesses  no  other  jurisdiction  or  power  than  what  is 
given  it  by  the  constitution  and  laws  of  the  United  States, 
or  is  necessarily  incident  to  the  exercise  pf  those  ex- 
pressly given. 

Our  decision  must  then  rest  wholly  on  the  due  con- 
struction of  the  constitution  and  laws  of  the  union,  and 
the  effect  of  precedent,  a  subject  which  certainly  presents 
much  scope  for  close  legal  inquiry,  but  very  little  for  die 
play  of  a  chastened  imagination.  * 

The  first  section  of  the  third  article  of  the  constitu*» 
tion  vests  the  judicial  power  of  the  United  States  in  one 
supreme  court,  and  in  such  inferior  courts  as  the  coa<> 
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grets  mftjr  from  time  to  time  establish.    The  second  ^  t aktii 

section  declares  the  extent  of  that  power,  and  distin*  ^^vd^' 

pushes  its  jorisdiction  into  original  and  appellate.  Swart- 


The  originakjuri^ctton  of  this  court  is  restricted  to 
1  affecting  ambassadors  or  other  public  ministersi 
and  consuls,  and  those  in  which  a  state  shall  be  a  party* 
In  all  other  cases  within  the  judicial  powers  of  the 
miion,  it  can  exercise  only  an  appellate  jurisdiction. 
The  former  it  possesses  independently  of  the  will  of  any 
other  constituent  branch  of  the  general  government* 
Without  a  violation  of  the  constitution,  that  division  of 
our  iurisdiction  can  neither  be  restricted  or  extended. 
In  the  latter  its  powers  are  subjected  to  the  will  of  the 
legislature  of  the  union,  and  it  can  exercise  appellate 
jurisdiction  in  no  case,  unless  expressly  authorised  to  do 
so  by  the  laws  t>f  congress*  If  I  understand  the  cas^'of 
Marbury  v.  MatRaon^  it  maintains  this  doctrine  in  its 
foil  extent*  I  cannot  see  how  it  could  ev^r  have  becii 
controverted* 

It  is  incumbent,  then,  I  presume,  on  the  counsel,  in 
order  to  maintain  their  motion,  to  prove  that  the  issuing 
of  this  writ  is  an  act  within  the  power  of  this  court  in  its 
original  jurisdiction,  or  that,  in  its  appellate  capaciqr, 
the  power  is  expressly  given  by  the  laws  of  congress. 

This  it  is  attempted  to  do,  by  the  fourteenth  and 
thirty-third  sections  of  the  judiciary  act,  and  the  cases 
ot  ffamiiton  ^nd  Burfcrd^  which  occurred  in  this  coiut, 
Ac  formet  in  1795,  the  latter  in  1806. 

How  far  their  position  is  supported  by  that  act  and 
those  cases,  will  now  be  the  subject  of  my  inquiry. 

With  a  very  unnecessary  display  of  energy  and  pathos, 
this  court  has  been  imperatively  called  upon  to  extend 
to  the  prisoners  the  benefit  of  precedent.  I  am  far,  very 
far,  from  denying  the  general  authority  of  adjudications. 
Uniformity  in  decisions  is  often  as  important  as  their 
i^tract  justice.  But  I  deny  that  a  court  is  precluded 
ffom  the  right  or  exempted  from  the  necessity  of  ex* 
amining  into  the  correctness  or  consistency  of  its  own 
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decisions,  or  those  of  9117  other  tnbuhal.  If  I  need  pre* 
cedent  to  support  ine  in  diis  doctrine^  I  will  cite  the  ez- 
jiraple  of  this  court,  which,. in  the  case  of  ikhe  UmUd 
States  V.  ^i9or^,  February,  1805,  acknowledged  that  in 
the  case  of  the  United  States  v.  Sime^  February,  1803,  it 
bad  exercised  a  jurisdiction  it  did  not  possets.  Strange 
indeed  would  be  the  doctrine,  that  an  inadvertency  once 
committed  by  a  court  shall  ever  after  impose  on  it  the 
necessity  of  persisting  in  its  error.  A  case  that  cannot 
be  tested  by  principle  is  not  latv^  and  in  a  thoqsand  in- 
stances have  such  cues  been  declared  so  by  courts  of 
justice* 

The  claim  of  the  prisoners,  as  founded  on  precedent, 
stands  thus.  The  case  of  Hamilton  was  strikingly  stmi- 
.  lar  to  the  present.  The  prisoner  had  been  committed 
by  order  of  the  district  judge  on  a  charge  of  high  treason. 
A  writ  of  haieas  corpus  was  issued  by  the  supreme 
court,  and  the  prisoner  bailed  by  their  order.  .  The  case 
of  Burford  was  also  stricdy  parallel  to  the  present ;  bat 
the  writ  in  the  latter  case  having  been  issued  expresslv 
on  the  atithority  of  the  former,  it  is  presumed  that  it 

gives  no  additional  force  to  the  claim  of  the  prisoners, 
ut  must  rest  on  the  strength  of  the  case  upon  which  the 
court  acted. 

It  appears  to  my  mind  that  the  case  of  Hamilton  bears 
upon  the  face  of  it  evidence  of  its  being  entitled  to  litde 
consideration,  and  that  the  authority  of  it  was  annihilated 
by  the  very  able  decision  in  Jkhrkury  y.  MaAson.  In 
this  case  it  was  decided  that  congress  could  not  vest  in 
the  supreme  court  any  original  powers  beyond  those  to 
tirhich  ^Is  court  is  restricted  by  the  constitntion.  That 
anactof  congress  vesting  in  this  court  the  powerlo issue 
a  writ  of  mandamus  in  a  case  not  within  their  original 
jurisdiction,  knd  in  which  they  were  not  caBed  upon  to 
exercise  an  appellate  jurisdiction,  was  uncoostitutioiial 
and  void.  In  the  case  of  Hamilton. the  court  does  not 
assign  the  reasons  on  which  it  founds  its  decisions,  bot 
h  is  fair  to  presume  that  they  adopted  the  idea  which 
appears  to  have  been  admitted  by  the  district  attorney  in 
his  argument,  to  wit,  that  this  court  possessed  a  con* 
eormat  power  with  the  district  court  in  admitting  to  bmL 
Nonnr  a  concurrent  power  in  such  a  case  must  te  an  «isi- 
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gmi  |X>wer,  and  the  principle  in  Maibury  v«  Madison 
applies  as  much  to  we  issuing  of  a  habeas  corffiu\n  a 
case  of  treason,  as  to  the  issuing  of  a  numdimus  in  a  case 
not  more  remote  from  the  original  jurisdiction  of  this 
court.  Having  thus  disembarrassed  the  question  from 
the  effect  9f  precedent,  I  proceed  to  consider  the  con- 
struction of  the  two  sections  of  the  judiciary  act  above 
referred  to* 

It  te  '-necessary  to  premise  that  the  case  of  treason  is 
coe  in  which  this  court  possesses  neither  original  nor  ap- 
pellate jurisdiction.  The  14ih  section  of  the  judiciary 
act,  so  far  as  it  has  relation  to  this  case,  is  in  these 
words: — '^  All  the  beforementioned  courts  (of  which 
this  is  one)  of  the  United  States  shall  have  power  to  is- 
sue writs  of  scire  facias^  habeas  corpus^  and  all  other 
writs  not  specially  provided  for  by  statute,  which  may 
be  necessary  for  the  exercise  of  their  respective  jurisdic- 
tions, and  agreeable  to  the  principles  andusagt^sof  law.'* 
I  do  not  think  it  materia}  to  the  opinion  I  entertain  what 
construction  is  given  to  this  sentence.  If  the  pow)i;r,  to 
issue  the  writs  of  scire  facias  and  habeas  corfiits  be  not 
restricted  to  the  cases  within  the  originator  appellate  ju- 
risdiction of  this  court,  the  case  of  Marbury  and  Madi- 
son rejects  the  c!ause  as  unavailing ;  and  if  it  relate  oiily 
to  cases  within  their  jurisdiction,  it  does  not  extend  to 
'the  case  which  is  now  moved  for.  But  it  b  impossible 
to  give  a  sensible  construction  to  that  clause  without 
taking  the  whole  together ;  it  consists  of  but.  one  sen- 
tence, intimately  connected  throughout,  and  has  for  its 
object  the  creation  of  those  powers  which  probably  woidd 
have  vested  in  the  respective  courts  without  stacutory 
provision,  as  incident  to  the  exercise  of  their  jurisdic- 
tion. To  give  to  this  clause  the  construcpon  contended 
for  by  counsel,  would  be  to  suppose  that  the  legislature 
would  .commit  the  absurd  act  of  granting  the  power  of 
issuing  the  writs  ot'scire  facias  and  habtas  corpus^  with- 
out an  object  or  end  to  be  answered  by  them.  I'his  idea 
is  not  a  little  supported  by  the  next  succeeding  clause,  in 
which  a  power  is  vested  in  the  individual  judges  to  issue 
the  writ  of  habeas  corpus^  expressly  for  the  purpose  of 
inquiring  into  the  cause  of  commitment.  That  part  of 
die  thirty-third  jsection  of  the  judiciary  act  which  re- 
latealodiis subject  is  in  the  ipUowing  words:— ^^^- And 
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upon  ftU  arrests  in  criminal  cases,  bail  shall  be  admktedi 
except  where  the  punishment  is  death,  in  which  cases  k 
sbaU  not  be  admitted  but,  by  the  supreme  or  a  circmt 
court,  or  by  a  justice  of  the  supreme  court,  or  a  judge 
of  a  district  court,  who  shall  exercise  their  discretioB 
therein,  regarding  the -nature  and  circumstances  of  tha 
offjpnce,  and  of  the  evidence,  and  usage  of  law." 

On  considering  this  act  it  cannot  be  denied  that  if  it 
vests  any  power  at  all,  it  is  an  original  power*  ^  It  Is 
the  essential  criterion  of  appellate  jurisdiction,  thttt  it 
revises  and  corrects  the  proceedings  in  a  cause  already 
instituted."  I  quote  the  words  of  the  court  in  the  case  ot 
Marburtf  v.  Madison. 

And  bd  far  is  this  clause  from  giving  a  power  to  reviso 
and  correct,  that  it  actually  vesu  in  the  district  judge  the 
same  latitude  pf  discretion  by  the  same  words  that  it 
communicates  to  this  court.  And  without  derogating 
from  a  respectability  which  I  must  feel  as  deep  an  in* 
terest  in  maintaining  as  any  member  of  this  court,!  must 
believe  that  the  district  court,  or  any  individual  district 
judge,  possesses  the  same  power  to  revise  our  decision) 
that  we  do  to  revise  theirs  \  nay,  tnore,  for  the  powers 
wit^  which  they  may  be  vested,  are  hot*  so  particularly 
limited  and  divided  by  the  constitution  as  ours  are. 
Should  we  perform  an  act  which  according  to  our  own 
principle  we  cannot  be  vested  with  power  to  perform, 
what  obligation  would  any  othei*  court  or  judge  be  under 
to  .respect  that  act  \  There  is  one  mode  of  construing 
this*  cbuse,  which  appears  to  me  to  remove  all  ambiguity, 
and  to  render  every  part  of  it  sensible  and  operative* 
By  the  consent  of  his  sovereign,  a  foreign  minister  may 
be  subjected  to  the  laws  of  the  state  near  which  he  re« 
sides.  This  court  may  then  be  called  upon  to  exercise 
an  original  criminal  jurisdiction.  If  the  power  of  this 
court  to  bail  be  confined  to  that  one  case,  reddendo  singula 
tfingulia^  if  the  poweT  of  the  several  courts  and  indi- 
vidual judges  be  referred  to  their  respective  jurisdie« 
tions,  aU  cl^hing  and  interference  of  power  ceases,  and 
sufficient  means  of  redress  are  still  held  out  to  the  citi* 
zen,  if  deprived  of  his  liberty ;  and  this  surely  must 
have  been  the  intention  of  the  legislature.  It  never  could 
have  been  contemplated  that  the  mandates  of  thb  court 
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•hould  be  borne  to  the  extremities  of  the  sUftes,  to  con- 
vene before  them  every  prisoner  who  may  be  committed 
WRler  the  authority  0t  the  general  government*  Let  it 
be  remembered  that  I  am  not  disputing  the  power  of  the 
individual  judges  who  compose  this  court  to  issue  the 
writ  of  hakas  corpus*  Thb  application  is  not  made  to 
OS  as  At  chambers,  but  to  us  as  holding  the  supreme 
court  of  the  United  State!  'af  creature  of  the  constitu- 
tion, and  possessing  no  greater  capacity  to  receive  ju« 
risdiction  or  power  than  the  constitution  gives  it.  We 
may  in  our  individual  capacities,  or  in  our  circuit  courts, 
be  susceptible  of  powers  merely  ministerial,  and  not  in- 
consistent with  our  judicial  characters, /or  on  that  point 
the  constitution  has  left  much  to  construction ;  and  on 
such  an  application  the  only  doubt  that  could  be  enter- 
tained wotdd  be,  wheth^  we  can  exercise  any  power  be- 
yond the  limits  of  pur  respective  circuits.  On  this  ques- 
tion I  will  not  now  give  an  opinion*  One  more,  obser- 
vation, and  I  dismiss  «the  subject. 

In*  the  case  of  Burford  I  was  one  of  the  members  who 
constituted  the  court.  I  owe  it  to  my  own  consistency 
to  declare  that  the  court  were  then  apprised  of  my  ob- 
jections to  the  issuing'  of  the  writ  of  Aafytas  corfui.  I 
did  not  then  comment  at  large  on  the  reasons  wnich  in- 
fluenced my  opinion,  and  the  cause  was  this :  The  gen* 
tkman  who  argued  that  cause  confined  himself  strictly 
to  those  considerations  which  ought  alone  to  influence 
the  decisions  of  this  cdurt.  No  popular  observations  on 
the  necessity  of  protecting  the  citizen  from  executive^ 
oppression,  no  animated  address  calculated  to  enlbt  the*^ 
passions  or  prejudices  of  an  audience  in  defence  of  his 
motion,  imposed  on  me  the  necessity  of  vindicating  my 
opinion.  I  submitted  in  silent  deference  to  the  decision 
of  my  brethren. 

In  this  <£Bse  I  feel  mjrself  much  relieved  from  the  pain- 
ful sensation^ resulting  from  the  necessity  of  dissenting 
froni  the  majority  of  the  court,  in  being  supported  by- 
the  opinion  of  one  of  my  brethren,  who  is  prevented  by 
indisposition  from  attending. 
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i'he  marshal  of  the  dittria  of  Columbiat  having .  |«n 
turned,  upon  the  habeoM  corfm^  that  he  deiaiocd  dM' 
phaotters  by  virtue  of  the  before  reoitedon^r  of  the  ciih 
cuit  court  of  that  district, 

€•  Lee^  now  movbd  that  thejr  should  be  dischitfged  i 
or  at  least  admitted  to  bail ;  and  contended, 

t.  That  from  the  record  of  the  circuit  court,  and  up* 
on  die  face  of  the  proceedings  the. imprisonment  waj 
illegid  and  oppressive  ;  and 

S.  That  if  the  commitment  was  not  illegal  upon  its 
fiice,  yet  as  the  order  of  the  court  refers  to  the  tcstimo- 
py  on  which  it  was  founded,  it  will  appear  to  be  illegal 
upon  the  whole  proceedings. 

The*  commitment  is  not  for  trial  at  any  particular 
time^  before  any  particular  courts  nor  in  any.  particular 
place. 

ny  the  3d  article  of  theconstiiuHonofthc  United  Siatci^ 
the  trial  of  crimes  shall  be  in  the  state  where  they  shall 
have  been  committed ;  but  when  not  committed  in  any 
state,  the  trial  shall  be  at  such  place  or  places  as  cjui- 
gress  may  by  law  have  directed.  So  by  the29M  section 
of  the  judiciary  act  of  1789,  voL  \.p.  67*  in  all  cases 
punishable  with  death,  the  trial  shall  be  had'in  thecotin- 
ty  where  the  ofience  was  committed,  or  where  that  can« 
not  be  done  without  great  inconvenience,  twelve  petit 
jurors  at  least  shall  be  summoned  from  thence  i  and  by 
the  33d  section  of  the  same  hct^  p.  73.  offenders  are  to 
be  arrested  and.  imprisoned  or  bailed  for  trial  before 
such  court  of  the  United  States^  as  by  that  ad  has  cogni' 
zaneeof  the  offence;  and  copies  of* the  process  shaU  be 
returned  as  speedily  as  may  be  into  the  clerk's  office  of 
^uch  court,  toother  with  die  recogtfisances  of 'the  wit^ 
nesses  fer  their  appearance  to  testify  in  ilie  case,  and  if 
the  commitment  be  in  a  district  othor^thanthat  in  which 
the  offence  is  to  be  tried,  it  shall  be  the  duty  of  the  judge 
of  the  district  where  the  delinquent  is  imprisoned  to  is-  * 
sue  a  Warrant  for  the  rem6val  of  the.  offender  to  theirs- 
trict  in  which  the  trial  is  to  be  had. 
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These  are  provisions  for  a  speedy  apd  ^ajr  trial,  in 
obedience  to  the  constittttion ;  for  it  has  always  been 
considered  as  necessary  to  a  fair  trial  that  it  should  be 
•where  the  witnesses  may  easily  attend^  and  where  the 
pargr  is  known.  The  6th  amendment  to  the  constitu- 
tion provides  that  the  accused  *^  shall  enjoy  the  right  to 
'^  a  specify  and  pubUc  trial  by  an  impartial  jury  of  the 
^  state  and  districty  wherein  the  crime  shall  have  been 
*^  committed,  which  district  shall  hav,e  been  previously 
^  ascertained  by  law/'  &c. 

By  the  act  for  the  punishment  of  certain  crimes,  sec* 
ihn\B*  voL  1.  p.  103.  iit  is  enacted  that  **  the  trial  of 
^  crimes  committed^  *^  in  any  place  out  of  the  jurisdic- 
*^*tion  of  any  particular  state  shall- be  in  the  district  where 
**  the,  offender  is  apprehended,  or  into  which  he  may 
'*  first  be  brouglit." 

By  the  EngUsh  AoArass  corpus  act,  whose  provisions 
are  considered  as  extending  to  cases  even  out  of  \he  ar% 
die  prisoner  mi^  petition  the  court  for  trial  at  the  first 
term,  and  if  not  then  tried  he  is  entided  to  bail  of  course. 
If  the  commitment  is  in  a  district  in  which  he  cannot  be 
tried,  he  will  not  be  entitled  to  this  privilege,  for  he  is 
atiC  to  be  removed  to  the  place  of  trial*  Hence  it  ia 
necessary  that  the  commitment  should  state  the  court 
before  whom  the  trial  is  to  be  had.  It  is  also  necessary 
in  order  that  the  district  judge  may  know  where  to  send 
hinu  No  person  i^^  the;district  judge  has  authority  to 
atnd  him  to.  the  place  of  trial,  and  if  the  commitment  be 
not  made  by  the  district  judge,  it  is  impossible  that  he 
should  judicially  know  where  to  send  him,  unless  the 
place  of  trial  be  pientioned  in  the  warrant  of  commit- 
ment. 

It  is  also  necessary  that  the  accused  may  know  where 
to  collect  his  witnesses  together. 

The  order  of  commitment  ought  also  to  have  stated 
ou>re'  particularly  the  overt  act  of  treason.  It  is  too 
vague  and  uncertain. 

3.  The  testimony  before  the  circuit  court  did  notsbow 
proMte  came. 
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By  the4di»&endaiientto  the  ooostttotum  it »  dedn* 
red  ^  that  the  ligbt  ^  .the  people  to  be  «ecure  in  cheir 

persona,  houses,  {Mipers  and  effects,  against  imreason- 
^  able  searches  and  seitures,  shall  not  be  violated ;  AfwT 

no  roar  rants  shall  tssue^  iui  upon  probablb  cMsat 
^  supported  by  oath  or  ajfirmation/* 

All  the  facts  necessary  to  C9nstitute  this  probable  cause 
must  appear  upon  oath  or  affirmation*  It  is  not  ncces* 
sary  indeed  that  there  should  be  positive  proof  of  eveiy 
fact  constituting  the  offence  ;  but  nothing  can  be  taken 
into  the  estimate,  when  forming  an  opinion  of  the  pro* 
bability  that  the  fact  was  committed  by  the  person  cnar« 
ged,  but  facu  supported  by  oath  or  affirmation* 

No  belief  ot  a  fbct  tenomg  to  show  probable  cause, 
no  hearsay^  no  opinion  of  any  person  haweter  high  in 
office^  respecting  the  guilt  of  the  person  accused,  can  be 
received  in  evidence  on  this  examinatioiu 

The  question  then-  is  whether  these  affidavits  exhibit 
legal  proof  of  probable  cause* 

^  If  the  testimony  be  vague  or  ambiguous  as  to  theper- 
son,  or  as  to  the  offence,  the  court  will  apply  the  maxiia 
of  law,  that  every  person  is  to  be  adjudged  innocent  ua« 
less  proved  to  be  guilty* 

'l^he  facts  stated  in  general  Wilkinson^  two  affidavits 
of  the  14th  and  86th  of  December,  consist  of  the  letters 
of  coL  Burr,  the  declarations  of  Swartwout,  and  the  be* 
lief  of  general  Wilkinson.  Neither  the  letters  of  col* 
Burr,  nor  the  declarations  of  Swartwout,  contain  any 
ground  for  probable  cause  to  believe  that  the  prisoners, 
or  either  of  them  is  guilty  of  treason  ;  and  general  Wil- 
kinson's belief,  as  he  himself  states,  is  founded  upon 
those  facts. 

Jfr»  Lte^  went  into  a  minute  examination*  of  those 
affidaviu,  to  satisfy  the  court  that  the  facts  suted  in 
them  could  at  most  prove  an  intent  to  set  on  foot  an  ex- 
pedition against  Mexico,  in  case  of  a  war  between  this 
country  and  Spain.  He  contended  that  if  the  object  was 
such  an  expedition  at  all  events^  and  if  they  had  intend* 
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td  to  foree  their  way  through  the  United  States,  for  the 
purpose  of  attacking  Mexico,  and  even  if  they  had  done 
■o;  they  would  not  have-  been  guilty  of  treason,  but 
merely  of  lawless  violence.  Even  if  they  had  plunder- 
ed the  bank  at  New-Orleans,  or  any  private  property, 
or  had  seized  arms  and  vessels,  the  property  of  indivi- 
duals, it  would  have  been  robbery,  but  not  treason. 

Hot  the  circumstance  that  no  place  of  trial  can  be 
designated,  is  a  sufficient  reason  for  admitting  them  to 
baiL  They  certainly  cannot  be  tried  here,  for  it  is  not 
contended  that  they  have  here  committed  any  offence  ; 
and  this  is  not  the  district  in  which  they  were  first  ap!- 
prehended  or  brought*.  They  were  seized  by  orders  of 
a  military  officer  2,000  miles  m>m  this  place,  without  any 
process  of  law  or  legal  authority,  ami  seat  here  to  be 
disposed  of  by  the  Executive.  They  have  been  com* 
mitted  for  triai,  not  before  any  court,  or  in  any  particu- 
lar district,  and  their  imprisonment  will  be  perpetual, 
unless  government  can  find  out  when  and  where  the  of- 
fence was  committed,  and  devise  some  means  of  trans- 
mitting them  to  the  place  of  trial. 

Mr.  Lee  attempted  to  discredit  the  affidavits  of  Gene- 
ral Wilkinson  by  the  circumstance  that  they  were  made, 
as  he  contended,  to  vindicate  and  justify  the  illegal 
seizure  and  transportation  of  the  prisoners.  He  con* 
tended  also  tdat  those  affidavits  ought  to  be  totally  dis- 
carded, because  the  oath  upon  which  a  watrant  of  ar- 
rest or  commitment  is  to  be  grounded,  must  be  made  be- 
fore the  magistrate*  wlio  is  about  to  issue  the  warrant* 
He  must  be  satisfied  of  the  probable  cause.  The  laws 
were  open  in  New^Orleans.  General  Wilkinson  might 
have  gone  before  a  justice  of  peace  there  and  .made  his 
oath,  and  obtained  a  warrant  to'  arrest  the  prisoners* 
There  was  no  necessity  to  procejed  in  this  iUegal  jmd 
unprecedented  manner* 

F»  S.  Kei/y  on  the  same  side. 

Unless  this  court  can  look  behind  the  order  forcom- 
mitment,  and  examine  the  grounds  upon  which  it  was 
made,  the  writ  of  habeas  corpus  will  be  wholly  useless ; 
for  every  court  or  magistrate  who  commits  a  person  to 
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^sod;  will  ukt  c«re  to  cover  himself  under  tfae  strict 
forms  of  law. 

The  constitution  declares  that  treason  against  the 
United  Sutes  sh«)l  consist  only  in  kv3ring  war-a|punst 
them^  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort.  *  '         ^* 

An  adherence  to  rebeb,  -is  not  an  adherence  to  an  en- 
emy within  the  meuiing  of  the  constitution.  Hence  if 
Ae  prisoners  are  guilty,  it  must  be  of  levying  war  against 
the  United  States. 

In  Enghmd  the  books  speak  of  two  kinds  of  levying 
of  war  i-'^rect  tLndconstructive'^Ea8t''i  Cn  law^  670 
But  there  i»only  one  kind  in  this  country ;  and  ought  net 
to  be  in  England. 

By  using  the  word  ^^onAy"  Ae  -constitution  meant 
to  uke  away  all  pretence  of  constructive  treason.  Every 
man  is  to  answer  for  his  own  acts  only.  If  100  men 
conspire,  and  only  50  actually  levy  war, « the  latter  oiilj 

are  gailty  as  principals. 

And  what  reason  can  be  given  why  there  should  not 
be  the  same  distinction  between  printipai  and  accessMjr 
in  treason,  as  in  other  crimes.  In  a  repidilici^  govern* 
meat,  whose  basis  is  the  affection  of  the4>eople,  it  is  un- 
necessary' to  guard  against  offences  of  this  kind  with 
the  same  vigilance  as  in  a  monardpry  or  a  djespotism 
whpse  foundation  is  fear.  {^Tuchei^M  BL  Apfietidhs^  p* 
39.)  But  if  this  construction  of  the  constitution  be  not 
coirect,  and  if  the  English  authorities  are  to  be  consi* 
dered  in  full  force,  it  most  be  shewn, 

1st.  That  war  has  been  levied — and 

2d.  That  the  prisoners  are  confederates  in  that  war. 

The  affidavits  (if  General  Wilkinson  are  not  authenti- 
cated so  as  to  make  them  evidence.  It  does  not  appear . 
chat  an  oath  was  administered  to  him.    The  act  to  pre- 
scribe the  mode  of  authenticating  public  acts,  records 
and  judicial  proceedings,  &c«  is  extended  to  the  territo** 
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ly  6t  Oilettit  b^  the  «ct  etccdng^  Aat  territdvy*  (f^L  f. 
p.  tl7*).  And  ev^n  if  this  be  not  stricthr «  judicial  {kto* 
ceeding,  yti  it  is  within  the  meaning  ot  that  aict* 

The.eeitificaie  of  the  secretary  of  state*  only  shows 
Hiat  it  appears  by  ttt  official  returns  io  his  office,  diat  J« 
Carrick  and  George  Pollock  had  been-  appointed  justi- 
ces of  the  peace  for  the  county  of  Orleans ;  but  not  tluit 
they  had  taken  the  oaths  necessary  to  qualify  them  to 
act. 

But  if  these  affidavits  are  examinable,  they  do  not 
jthow  any  act  of  treascnu  They  prove  no  assemUage  of 
men,  no  military  array.  There  is  not  a  tittle  of  evidence 
that  any  two  men  have  been  seen  together  with  treason* 
able  intent,  whether  armed  or  not.  The  supposed  let- 
ter  from  CoL  Burr,  speaks  indeed  of  choice  afiriU^  but 
ht  does  ngt  teU  us  they  are  invisibk  ipiriU. 

The  tfidavits  of  Mdide  and  Wilson  relate  only  to  m- 
MouM  derived  from  General  Wilkinson,  whose  business 
It  was,  if  he  could  get  such  rumours  thereby  no  other 
to  create  them  himself. 


The  territory  of  Orleans,  if  it  was  to  be  revolutioni- 
zed, might  be  revolutionised  withot  levying  war  against 
the  United  States. 

llierfe  i«  no  evidence  that  the  prisoners  knew  that  doL 
Bun'  had  any  treasonable  prbjecu  in  view.  Even  if  he 
had  sloch  vtews^  he  might  have  held  out  to  them,  *  as  he 
did  to  odiers,  only  the  Spanish  expedition. 

Again,  the  bench-wabant  issued  in  this  case  for  the 
arrest  of  the  prisoners  was  illegaL  '  The  court  has  no 
authority  to  issue  a  bench-warrant,  bat  upon  a  preseilt- 
ment  by  a  grand  jury,  or  for  an  offence  committed  in 


*  The  lecretary  of  state  of  the  Uiuted  Statei  bad  certified  under  the 
isalof  hit  ofilee,  that  George  l*ollock  and  JaoMS  Carrickt  were  ap- 
pointed justicea  of*  the  peace  for  the  county  of  Orieana,  in  the  teni- 
ary  of  Cjrleanat  in  the  year  1805»  as  appears  hy  the  oiRcial  returns 


of  the  secretary  of  the  said  territory, 
thia  department'' 
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the  presence  of  the  court.  It  is  not  m  power  inherent  in 
the  court,  nor  given  by  any  biw.  The  act  of  congress 
only  gives  to  a  judge  out  of  court,  or  to  a  iiistiee  of  peaee, 
the  power  of  arresting  offenders.  And  it  is  a  power  in* 
consistent  with  a  fair  trial,  because  the  court  would 
thereby  have  prejudged  the  case,  and  decided  upon  the 
guilt  of  the  prisoner.  No  such  praccicc  is  ktiown  in 
Maryland,  under  whose  laws  the  court  below  was  act- 
ing. 

February  17. 

yones^  attorney  for  the  district  of  Columbia,  meiv- 
tioned  to  the  court,  that  Htorty  being  better  prepared  up- 
on points  of  practice,  would  make  some  observations  m 
support  of  the  form  of  the  commitment* 

Marshall,  Ch«  J.  I  understand  the  clear  opinioft 
of  the  court  to  be,  (if  I  mistake  it  my  brethren  will  cor-» 
rect  me,)  that  it  is  unimportant  whether  the  commitment 
be  regular  in  point  of  form  or  not ;  for  this  court, 
having  gone  into  an  examination  of  the  evidence  upon 
which  the  commitment  was  grounded,  will  proceed  to 
do  that  which  the  court  below  ought  to  have  done* 

Rodney^  Attorney  General. 

The  affidavit  of  General  Wilkinson  is  sufficiently  au- 
thenticated. The' justices  of  peace  in  the  territory  of 
Orleans  are  officers  of  the  United  ^tates-«*-they  are  ap- 
pointed, by  the  governor  of  the  territory,  who  isappoim- 
ed  by  the  President  of  the  United  States  ;  and  the  se* 
cretary  of  the  territory  is  bound  by  law  to  transmit  copies 
of  all  the  executive  proceedings  of  the  governor  of  the 
territory  every  Ax  months  to  the  President  of  the  United 
States.  {Laws  U.  S.  vol.  7.  p.  112,  113.)^  All  the  offi- 
cers of  the  United  States  are  bound  to  take  notice  of 
each  other. 

The  act  of.  congress  respecting  authentication  of  re- 
cords', &c.-  is  cumulative  only.  It  does  not  repeal  any 
former  law. 

There  is  some  weight  in  the  objection  that  the  oath 
ought  to  be  made  beJbre  the  magistrate  who  issues  the 
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wirirmt.  BiitOM  magiatrate  is  as  con^peCcntas  ano- 
ther to  administer  the  oath^  The  constitution  is  silent 
)0n  tbe  subject ;  and  if  it  be  taken  before  a  person  com- 
petent to  administer  it,  it  satisfies  the  provisi9n  of  the 
.constitution.  How  else  could  a  criminal  be  airested  in 
one- part  of  the  United  States,  when  the  wimess  lived  i|& 
another? 

>*It  is  true  thai  none  of  the  evidence  now  offered  would 
be  competent  on  the  trial ;  nor  even  if  it  appeared  .in  a 
proper  shape,  would  it  be  sufficient  to  convict  the  pri« 
aoners.  But  the  question  is  whether,  iu;  this  incipient 
stage  of  the  prosecution,  it  is  not  sufficienttto  show  pro- 
baUe  cause. 

.  The  etpedition  against  Mexico  would  not :be  treason,^ 
unless  it  was  to  be  accomplished  by  means  which  in 
themselves  would  amount  to  treason.  But  if  the  con- 
^Stituted  authorities  of  the  United  States  should,  be  sup- 
pressed bu(;  for.  one  hour,  and  the  territory  of  Orkans. 
revdutionixed  but  for  a  moment,  it  would  be  treason. 

<!What  would  be,  treason  by  adhering  to  an  enemy,  if 
done  towards  a  rebel  will  be  a  levying  of  war.  (3  Wtbon*4 
lectures^  105.  4  BL  Com.  92.) 

In  tneason  alL^ar^  principals.  There  are  no  accesso- 
ries. It  has  been  argued^  (and  the  respectable  authori- 
Ijr  of  Judge  TuQker\%  cited,)  that  none  are  principals-but 
those  present  at  the  tre^isonable  act.  The  argui^nt  ma}^. 
have  some,  weight,'  but  it  is  a  poipt  at  least  doubtfol^ 
.  jmd  therefore  ouf^t  tO;be  left  to  be  decided/on  the  triaL 

,j|t  is  true  that  we  cannot  at  present  say^xactly  wlicn 
mid.  .where  the  pyert  act  of  levying  war  was  committed, 
but  from  the  affidavits  we  thitk  it  fair  t6  infer  that  an 
army  has  been  .actually  levied  and  array^  The  decla- 
ration of  one  of  the  prisoners  was,  that  CoL  Burr  **  was 
levying'  an  armed  body  of  7,000  men."  How  the  fact 
has  turned  out  tobe  since,  we  do  not  know ;  and  it  is  also 
true  that'We  do  not  know  that  any  men  have  been  se^n 
collected  in  military  array.  But  Dr.  Bollinan  informed 
General  Wilkinson  that  he  had  seen  a  letter  from  Col. 
Burr,  10  .which  he  says  that  he  should  be  at  Natchez 
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with  SjOOD  wen  on  the  20th  of  DeceHiber^  and  flMhe 
would  be  foik>td  by  4,000  more,  und  that  he  eouU  haife 
raised  12;q0O,  «ft  easily  m  6,000,  but  be  did  not  think 
that  numbev  neeeasanr*  If  Col.  Burr  was  actually  /fv^u 
jnf  an  araned  body  or  men^  if  h^  expected  to  be  at  Nat^ 
chea  on  the  fiOth  of  Dectinber  with  S^OdO)  and  cako* 
lated upon  betnp;  followed  by  4,000  more,  and  if  hafcNffid 
It  so  easy  to  raise  troops,  is  there  not  a  moral  certainty 
diat  aome  troope  at'  least  have'  been  raised  and  ennbo- 
died. 


tt  mny  be  admitted  that  General  Wilkinson  was  in- 
terested to  make  the  worst  of  the  story,  but  the  de- 
daratibns  of  the  prisoners  themselves  are  soflicient^ 

ywief^  attorney  for  the  district  of  Columbia^  on  be- 
half of  iJie  prosecution. 

A»  to  the  objection  that  the  commitittent  iuikt  be 
iottnA  in  some  court  having  jurisdiction  over  the  of- 
fence* 

It  was  uncertain  whether  any,  and  if  any,-  what  place 
was  prescribed  for  the  trial  of  this  offence.  But  any 
court  of  the  United  States  had  jurisdiction  to  ccmimit 
for  trial*'  By  the  act  of  congress  for  the  punishment  of 
CeriEain  crimes,  Sec.  voL  1.  ^.  103.  #.6.  ^  the  .trial  of 
crimes  cottimitted  on  the  high  seas,  or  in  mnf  placg  out 
of  the  jurisdiction  of  any  particular  stale,  ahiA  be  fn 
the  district  where  the  ofiender  is  apprehended^  or  ihlo 
which  he  may  be  first  brought***  Although  dte  firat 
part  of  the  s«cti^)n  spea&s  of  certain  crimes  coairoitted 
^^  Upon  the  bifi;h  seas,  or  in  any  river,. haven,  bason  or 
bay,  .out  of  the  jurisdiction  of  any  particular  atate,'* 
yet  Ae'  last  clause  of  the  section  is  general^  and  In  Its 
terms  applies  to  the  trial  of  aU  crimes -committed  out  of 
the  jurisdiction  of  any  particular,  state.  This  act  of 
cbngiTSS  is  the  only  exercise  of  the  provision  of  the  M 
article  of  the  constitution  respecting  crimes  cominitted, 
not  within  any  state.  Unkta  this  act  of  congress  6Kes 
the  place  of  trial,  there  is  no  place  prescribed,  either 
by  the  law  or  the  constitution,  and  the  trial  may  as  well 
be  in  the  district  of  Columbia  as  elsewhere.  But  if 
this  act  of  congress  does  fix  the  place,  then,  it  ia  ob« 
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jected,  Alt  this  district  is  neither  that  ia 'which  like  pri-  Xx  vabtb 
sonert  were .  apprehended,  nor  that  into  which  tbey-  Boi-i-xar 
were  firw  brought.  SwaY^. 

tVOUT. 

The  answer  U;  that  the  act  of  congress  meims  ihe 
di^ict  in  which  they  shall  be  iegally  apprehended,  that 
Is,  arrested  ijy  process  of  law.  It  cpuld  not  mean  % 
ttiere  military  seiaore*  Bat  whether  the  court  below 
had  or  hgd  not  jurisdlctioa  to  tiy  the  prisoners,  it  clearr 
ly  had  jurisdiction  to  commit  mem ;  and  if  their  com- 
mitment be  irregular^  this  court  will  say  bow  they  ought 
to  be  committed.  Lam  U.  S.  ^joL  U  f*  73.  i.  3S.  ' 

It  if  objected  th^  although  the  judges  and  justices 
have  power  to  arrest,  yet  the  couru  have  not,  and 
dierelore  cannot  issue  a  bench-warrant  fauti  upon  the 
presentment  of  a  grand  jury,  or  fof  an  offeacjB  ^na- 
mitted  in  the  presence  of  the  court*  And  the  practice 
•f  Maryland  is  cited*  But  it  is  stated  that  at  Mont* 
gomeiy.  Court,  in  Maryland,  very  lately  a  venerable 
and  ancient  judge  of  that  court  did  issue  a  bench-wftr* 
rant  for  an  offence  not  presented  by  the  grand  jury,  nor 
jcommitted  io  presence  of  the*  court.* 

It  is  not  necessary  that  the  commitmen.t  should  »tate ' 
^e  place  of  trial,  nor  that  they  are  committed  for  Xmlp 
if  ait  the  ,time  of  commitment  it  be  -unCertun  where 
they  ought  to  be  tried,  they  may  be  committed  generally^ 
until  iRacharged  by  due  course  of  law.  In  England  it 
k  only  necessary  that  the  commitment  should  be  to 
some  Jul  in  Eng^d*  3  HawL  P.  €•  isa  &  2.  c.  16/ 
0. 18. 

As  to  the  authentication  of  the  affidavits  of  General 
Wilkinson,  it  being  shewn  that  Pollock  and  Carrick 
were  duly  i^pointed  justices  of  the  peace,,  and  having 


*  F.  S.  Key  stated  that  he  was  mtent  at  the  tranaaetton  alluded 
to.  The  facta  were,  that  after  toe  court  adjourned,  and  as  the 
jud^  waagotng^  otttof  the  court-house,  a  man  who  had  been  wait- 
vnf^  m  the  yard  assaulted  a  lawver,  in  the  presence  of  the  judge, 
for  disrespectful  languagpe  used  by  the  lawyer  in  arruing  a  cause. 
The  judffe  considered  it  as  a  contempt  of  court,  and  therefore  di- 
rected a  nench- warrant  to  issue. 
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£^  lV?   uiidcftBk«tf  tcymctm  suifh^  it  u  to  be  prasumed  diat  tliey . 
AND^      ^^1^  ^^^ ^^  necftMioy  oaths. 

$WA,mT-. 

^^v  ^^  ^*  admitted  that  die  constitution ^has  prevented 
many,  questions  ai  to  the  doctrine  of  treasont*  The  in* 
tention  of  having  a  copstitutional  definition  of  the 
crime^  was  to  put  it  out  of  the  power  of  congress  to 
invent  treasons.  But  it  was  impossible  to  define  ti^hat 
should  in  eveircase  be  deemed  a  levying  of  war.  It 
is  «  question  of  fact  to  be  decided  by.  the  jury  firomall 
the  circumstances^ 

Warlike  array  is  not  necessary.  It  is  only  a  circum* 
§tMct^  i\East^^'Crp  law^  66.  According  to  ^e  Sn«' 
glish  books^  a  direct  levying  of  war,  is  a  war  directly 
against  the  person  of  the  king.  A  constructive  levying 
of  war^s  war  against  the  government. 

If  men  have  been  levied,  and  arms  provided,  with  a 
treascmaUe  intent,  this  is  a  sufficient  levying  of  war, 
without  warlike  arr^y. 

The  affidavit  of  Genend  Eatbn  ^tahlishes  die  trea- 
sonable intent  in  Colonel  Burr.  The  question,  then^  is, 
whether  that  intent,  ora.knowledge  of  that  mtent,  can 
be  brought  home  to  the  prisoners?  Mr.  Jonetf  here 
wtikt  Into  an  argument  to  show  the  connexion  of  thd 
•  prisoners  with  Colonel  Burr,  and .  their  knowledge  of 
his  projects.  He  observed  that  his  argument,  on  a 
former  occasion,  respecting  the  presidents  message  to 
congress,  had  been  misunderstood.  A  state  of  war  is 
a  matter  of  public  notoriety,  and  he  had  considered  the 

E resident's  message  as  evidence  of  that  notoriety,  it 
eitig  a  communication  from  the  supreme  executive,  in 
the  course  of  his  duty,  to  that  department  of\  govern- 
ment which  alone  could  decide  on  the  state  of  war. 

He  contended  that  no  specific  number,  no  sufficiency 
of  force  to  accomplish  the  object,  was  necessary  to  con- 
stitute treason.. 

If  sddiers  are  levied  and- officered,  with  a  treasona- 
ble intent,  and  equipments  prepared,  so  that  they  cm 
readily  la/  hold  of  their  arms  ;  aldiough  no  men  fure 
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atloally  anBcd,  ilthougli  oidjr  fire  nen  in  a  detaduttent 
thoufd  inarch  to  assemtde  at  a  place  of  senid^zyous,  and 
although  there  should  be  no  warlike  array,  yet  it  would 
be  trenson.  Any  thing  which  amouau  to  setting  on. 
foot  a  -military  /expedition^  with  intent  to  leiry  war 
against  the'  United  States^  is  treason. 

The  distinction  between  those  who  are  present  at  the 
overt  act  of  levyinjg^  war^  and  those  who  are  confede- 
fated,  adhering,  acting  and  assisting,  giving  aid. and 
comfort,  is  contrary  to  all  analogy.  In  treason^  all  are 
principals. 

Ih  mur^Ty  if  two  conspire,  and  one  is  acting  and 
assisting  at  such  a  distance  as  to  give  aid,  he  is  equally 
guilty  with  him  who  gave  the  wound. 

It  has  been  'insinuated  that  General  Wilkinson  is  to 
1>e  considered  as  particeps  cfiminis.    If  that  were  the 
e,  it  would  be  no  disqualification  of  his  testimony* 


Treason  is  a  greater  crime  in  republics  than  in  mo- 
narchies, and  ought  tobe  more  severely  punished. 

Harper^  m  repl^,  congratulated  his  country  on  the 
ttiumpn  of  correct  principles,  in  the  abandonment,  on 
the  part  of  the  prosecution,  of  the  dangerous  doctrine, 
that  executive  messages  were  to  be  received  as  evidenoe- 
tn  a  criminal  prosecution. 

[JontM*  The  sole  purpose  for  which  we  introduced 
the  president's  message,  was  to  sMow  that  the  asseaii* 
blage  of  a  military  force  by  Colonel  Burr  was  a  matter 
of  notoriety.  We  did  not  a^empt  or  wishto  introduce 
it  as  direct  evidence.] 

Harper.  To  use  an  executive  message  in  a  eourto^ 
justice,  for  any  purpose  pf  proof  whatever,  so  as  to 
aid  in  the  commitment  of  a  citizen  under  a  oriminal 
accusation ;  to  introduce  it  as  evidence  of  any  fact ; 
(of  notoriety,  fot  instance,  which  is  a  fact ;).  is  to  jp;ive 
it  the  effect  of  testimony  ^  and  is  a  direct  violation  of  the 
constitution. 

VqL  IV.  q 
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We  object  to  the  translation  of  the  ciphered  letter 
contained  in  General  Wilkinson's  affidaviu,  being  ad- 
initted  as  evidence,  because  General  Wilkinson  has  not 
sworn  that  it  is  a  true  translation,  nor  sent  the  oripnal, 
with  the  key,  so  that  the  court  can  have  a  correct  trans- 
lation  made.  Nor  is  it  proved  that  the  original  was 
written  by  Colonel  Burr,  or  by  his  direction,  nor  that 
the  prisoners  were  acquainted  with  iu  contents. 

Another  objection  to  the  aflSdavits  is,  that  they  Were 
not  made  for  the  puqx>se  of  procuring  an  arrest.  They 
were  not  made  before  the  judicial  ofiicer^n  whose  war- 
rant the  proceedings  of  the  court  irere  to  be  founded ; 
and  who  would  have  beei^  bound  to  cross-examine  the 
witness,  to  sift  the  facts,  and  to  judge  how  far  they  were 
proved,  and  how  far  they  were  sufficient  to  justify  the 
proceedings.  But,  after  a  military  arrest^  the  affidavita 
are  drawn  up  by  the  author  of  the  arrest,  without  cross- 
examination  or  inquiry,  and  were  sworn  to  by  him,  as 
the  jusiification  of  his  conduct.  Tlie  persons  whom  he 
has  thus  arrestecf  are  sent  to  a  distant  part  of  the  coun- 
try, and  these  affidavits  are  sent  after  them,  to  operate 
as  the  ground  of  their  commitment  and  detention.     No 

Krson  can  lawfully  be  committed  on  testimony  so  taken, 
cases  of  arrests  and  commitments,  the  general  rules 
.  of  evidence  are  no  further  to  be  departed  from  than 
the  necessity  of  the  case  requires.  *  On  application  to  a 
magistrate  for  a  warrant  of  arrest,  the  evidence  must, 
necessarily  be  exparte^  but  no  other  departure  from  the 
common,  rules  of  evidence  is  justifiable,  because  not 
necessary.  It  is  a  general  rule  of  law  respecting  tes- 
timony^ that.it  shall  be  taken  before  the  tribunal  which 
js  to  act  upon  it,  or  under  the  direction  of  that  tribunal; 
that  the  person  who  is  to  decide,  shall  also  inquire ; 
that  the  inquiry  shall  not  be  before  one  tribimal,  and  the 
judgment  pronounced  by  another.  This  ride,  so  im- 
portant to  the  safety  of  persons  accused,  is  equally  ap- 
rHcaUe  to  arrests  and  commitments,  as  to  trials,  and 
should  therefore  be  equally  observed.  The  party  ar- 
rested and  brought- before  the  magistrate  for  commit- 
ment, has  a  right  co  be  confronted  with  his  accuser, 
and  to  cross-examine  the  witnesses  produced  against 
him*  and  by  that  means  to  explain  circumstances  which, 
t  first  view',  might  criminate  him.     But  if  the  practice 
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which  18  attempted  in  this  case  be  sanctioned  by  this 
coun ;  if  a  military  officer,  or  any  other  person,  is  to 
be  permitted  to  seize  a  mto,  and  send  him  2,000  miles 
from  chc  place  of  arrest,  and'  from  the  place  of  the  al- 
leged'tmnsaction,  and  to  send  after  hini  an  tx  parte 
affidavit  as  the  ground  of  his  subsequent  cothmitment, 
the  great  security  provided  by  l^w  for  the  protection  of 
innocence  and  liberty  is  broken  down. 

Mr.  Harper  then  went  into  a  minute  examination  of 
the  contents  of  the  affidavits,  and  contended  that,  if 
they  could  be  considered  hy  this  court  as  evidence,  they 
did  not  prove  that  treason  had  been  committed,  nor  that 
the  prisoners  had  participated  in  any  crime  or  offence 
whatever. 

Febmarv  18. 

Martin^  on  the  same  side. 

The  order  for  the  commitment  was  erroneous  in  di^ 
recting  the  prisoners  to  he  committed  to  the  prison  of 
the  court.  It  ouffht  to  have  been  to  the  marshal.  1 
S(dk.  S4A.  BetherseoMe.    iMod.  19.  S.  C. 

This  qourt  cannot  repnund  them,  or  commit  tnem, 
upon  this  habeaa  corptiM^  for  any  crime  but  that  for 
%hic1i  ibey  were  committed  in  the  court  below ; -and 
can  only  commit  them  for  trial  before  soAoe  court.  The 
only  power  given  b/  the  33d  section  of  the  judiciary 
act,  is  to  cause  offenders  tp  ^*  be  arrested;'  and  impn^ 
aoned  or  bailed,  as  the  case  qiiay  be,  for  trial  before  tuc^ 
court  of  the  United  States,  as  by  this  act  has  cogni- 
zance of  the  offence."  The  place  of  trial  is  to  'be  de- 
cided by  the  place  where  the  offimce  was  committed. 

The  act  of  congress  for  the  punishment  of  certain 
erimes^  s.  8.  voL  1.  p*  103.  does  pot  apply  to  crimes 
committed  in  any  territory  of  the  United  States  lA 
which  there  are  courts  of  the  United  States .  ha vin]^ 
cognizance  of  the  offence.  It  applies  only  to  offences 
committed  upon*  the  ^^  hifh  oeas^  or  in  any  river ^  haven^ 
bason^  or  iay^  out  of  the  jurisdiction  of  any  particular 
state.*^ 
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The!  courts  of  .the  United  States  erected  m  the  terri* 
tory  of  Orleans  are  competent  to  try  the  offence  of 
treasba  against  tjbe  United  Sute^  cbmmitud  within  thai 
territory.  By  the  8th  section- of  the  act  of  congress  oi 
26th  March^  1804,  poh  7.  p*  .Ii7#  erecting  the  territory 
of  Orleans,  a  district  court  *pf  the  United  States  n 
established  therein,  having  all  the  omginal  powers  and 
jurisdiction 'of  a  circuit  tourt  of  the  United  States* 
And  by  the  sam^  act,  the  ^  act  for  the  fnmUhment  of 
certain  crimes  agaitut  the  UrdtedStatee^^  is  extended  to 
that  territory. 

It  was  ^therefore  a  wantott  and  unnecessiiry  exertion 
of  arbitrary  power  to  send  the  prisoners  here,  where 
they  cannot  be  tried.  If  there  is  any  probability  that 
a  crime  was  committed  b^  the  prisoners,  it  is  equally 

Erobable  that  it  was  committed  m-the  territory  of  Or- 
gans. It  is^  at  all  events  ceruin  that  it  was  not  com- 
mitted here.  The  word  apprehended^  in  the  act  of 
eofngress,  cannot  mean  a  kgal  arrest  ojoly.  If  it  did/ 
}t  would  be  in  the  power  of  a  military.commander  to 
sdiie  amaii,  md  appoint  the  tribuiial'by  whieh  be  shdl 
be  tried. 

If  It  is  the  fluty  of  this  court  to  commit  the  prison^ 
crs.  for  trial,  it  is  equally  its  duty  to  bind  over  the  wit- 
afeases  to  appear  at  the  time  and  place  of  trial  to  testify ' 
hk  di%  case,  and  to  return  copies  of  the  process,  toge- 
ther with  the  recognizpnces  of  the  witnesses,  to  thei 
•ffice  o^  the  clerk  of  the  court  having  coj^zante  of  the 
joffenee.  This  shows  that,  upon  every  commitmentythc 
witnesses'  must  be' in  the  presence  of  the  tribua^  com« 


This  court  eannot  commit,  unless  they  first  ascertain 
in  what  court  the  trial  is  to  be  had. 

There  is  no  legd  evidence  that  General  Wilkinson 
tf(^  made  oath  to  his  statement*  The  certificate  of  the 
secretary  is  only  that  it  appears  by  the  return,  of  the 
•ecretaty  of  the  territory  ot  Orleans,  that  PoUock  and 
Carrick  were  justices.  A  copy  of  tlmt  retuia  oug^  to 
becerU^ed. 
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>  The  courtp  not  having  made  up  an  opinion^  admitted 
the  prUooers  to  bail  until  the  next  day.  The  Chief 
Justice  stated  that  the  court  had  difficulty  upon  two 
points,  viz« 

1.  Whether  die  affidavit  of  Genend  Wilkinson  was 
evidence  admissible  in  this  stage  of  the  proseoutionj 
and, 

3.  Whether,  if  admissible,  his  statement  of  the  con- 
tents of  the  substance  of  a  letter,  when  the  original  waa 
in  bis  possession,  was  such  evidence  as  the.  court  ought 
to  notice* 

If  the  counsel  had  any  authorities  on  these  points, 
^  the  court  said  they  would  hear  them. 

February  20. 

The  Chief  Justice  asked  if  the  counsel  had  found  any 
authorities  on  the  points  mentioned  yesterday. 

Rodney,^  Attorney  General,  'said  he  had  not ;  but  he 
relied  on  general  principles. 

F.  S.  Key  cited  3  T\  Jl.  707.  The  King  v.  The  hi- 
habitants  of  ErirweUf"wheTt  the  principal  question  was, 
whether  the  ex  parte  examination  of  the  pauper  taken 
before  two  justices,  to  whom  no  application  was  made 
for  a  removal  of  the  pauper,  was  good  evidence  before 
two  o/A^r  justices,  five  years  afterwards,  upon  an  appli- 
catipn  for  his  removal,  the  pauper  having  m.  the  meaii 
time  become  insane.  The  judges  of  the  court  of  king^s 
b^nch  were  equally  divided.  But  Grose^  J.  said,  ^*  no- 
thing can  be  more  unjust,  than  that  a  person  should  be 
bound. by  evidence  which  he  is  not  permitted  to  hear.*' 
^  The  common  law  did  not  permit  a  person  accused  to 
be  affected  by  an  examination  taken  in  his  absence,  be- 
cause he  could  not  cross-eumine.'*  Bulier^  J.  who 
was  opposed  to  Grote^  upon  the  principal  que.stion,  ad- 
mitted, ^^  that  if  the  taking  the  examination  were  pqt 
a  judicial  act,  but  was  merely  c^ram  non  judice^  it  is 


Digitized  by 


Google 


lU 


SUPREME  COURT  V.  S. 


%x  FABTB    not  evidence,"  and  that  ^  it  must  be  a  judicial  act  at 
AAt.1  w A«    ^^  ^^.  j^  ^^^  taken,  or  cannot  beconse  so  at  alL*' 

Lor  A  Kent/on^  Ch.  J.  said  the  tw^i  justices  who  took 
the  examination  ^  were  not  applied  to  for  the  purpose 
of  making  an  order  of  removal ;  the  overseers  called 
upon  them  for  no  other  purpose  than  to  examine  the 
pauper ;  all  the  proceedings,  therefore,  were  extraju" 
dicta!;  and  the  examination  on  oaih  might  just  as  well 
have  been  uken  before  the  parish  clerk,  and  woidd 
have  been  as  much  entitled  to  credit  as  this." 

So  in  this  case  we  say  that,  as  General  Wilkinson  did 
not  apply  to  justices  Carrick  and  Pollock  for  a  warrant 
to  arrest  Dr.  BoUman  and  Mr.  Swartwout,  and  as  he 
did  not  make  the  affidavit  for  the  purpose  of  obtaining 
from  them  suich  warrants,  the  whole  proceedings  before 
those  justices  were  extrajudicial.  The  affidavits  ane 
not  such  as  would  support  an  indictment,  if  false.  In 
the  language  of  Lord  Kenyon,  they  deserve  no  more 
credit  than  if  they  had  been  made  before  the  parish 
clerk.  If  the  affidavit  be  a  judicial  proceeding,  it 
ought  to  be  authenticated  acconling  to  the  act  of  con- 
gress. If  it  be  not  a  judicial  prQceeding,  it  is  not  evi-. 
dence. 

Marshall,  Ch*  J.  If  a  person  makes  an  affidavit 
before  a  magistrate  to  obtain  a  warrant  of  arrest,  such' 
affidavit  must  necessarily  be  ex  parte.  But  how  is  it 
on  a  motion  to  commit,  after  the  person  is  taken  i  Must 
not  the  commitment  be  upon  testiniony  given  in  presence 
of  the  prisoner  f 

Rodney^  Attorney  General.  The  first  affidavit  would 
be  sufficient,  unless  disproved  or  explained  by  the  pri- 
soner on  his  examination. 

Harper,  The  necessity  of  the  case  is  the  only  ground 
of  an  exception  to  the  general  rule  of  evidence  \  aqd 
that  necessity  ceases  when  the  party  is  taken. 
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Marshall,,  Clu  J.«  delivered  the  opinion  of  the     Swaet* 


court. 


The  prisoners  having  been  brought  before  this  court 
on  a  writ  of  habeas  corpus^  and  the  testimony  on  which 
they  were  committed  having  been  fully  examined  and 
attentively  considered,  the  court  is  now  to  declare  the 
law  upon  their  case. 

This  being  a  mere  inquiry^  which^  without  deciding 
upon  guilt,  precedes  the  institution  of  a  prosecution,  the 
question  to  be  determined  is,  whether  the  accused  shall 
be  discharged  or  held  to  trial  $  and  if  the  latter,  in  what 
place  they  are  to  be  tried,  and  whether  they  shall  be  con- 
fined or  admitted  to  bail.  ^^  Jf,^'  says  a  very  learned  and 
accurate' commentator,  ^*  iipon  this  inquiry  it  manifestly 
appears  that  no  such  crime  has  been  committed,  or  that 
the  suspicion  entertained  of  the  prisoner  was  wholly 
.groundless,  in  such  cases  only  is  it  lawful  totally  to  dis- 
charge him*  Otherwise  he  must  either  be  committed  to 
prison  or  give  baih^ 

The  specific  charge  brought  against  the  prisoners  is 
treason  in  levying  war  against  the  United  State's. 

As  there  is  no  crim<?  which  can  more  excite  and  agitate 
the  passions  of  men  than  treason,  no  charge  demands 
more  from  the  tcibilnal  before  which  it,  is  made  a  de- 
liberate and  temperate  inquiry.  Whether  this  inquiry 
be  directed  to  the  fact  or  to  the  law,  none  can  be  mor:^' 
solemn,  none  more  impbrtant  to  the  citizen  or  to  the 
government ;  none  can  more  afiect  the  safety ^of  both. 

To  prevent  the  possibility  of  those  calamities  which 
result  from  the  extension  of  treason  to  offences  of  minor 


*  The  other  judges  present  were  Choitt  Wathingttm  mJ  yohtuaiu 

The  opinion  of  Chief  Justice  Marshall  upon  the  trial  of  Col  Burr, 
in  the  circuit  court  at  jRichmond,  in  t)ie  summer  of  ld07,  elucidates 
and  explains  sonie  passages  in  this  opinion  which 'H^ere  supposed  to 
be  In  some  degree  doubtful.    For  this  opinion  sec  AppendijL  (B). 
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importance,  that  great  fundftmoital  law  which  defined 
and  limits  the  Various  departments  of  our  government 
has  given  a  riile  on  the  subject  bodb  to  the  legislature  and 
the  couru  of  America,  which  neither  dan  be  permitted 
to  transcend. 

**  Treason  against  the  United  States  shall  consist  only 
in  levying' war  against  them,  or  in  adherii^  to  their  ene- 
mies, giving  them  aid  and  comfort.'' 

.  To  constitute  that  specific  crime  for  which  the  prison- 
ers now  before  the.  court  have  been  comdiit^ted,  war  must 
be  actually  levied  against  the  United  States*  However 
flagitious  may  be  the  crime  of  conspiring  to  subvert  by 
force  the  government  of  our  coudtry,  such  conspiracy  Is 
not  treason.  To  conspire  to  levy  war,  anci  actually  to 
levy  war,  are  distinct  offences.  The  first  must  be  brought 
•into  operation  by  the  assemblage  of  men  for  a  purpose 
trsasonable  in  itself,  or  the  fact  of  levying  war  cannot 
have  been  committed.  So  far  has  thb  principle  been  car- 
ried, that,  in  a  case  reported  by  Ventris,  and  mentioned 
in  some  modem  treatises  on  criminal  law,  it  has  been 
determined  that  the  actual  enlistment  of  men  to  serve 
against  the  government  does  not  amount  tq  levying  war. 
It  is  true  that  i:?  that  case  the  soldiers  enlisted  were  to 
serve  without  the  realm,  but  they  were  enlisted  within 
it,  and  if  the  enlistment  for  a  treasonable  purpose  could 
amount  to  lev}'ing  war,  then  war  had  been  actually 
levied. 

It  is  not  the  intention  of  the  court  to  say  that  no  indi- 
vidual can  be  guilty  of  this  crime  who  has  not  appear- 
ed  in  arms  against  his  country.  On  the  contrary,  if  War 
be  actually  levied,  that  is,  if  a  body  of  men  be  actually 
assembled  for  the  purpose  of  effecting  by  force  a  treasons- 
able  purpose,  all  those  who  perform  any  part,  however 
minute,  or  however  remote  from  the  scene  of  action,  and 
who  are  actually  leagued  in  the  general  conspicacy,  are 
to  be  considered  as  traitors.  But  there  must  be  an  ac- 
tual assembling  of  men  for  the  tf  easonable  purpose,  to 
constitute  a  levying  of  war. 

Crimes  so  atrocious  as  those  which  have  for  their  ob- 
ject the  subversion  by  violence  of  those  laws  and  those 
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iastitutions  whicb  have  be^  ordain^  in  order  tp  secure 
the  pneape  and  happinesa  of  society,  are  not  to  escape 
punishment  because  thev  have  not  ripened  into  treai^on.* 
The  wisdom  of  the  legislature  is  competent  to  provide 
for  the.  case ;  and  the  tramers  of  our  const! tuiion,  who 
not  only  defined  and  limited  the  crime^  but  with  jeialous 
circumspection  attempted  to  protect  their  limitation  by 
providing  that  no  ^rson  should  be  convicted. of  it,  un^^ 
less  on  the  testiniony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  court,  must.have  conceived 
it  xnoref  safe  that  punishment  in  such  cases  should  be  or* 
dained  by  genera!  laws,  jTormed  upon  deliberation,  un- 
der the  influence  of  no  resentments,  and  withput  knoW'^ 
inr  on  whom  they  were  to  operate,  than  that  it  ehould  b» 
infiioted  under  the  influence  of  those  passions  which  tha 
occasion  seldom  fails  to  excke,  and  which  a  flexible  defi- 
nition of  the  crime^or  a  construction  whidh  would  rendef 
it  flexible,  mig^ht  bring  into  operation.  '  tt  is  therefore 
mote  safe  as  well  as  more  consonant  to  the  principles  of 
our  constitution,  that  the  crime  of  treason  should  not  be 
extended  by  cotistructipn  to  doubtful  cases  ;  and  that 
crimes  not  clearly  within  the  constitutional  definiUon^ 
should  receive  such  punbhment  as  (he  legislature  in  ita 
wisdom  may  provide. 

To  complete  the  crime  of  levymg  war  against  tiie 
United  States,  there  niust  be  an  actual  assemblage  of  ' 
mat  for  the  purpose  of  executing  a  treasonable  design. 
In  the  case  now  before  the  court,  a  design  to  orertum 
the  government  of  the  United  States  in  New-Orleana 
bvfiuxe^  would  have  been  unquestionably  a  design  whicht 
if  canded  into  execution,' would  have  been  treason,  an^ji 
the  assemUai;^  c^  a  body  of  men  for  the  purpose  of  car- 
rying it  into  ex^ution  would  amount  to  levying  of  war 
against  the  United  States  ;  but  no  conspiracy  for  this 
object,  no  enlisting  of  men  to  efi*ect  it,  would  be  an  actual 
levying  of  war. 

In  conformity  with  the.principles  now  laid  down,  have  ' 
been  the  decisions  heretofore  made  by  the  judges  of  the 
United  States- 
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The  opinions  given  by  Judge  Patenon  and  Judge 
Ired(*i1,  in  cases  before  them,  imply  an  actual  assembling 
of  men,  though  they  rather  designed  to  remark  on  the 
purpose  to  ivhich  the  force  was  to  be  applied  than  on  the 
nature  of  the  force  it9elf.  Their  opinions,  howevert'con- 
temphte  the  actual  employnient  of  force* 

Judge  Chase,  in  the  trial  of  Tries,  was  m«re  ex- 
plicit. 

He  stated  the  opinion  of  the  coiut  to  be,  *^  that  if  a 
body  of  people  conspire  and  meditate  an  insurrection 
to  resist  or  oppose  the  execution  of  any  statute  of  the 
United  States  by  force,  they  are  only  guil^  of  a  high 
misdemeanor  ;  but  if  they  proceed  to  carry  such  lAten- 
tipn  into  execution  by  force,  that  they  are  ]^ilty  of  the 
treason  of  levy ing^war ;  and  the  ^z/cmA/m.of  the  force 
employed,  neither  lessens  nor  increases  th^  crime  :  whe^ 
ther  by  one  hundred,  or  one  thousand  persons,  is  wholly 
immaterial."  ^^'  The  court  are  of  opmion,'^  continued 
Judge  Chase,  on  that  occasion,  ^*  that  a  combination  or 
conspi'  acy  to  levy  war  against  the  United  States  is  not 
treason,  unless  combined  with  an  attempt  to  carry  such 
combination  or  conspiracy  into  executioh  ;  some  actual 
force  or  violence  must  be  used  in  pursuance  cf  sudide- 
sign  to  levy  war ;  butit  is  altogether  immaterial  whether 
the  force,  used  is  sufficient  to  eflectuate  the  object ;  any 
force  connected  with  the  intention  will  constitute  the 
crime  of  levying  war." 

.  The  application  of  these  general  principles  to  the  par- 
ticular case  before  the  court  will  depend  oh  the  testimo- 
ny which  has  been  exhibited  against  the  accused. 

The  first  deposition  to  be  considered  isthat  of  General 
Eaton.  This  gentleman  connectis  in  one  statement  the 
purport  of  numerous  conversations  held  with  Colonel 
JBurr  throughout  the  last  winter..  In  the  course  of  these 
conversations  were  communicated  various  criminal  pro- 
jects which  seem  to  have  been  revolving  in  ^he  mind  of 
the  prpjector.  An  expedition  against  Mexico  seems  to- 
have  been  the  first  and  most  n^atured  part  of  his  plan,  if 
indeed  it  did  not  constitute  a  distinct  and  separate  plan, 
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Ufpo.,ibt  sa^csess  )^f  irbich  other  sdiemes  itill  more  inil- 
pable^^iiotjretwefiidigetted,  might  depencL  Maps 
and  other  information  preparatory  to  its  execution,  and 
TrUch  would  rather  indicate  that  it  was  the  immediate 
object,  bad  been  procured,  and  for  ai^onsiderable  time,  in 
repeated  conVersauonji,  the  whole,  efforts  of  Colonel  Burr 
i  weiie  directed  to'-prove  to  the  witness,  who  was  tq  have 
held  a  high  commund  under  him,  the  practicabiUty  of  the 
cnterprize,  and  m  explaining  to  him  the  means  by  wliich 
it  was  to  be  effected. 

This  deposition  exhibits  the  various  scHemeaof  CoL 
Burr,  and  its  materialitv  depebds  on  connecting  the  pri- 
spoers  at  the  bar  in.sucb  of  those  schemes  as  were  trea- 
sonible*  For  this  puipose  the  affidavit  of  General  Wil** 
kinson,  cpmprehending  in  iu  body  the  substance'  of  a 
letter  frbm  Colonel  Biwr,  has  beenoffi^red,  and  was  re- 
ceived by  the  circuit  court*  To  the  admission  of  tl^s 
testimoby  great  ^nd  seripus  obiections  have  .been  niade* 
It  jtias  been  ur|[ed  that  it  is  a  voluntary  or  rather  an  ejotra- 
iudicial  affidavit,  made  befojtea  person  not  appearing  to 
be  a  magistrate,  and  conuins  the  ^ubstai^ce  only  .of  a 
letter,  of  which  the  original  is  retained  by  the^  person 
-  whp  made  the  affidavit. 

The  dbiecttion  that  the  alEdavit  is  extrajudicial  re* 
solves  itself  into  ih^  question.-  whether  one  magistrate 
may  commit  on  an  affidavit  taken  before  another  magitf- 
trate.  For  if  he  may,  sn  affidavit  mtfde  as  the  founda- 
tion of  a  commitment  ceases  to  be  extrajudicial,  and 
,the  person  n^hp  makes*  it  would  be  as  liahie  to  a  ^prose- 
ciition  for.peijury  as  if  the  warrant  of  tommitment  bad 
been  issued,  by  the  magistrate  before  whom  the  affidavit 
was  made. 

fa  decide  that  an  affidavit  made  before  onemagis^ 
ttttte  woidd  not  justify  a  commitment  by  another,  might 
in  many  cases  be  productive  of  great  incouveniencet  Jnd 
does  not  appear,  susceptible  of  abuse  if  the  veriq^  of  the 
certificate  be  ettablished.  Such  an  affidavit  seems  ad-> 
.missiUe  on  the  principle  that  before  the  accused  isj^^t 
upon  his  trial  all  the  proceedings  fire  ex: parte*  The 
fouit  thorefiire  averrule  this  objection. 
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&  iTAsiTS       That  wlbich  questions  the  cbiuticter  of  the  {itfnoii^Mho 
Mtf^"    has  on  this  occasion  administered  the  OKtb.is  nest  to  be 
fwART.      considered* 


-1RB0  trt. 


The  certificate  from  the  oflke  of  the  department  of 
state  has  been  deemed  insuflkient  by  the  counsel  fortbe 
prisoners^  because  the  law  does  not  require  the  appoint-. 
meo|  of  magistrates  for  the  territory  of  New-Oileads  to 
be  certified  to  that .  office,  because  the-  certificate  itf  in 
itself  infomial^  and  because  it  does  not  appear  that  the 
magistrate  had  taken  the  oath  required  by  the  act  of 
congress* 

The  fint  of  these  objections  is  not  support^  bytlio 
law  of  the  case,  and  the  second  may  be  so  readSy  cor- 
rected, that  the  court  has  profceeded  to  consider'tbe  sv^ 
ject  as  \t  it  were  corrected,  retaining-  however  any  "finil 
decision,  if  against  the  prisoners,  until  the  correctSon 
shall  ht  made.  With  regstrd  to  the  tliird,  }he  magistrate 
must  be  presumed  to  have  taken  ^e  requisite  oadis, 
since  he  is  found  acting  as  a  masjatrate*. 

;  On  the  admissibility  of  that  part  of  the  affidavit  wUch 
purports  to  be  as  taear  the  substance  pif  &e  letter  from 
Colonel  Burr  to  Qeneral  Wilkinson  as  the  hitter  cpijjd' 
interpret  it,  a  division  of  opinion  lias  taken  place  in^e 
court.  -  Two  judges  are  of  opinion  that  as  sach  testimony, 
delivered  in- the  presence  of  the  prisoner  on  his^trisl 
Would-be  totalty  ifiadmissible,  neidier  can  it  be  consider* 
•d'as  a  foundation  for  a  commitment.  Although  in  ma- 
king a  commitment  the  magistrate  does  not  decide'  <m 
ih^'guih  of  the  prisoner,  yet  he  does  decide  on  the  pro* 
bable  cause,  and  a  long  and  jMiinfuI  imprisonment  VMf 
be  the  consecjuence  ■  of  his  decision.  This  prdbabb 
cause,  therefore,  ought  to  be' proved  by  testimony  jn 
itself  legal,  and  which,  though  from  the  nature  oi  the 
.  case  It  must  ht-cxparU^  ought  in  Qiany  other  respecta^o 
be  such  as  a  court  and  jury  might  hear* 

Two  judges  areof  opinion  that  in  this  incipient  stage 
df  the  prosecution  an  affidi^t  stating  the  general  purport 
of  a'letter  may  be  read,  particularly  inhere  Ae  persQn 
in  possession  of  it  is  at  top  great  a;  dbtanee  to  admit  ci 
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Hb  being  obcuMd,  and  tliat  a  commitment  may  be  feimd- 
^onit 

Under  this  embarrassment  it  was  deemed  necessary 
lio  look  into  the  affidavit  for  the  purpose  of  discovering 
wbedier,  if  admittied,  it  contains  matter  which  would 
justify  die  commitment  of  the  prisoners  at  the  bar  on  the 
charge  of  treason. 

That  the  letter  tram  Colonel  Burr  to  General  Wilkiii- 
ton  relates  to  a  military  entbrprize  meditated  by  the  for- 
mer, has  not  been  questioned.  If  this  enterprise  was 
against  Mexico,  it  would  amonnt  to  a  high  misde- 
meanor ;  if  against  any  of  the  territories  of  the  United 
States,  or  if  in  its  progress  the  subversion  of  the  govern- 
ment of  the  United  Sutes  in.any  of  their  territories  was 
a  mean  flearly  and  necessarily  to  be  employed,  if  such 
mean  formed  a  substantive  part  of  the  jMn,  the  assem- 
blage of  a  body  of  men  to  effect  it  would  be  levying  war 
against  die  United  States- 

^  The  letter  is  in  language  which  furnishes  no  distmct 
view  of  the  design  of  the  writer.  The  co-operation, 
however,  which  is  stated  to  have  been  secured,  points 
strongly  to  scmie  expedition  against  the  territones  of 
Spain.  After  making  these  general  statements,  the 
writer  becomesT  rather  more  explicit,  and  saya^  ^  Burr's 
plan  of  operations  is  to  move  down  rapidly  from  the  falls 
on  the  15th  of  November  with  the  first  500  or  1,000  mcp 
in  light  boiAts  now  constructing  for  that  purpose,  to  be  at 
Na^ez  between  the  5th  and  15  th  of  December,  there 
to'meet  Wilkinson ;  then  to  determine  whedlier  it  will 
be  expedient  in  the  first  instance  to  seize  on  or  to  pass  by 
Baton  Rouge.  The  people  of  the  country  to  which  we 
are  going  are  prepared  to  receive  us.  Their  agents  now 
with  Burr  say  that  if  we  will  protect  their  religion,  and 
will  not  subject  them  to  a  foreign  power,  in  three  weeks 
all  will  be  setded*" 

There  is  no  expression  in  ^hese  sentences  which  would 
justify  a  suspicion  that  any  territoiyof  the  United  States 
the  otject  of  the  expedition. 
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Ex  PARTS  For  what  purpose  seise  on  Baton  Rouge  ;  why  en- 
BoLLMAK  gage  Spain  against  this  enterprize,  if  it  was  designed 
Swart-      against  the  United  States  i 

WOUT. 

^^  The  people  of  the  country  to  which  we  are  going  are 
prepared  to  receive  us."  This  language  is  peculiarly 
appropriate  to  a  foreign  country.  It  will  not  be  con- 
tended that  the  terms  would  be  inapplicable  to  a.  territo- 
ry of  the  United  States,  but  other  therms  would  more 
aptly  convey  the  idea,  and  Burr  seems  to  jxmsider  him* 
self  as  giving  information  of  which  Wilkinson  was  not 
possessed.  When  it  is  recollected  that  he  was  the  go- 
vernor of  a  territory  adjoining  that  which  must  have  been 
threatened*  if  a  territory  of  the  United  States  was  threat-, 
ened,  and  that  he  commanded  the  army,  a  part  of  which 
was  stationed  in  that  territory,  the  probability  that  the 
information  communicated  related  to  a  foreign  country, 
it  must  be  admitted,  gains  strength. 

**  Their  agents  now  with  Burr  say,  that  if  we  will  pro- 
tect their  religion,  and  will  not  subject  them  to  a  foreign 
power,  in  three  weeks  all  wHl  be  settled." 

This  is  a^pparently  the  language  of  a  people  who,  from 
the  contemplated  change  in  their  political  situation, 
feared  for  their  religion,  and  feared  that  they  would  be 
made  the  subjects  of  a  foreign  power.  That  the  Mexi- 
cans should  entertain  these  apprehensions  was  natural, 
and  would  readily  be  believed.  They  were,  if  the  repre- 
sentation made  of  their  dispositions  be  correct,  about  to 
place  themselves  much  in  the  power  of  o^en  who  profess- 
ed a  different  faith  from  theirs,  and  who,  by  making 
them  dependent  on  England  or  the  United  States,  would 
subject  them  to  a  foreign  power. 

That  the  people  of  New^Orleans,  as  a  people,  if  really 
engaged  in  the  conspiracy,  should  feel  the  same  appre- 
hensions, and  require  assurances  on  the  same  points,  is 
by  no  means  so  obvioils. 

There  certainly  is  not  in  the  letter  delivered  to  Gen. 
Wilkinson,  so  far  as  that  letter  is  laid  before  the  court, 
one  'syllable  which  has  a  necessary  or  a  natural  refer- 
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ence  to  an  enterprize  against  any  territory  of  the  United 
States. 

That  the  bearer  of  this  letter  must  be  considered  as 
acquainted  with  its  contents  is  not  to  be  controvert- 
ed. 
fact* 


The  letter  and  his  own  declarations  evince  the 


After  stating  himself  to  have  passed  through  New- 
York,  and  the  western  states  and  territories,  without  ip- 
sinuating  that  he  had  performed  on  his  route  any  act  what- 
ever which  was  connected  with  the  enterprize,  he  states 
their  object  to  be,  **to  carry  an  expedition  into  the  Mex- 
ican provinces.'' 

This  statement  may  be  considered  as  explanatorj'  of 
the  letter  of  Col.  Burr,  if  .the  expressions  of  that  letter 
could  be  thought  ambiguous* 

But  there  are  other  declarations  made  by  Mr.  Swart- 
wout,  which  constitute  the  difficulty  of  this  case.  >•  On  an 
inquiry  from  General  Wilkinson,  he  said,  *^  this  territo- 
ry would  be  revolutionized  where  the  people  were  ready 
to  join  them,  and  that  there  would  be  some  seizing,  he 
suppiiised,  at  New-Orleaus." 

If  these  words  import  that  the  government  established 
by  the  United  States  in  any  of  iu  territories,  was  to  be 
revolutionized  by  force,  although  merely  as  a  step  tO|  or 
a  mean  of  executing  some  greater  projects,  the  design 
was  unquestionably  treasonable,  and  any  assemblage  of 
men  for  that  purpose;  would  amount  to  a  levying  of  wan 
But  on  the  import  of  the  words  a  difference  of  opinion 
exists.  Some  of  the  judges  suppose  they  refer  to  the 
territory  against  which  the  expedition  was  intended  ; 
others  to  that  in  which  the  conversation  was  held.  Some 
consider  the  words,  if  even  applicable  to  a  territory  of 
the  United  States,  as  alluding  to  a  revolution  to  be  ef- 
fected by  the  people,  rather  than  by  the  party  conducted 
by  Col.  Burr* 

But  whether  this  treasonable  intention  be  really  impu- 
table to  the  plan  or  not,  it  is  admitted  that  it  must  have 
been  carried  into  execution  by  an  open  assemblnge  of 
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men  for  that  purpose,  previous  to  the  Arrest  of  the  pri* 
soner,  in  order  to  consummate  the  crime  as  to  him ;  and 
a  majority  of  the  court  is  of  opinion  that  the  conversation' 
of  Mr.  S^artwout  affords  no  sufficient  proof  of  such  as- . 
semUhig. 

The  prisoner  stated  that  ^  Col.  Burr,  with  the  sup- 
port  of  a  powerful  association  extending  from  New- 
York  to  New-Orleans,  was  levying  an  armed  body  of 
7,000  men  from  the  state  of  New- York  and  the  western 
states  and  territories,  with  a  view  to  cany  an  expejUtion 
to  the  Mexican  territories.'^ 

That  the  association,  whatever  may  be  its  purpose,  is 
not  treason,  has  been  already  stated.  That  levying  an 
army  may  or  may  not  be  treason,  and  diat  this  depends 
on  the  intention  with  which  it  is  levied,  and  on  the  point  ^ 
to.  which  the  parties  have  advanced,  has  been  also  stated. 
The  mere  enlisting  of  men,  without  assembling  them,  is 
not  levying  war.  The  question  then  is,  whether  this 
evidence  proves  Col.  Burr  to  have  advanced  so  far  in 
levying  an  army  as  actually  to  have  assembled  them. 

It  is  argued  that  since  it  cannot  be  necessary  that  die 
whole  7,000  men  should  have  assembled,  their  commen* 
cing  their  march  by  detachments  to  the  place  of  ren- 
dezvous must  be  sufficient  to  constitute  the  crime. 

This  position  is  correct,  widi  some^quaTification.  It 
cannot  be  necessary  that  the  whole  army  should  assem- 
ble, and  that  the  Vjirious  parts  which  are  ito  compose  it 
should  have  comlr'isied.  But  it  is  necessary  that  there 
should  be  an  actual  assemblage,  and  therefore  the  evi^ 
dence  should  make  the  fact  unequivocaL 

The  travelling  <>f  individuals  to  the  place  of  rendez- 
vous would  perhaps  not  be  sufficient.  This  would  be 
'tin  equivocal  act,  and  has  no  warlike  appearance.  The 
meeting- of  particular  bodies  of  men,  and  their  marthing 
from  places  of  partial  to  a  place  of  general  rendeavous^ 
would  be  such  an  sdssemblage. 

The  particular  words  used  by  Mr.  Swartwoutare,  tnat 
Col.  Burr  *♦  was  levying  an  armed  body  of  7,000  men.'*' 
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If  the  term  levying  in  thiy  place  imports  that  they  were 
assembled,  theo  such  fact  woidd  amount,  if  the  intention 
be  against  the  United  Suies,  to  levying  war*  If  it  bare* 
ly  imj)orts  that  he  was  enlisting  or  engaging  them  in  faia 
.  service,  the  fact  would  not  amount  to  levying  war* 

It  is  thought  sufficiently  apparent  that  the  latter  it  Ac 
sense  in  which  the  term  was  used*  The  fact  alluded  So^ 
if  taken  in  the  former  sense,  is  of  a  nature  so  to  force 
itself  upon  the  public  view,  that  if  the  army  had  then 
actually  assembled,  either  together  or  in  detachments, 
some  evidence  of  such  assembling  would  have  been  laid 
before  the  courl^ 

The  words  used  by  the  prisoner  in  reference  to  seising 
at  New-Orleans,  and  borrowing  perhaps  by  force  from 
the  bank,  though  indicating  a  design  to  rob,  aad  om- 
sequendy  importing  a  high  offence,  do  not  designate 
the  specific  crime  of  levying  war  against  the  United 
States. 

It  is  therefore  the  opinion  of  a  majority  of  the  court, 
that  in  the  case  of  Samuel  Swartwout  there  is  not  suf- 
ficient evidence  of  his  levying  war  against  the  United 
States  to  justify  his  commitment  on  the  charge  of  trea* 
son*. 

Against  Erick  BoUpfian  there  is  still  less  testimony. 
Nothing  has  been  said  by  him  to  support  the  charge  liist 
the  enterprize  in  which  he  was  engaged  had  any  other 
object  than  was  stated  in  the  letter  of  Colonel  Burr* 
Against  him,  therefore,  there  is  no  evidence  to  support 
a  charge  of  ^reason. 

That  both  of  the  prisoners  were  engaged  in  a  most 
culpable  enterprize  against  the  dominions  of  a  power  at 
peace  with  the  United  States,  those  who  admit  the  afi- 
davit  of  General  Wilkinson  cannot  doubt*     But  that  np 

[>art  of  this  crime  was  committed  in  the  district  of  Co- 
umbia  is  apparent.  It  is  therefore  the  unanirtlous 
opmidn  of  the  court  that  they  cannot.be  tried  in.  this 
district. 
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The  law  read  on  the  part  of  the  prosecution  is  under- 
stood to  apply  only  to  oflFences  coinmitied  on  the  high 
s^fts,  or  in  any  river,  hayen,  bason  or  bay,  not  within  the 
jurisdiction  of  any  particular  state*  In  those  cases  there 
is  no  court  which  has  particular  cognizance  of  the  crime, 
and  therefore  the  place  in  which  the  criminal  shall  be  ap- 
prehended, or,  if  he  be  apprehended  where  no  court  has 
exclusive  jurisdiction,  that  to  which  he  shall  be  first 
brought,  is  substituted  for  the  place  in  which  the  offence 
was  committed. 

But  in  this  case,  a  tribunal  for  the  tria}  of  the  oflcnde, 
wherever  it  may  have  been  committed,  had  been  provi- 
ded by  congress  ;  and  at  the  place  where  the  prisoners 
were  seized  by  the  authority  of  the  commander  in  chief, 
there  existed  such  a  tribunal.  It  would,  too,  be  extreme- 
ly dangerous  to  say,  that  because  the  prisoners  were  ap- 
prehended, not  by  a  civil  magistrate,  but  by  the  military 
power,  there  could  be  ^iven  by  law  a  right  to  try  the 
persons  so  seized  in  any  place  which  the  general  might 
select,  and  to  which  he  might  direct  them  to  be  car- 
ricdf 

The  act  of  congress  witich  the  prisoners  are  supposed 
to  have  violated,  describes  as  offenders  those  who  begin 
or  set  on  foot,  or  provide,  or  prepare,  the  means  for  any 
military  expedition  or  enterprize  to  be  carried  on  from 
thence  against  the  dominions  of  a  foreign  prince  or  statCi 
with  whoifi  the  United  States  are  at  peace. 

There  is  a  want  of  precision  in  the  description  of  the 
offence  which  might  produce  some  diiHculty  in  deciding 
what  cases  would  come  within  it.  But  several  other 
questions  arise  which  a  couit  consisting  of  four  judges 
finds  itself  unable  to  decide,  and  therefore,  as  the  crime 
with  which  the  prisoners  stand  charged  has  not  been 
committed,  the  court  can  only  direct  them  to  be  dischar- 
ged. This  is  done  with  the  less  reluctance  because  the 
discharge  does  not  acquit  them  from  the  offence  which^ 
there  is  probable  cause  for  supposing  they  have  commit- 
ted, and  if  those  whose  duty  it  is  to  protect  the  nation, 
by  prosecuting  offenders  against  the  laws,  shall  suppose 
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tliose  who  have  been  charged*  with  treason  to  be  proper 
objects  for  punishment,  they  will,  when  possessed  of  less 
exceptionable  testimony,  and  when  able  to  say  at  what 
place  the  offence  has  been  committed,  institute  fresh  pro- 
ceedings against  them. 


SKILLERN'S  EXECUTORS  v.  MAY'S 
EXECUTORS. 


SctLLSft^'s 

Ex'rs 

V. 

Mat's  £;^'l». 


ERROR  to  the  district.court  of  the  United  States 
for  the  district  of  Kentucky,  in  chancery. 

The  facts  of  the  case,  as  they  appear  Upon  the  re- 
cord, are  as  follow : 

Skillem  put  into  the  hands  of  Richard  May  sieveral 
land-warrants  to  locate  in  Kentucky,  under  an  agree- 
ment that  May  should  have  half  the  land  for  locating 
the  whole,  who  accordingly  located  the  quantity  <? 
8,500  acres  ii  the  name  of  Skillem,  but  not  to  his  sa- 
tisfaction, and  the  matter  was  not  settled  between  them 
at  the  time  of  R.  May's  death,  when  his  interest  in  the 
lands  so  located  descended  to  his  son,  John  May,  the 
defendanu'  testator.  Skillem  afterwards  came  to  an 
agreement  with  John  May,  on  the  6th  of  March,  1785, 
by  which  Skillem  wfu  to  aissign  to  J*  May  one  military 
warrant  for  200  acres  of  land,  'and  all  the  treasury  war- 
rants located  in  the  name  of  Skillem,  with  the  entries 
and  locations  made  thereon,  which  assignment  was  on 
the  same  day  executed,  but  never  lodged  in  the  land- 
ofiice,  or  the  office  of  the  surveyor  of  the  county  where 
the  lands  were  situated.  In  consideration  of  this  as- 
signment, and  in  full  of  all  demands  by  Skillem  against 
the  representatives  of  R.  May's  estate,  John  May  gave 
to  Skillem  a  bond,  dated  Mai-ch  6th,  1785,  to  convey 
toSkillern  1,000  acres  of  the  land  to  which  R*  May  was 
entitled  at  his  death,  and  which  remained  unsurveyed, 
to  be  chosen  by  Ski  Hern  before  the  15th  of  June,  1786. 


If  theobli. 
ge«oftbond»^ 
obtuin.  titlet 
in  hit  own 
nime  lor  part 
of  the  lands, 
the  iui8i|pfi« 
ment  of  which 
to  the  obligor 
was  the  con- 
sidHiition  of 
the  bond,  and 
suffer  the  ti- 
tkis  to  the  re* 
sidue  of  the 
lands  to  be 
lost  by  thf 
non-payment 
of  taxes,  a 
court  of  eqdl* 
ty  will  not 
lend  its  aid  to 
carry  into  ef- 
fect a  judg- 
ment at  law 
upon  the 
bond. 

A  court  of 
equity  will  an- 
nul a  contract 
which  th^  de- 
fendant has 
failed  toper- 
fonn,and  can- 
not perform, 
on  his  part. 
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7i%ihhm**  It  was  abo  agreed  by  another  writing  of  the  aame  dale, 
^^^'       that  if  SkiUem  would  giye  up  the  bond  for  1,000  acres, 

Mat's  Ex*At.  J^^°  ^^y  >bould  convey  to  him  1,100  acres  of  other 
Tabd  described  in  the  writing,  and  SkiUem  was  to  make 
his  eleaion  of  the  one  or  the,  other  before  the  1st  of 
October,  1786.  This  last  agreement  was  afterwards 
cancelled,  and  .a  bond  in  lieu  thereof  given  by  J«  May 
to  SkiUem,  dated  October  the  9th,  1787,  to  convey  to 
the  latter,  on  or  before  the  Ist  of  December,  1788, 
^  eleven  hundred  acres  of  first  rate  elk-horn  land^  weU 
watered,  and  lying  within  ten  mUes  of  LexiAgton." 

SkiUem,  notwithstanding  the  assignment  of  his  mili- 
tary and  treasury  warrants  to  J*  May,  afterwards  ob- 
tained patents  thereon  for  1,050  acres,  of  the  value  of 
4y41 8  dollars  66  cents. 

Tlere  was  no  evidence  that  SkiUem  ever  offered  to 
convey  those  lands  to  May,  or  his  representatives* 

The  bond  of  6th  of  March,  1785,  and  that  of  the 
9tfa  of  October,  1787,  were  both  fraudulently  placed  by 
SkiUem  in  the  hands  of  his  agent,  for  the  purposie  of 
enforcing  payment  of  both.  The  agent,  supposing  both 
bonds  to  be  due,  entered  into  an  agreement  with  J« 
May's  executors,  the  present  defendants,  for  the  dis* 
charge^of  the  bond  of  6th*  of  March,  1^85,  and  the 
same  was  ^venjip  by  Skittem's  agent  to  thedefendantSy 
with  a  receipt  thereon.  But  the.  agent  finding  after* 
wards  that  the  bond  of  6th  of  March,  1 785,  was  vacated 
by  that  of  the  9th  of  October,  1787,  refused  .to  carry 
that  agreement  into  effect,  but  brought  an  fcCtion  of  co- 
venant upon  the  condition  of  the  Last  mentioned  bond^ 
and  recovered  damages  to  the  amount  of  8,433  doUara 
and  35  cf^ts* 

John  May  devised  his  lands  to  his  executors  for  the 
payment  of  hi»  debts,  and  this  biU  was  brought  by 
SkiUem,  in  his  life-time,  to  subject  the  same  to  the 
payment  of  the  judgment  recovered  at  law.  Pending 
this  suit  in  chiancery,  SkiUem  died,  leaving  infimt 
heirs,  and  the  suit  was  revived  in  the  name  of  his  exe- 
cutors. Sixty  acres,  part  of  the  1,050  acres,  had  been 
sold  for  the  payment  of  the  state  tax  due  from  Skil- 
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I^fSt  and  the  two'imcta  of. 300,  and. 250  acrea^  had  SsiLLaKii's 
been  sold  for  the  direct  tax  due  to  the  United  Statea,       ^^'** 
but  were  redeemed  by  the  purchaser  of  the  60  acres*       MAvvkx'fts. 

After  the  filing  of  this  bill,  and  after  the  death  of 
Skillem,  John  May's  executors  filed  a  cross  bill  against 
Skillein's  executors,  and  it  was  agreed  that  both  suits 
should  be  tried  at  the  same  time. 

The  court  below  decreed  a  perpetual  injunction  as  to 
4^16  dollars  66  cents,  part  of  the  judgment  at  law, 
the  same  being  the  value  of  the  1,050  acres  patented  in 
the  oame  of  Skillem,  and  decreed  payment  of  the  rer 
sidue  out  of  the  real  esute  of  John  May,  unless  it 
should  be  otherwise  paid,  by  a  day  nanled  .in  thv  de* 
cree. 

Bothipardes  sued  out  their  writ  of  error. 

H*  Clay^  for  Skillern's  executors. 

€•  Lee^  for  May's  executors. 

it  was  contended^  in  behalf  of  Msy*s  cxecuton^ 

1st.  That  inasmuch  as  both  bonds,  viz.  that  for  1,000 
acres,  and  that  for  1,100  acres,  were  given  for  one.  and 
the  sfuite  CQOsideration,  a  discharge  of  either  was^  in 
equity,  a  discharge  of  both  ;  and  that  having  dis- 
charged the  first  bond' by.  a  new  engagement,  the  execu- 
tors of  Skillem  could  hot,  in.  iequity,  claim  satiisfactioti 
of  either. 

2dly.  That  Skillem  having  taken  to  his  own  use  part 
of  the  land  which  he  had  agreed  t6  assign  to  May  as 
a  consideration  of  the  bonds,  coVild  not  enforce  them  in. 
equity. 

ddly.  That  as  Skillem  had  suffered  a  part  of  the  lands 
to  be  lost,  by  not  paying  the  taxes,  he  had  thereby 
made  himself  chargeable  for  the  lands,  and  had  in  fact 
received  a  full  equivalent  for  the  consideration  of  the 
bonds  ;  and.therefore  there  ought  to  have  been  a  decree 
for  a  perpetual  injunction  s^  to  the  whole  Amount  of  the 
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StitLTOH's  judgment  at  law  ;  especially  as  the  ^act  of  fraud  on  the 
y  **        part  of  SkiUern  is  expressly  found  by  the  jury.     The 

May's  Ex'us.  half  of  2,500  acres  was  all  he  was  entitled  to,  if  hip 
conduct  had  been  fair.  But  as  it  has  been  found  other- 
wise by  a  jury,  a  court  of  chancery  ought  not  to  have 
given  its  aid  to  enforce  any  part  of  the  judgment  at 
law. 

For  SkillerrCs  executors  it  was  said,  that  it  was  not 
in  the  power  of  Skillem  alone  to  put  an  end  to  the  con- 
tract. That  by  surveying  and  patenting  the  lands,  he 
had  saved  them  from  forfeiture  for  not  surveying  with- 
in the  time  limited  by  law.  That  although  the  lands 
had  been  sold  for  taxes,  yet  the  redemption  enured  to 
the  benefit  of  the  right  owner. 

The  jury  found  .the  value  of  the  1,050  acres  of  iand, 
but  not  the  value  of  the  title.  The  laml  may  be  worth 
fifteen  dollars  an  acre,  but  the  title  may  be  worth  no- 
thing. 

The  patents  had  issued  by  mistake  in  tha  name  of 
Skillem,  and  that  mistake  was  owing  to  May's  not 
having  filed  the  assignmcrit  in  the  proper  office.  Skil- 
lern^s  executors  are  ready  and  willing  to  transfer  those 
titles  to  the  defendants. 

This  Court  gave  no  other  opinion  in  this  case  than 
is  expressed  in  the  following  decree. 

**  It  is  the  opinion  of  the  court  that  G.  Skillem,  by 
acquiring  to  himself  the  legal  estate  to  1,050  acres  of 
land,  the  equitable  right  to  which  he  had  transferred 
to  John  May  on  the  6ih  of  March,  ir85,  (and  having 
never  conveyed  or  offered  to  convey  the  said  lands  to 
May  or  to  his  legal  representatives,)  and  it  appearing 
that  at  the  time  of  the  decrees  rendered  in  these  causes, 
certain  parts  of  the  said  entries  to  which  Skillem  had 
thus  acquired  the  legal  title,  and  which  constituted  a 
paVt  of  the  consideration  of  the  bond  on  which  the 
judgment  at  law  was  entered,  had  been  lost  in  conse- 
quence of  the  neglect  of  Skillem  to  pay  the  taxes  due 
thereon,  the  complainants  below  in  the  original  suit 
were  not  entitled  to  the  aid  of  a  court  of  equity  to  en- 
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force  the  execution  of  the  obligation  of  the  9th  of  Oc-  SKiLLiBHf»g 
tober,  1787,  or  to  obtain  satisfaction  of  the  judgment        ^*'** 
at  law  foimded  thereon. 


May's  Ex'Ri^ 


**  It  is  therefore  decreed  and  ordered,  that  the  decree 
of  the  district  court  rendered  in  the  original  cause  be 
reversed  and  annulled  with  costs;  and  this  court  doth 
remand  the  same  to  the  said  district  court  for  further 
proceedings  to  be  had  therein,  in  order  that  an  <^qual 
and  just  partition  of  the  2,500  acres  of  land  mentioned 
in  the  said  assignment  of  the  6th  of  March,  1785,  be 
made  between  the  legal  representatives  of  the  said 
George  Skillem  and  the  said  John  May. 

^*  And  as  to  so  much  of  the  decree  in  the  cross*8uit 
as  enjoins  4,416  dollars  66  cents,  piirt  of  the  judgment 
at  law,  this  court  doth  affirm  the  same,  and  as  to  the 
residue  of  the  said  decree,  it  is  decreed  and  ordered, 
that  the  same  be  reversed  and  annulled,  with  costs  ; 
and  this  court,  proceeding  to  give  such  decree  in  the 
said  cross-suit  as  the  said  district  court  ought  to  have 
given,  it  is  further  decreed  and  ordered,  that  the  judg- 
ment at  common  law  mentioned  in  the  said  bill  be  per- 
petually enjoined*" 


FRENCH'S  EXECUTRIX  v.  THE  BANK 
OF  COLUxMBIA. 


Fabnch 

V. 

Ba^k  or 
Columbia. 


ERROR  to  the  circuit  court  of  the  district  of  Colum- 
bia, sitting  at  Washington. 

This  was  an  action  of  assumpsit  upon  the  promissory 
note  of  W.  M.  Duncanson,  payable  to  George  French 
or  order,  and  by  him  indorsed  to  the  plaintiffs  .for 
1,400  dollars  at  60  days,  dated  October  10th,  1798,  and 
due  December  9th — 12th. 

On  the  trial  at  law  in  the  court  below,  the  plaintiff  in 
error  took  a  biU  of  exceptions  which  stated  the  following 


T|ie  imUrser 
of  a  pi*omisso- 
ry  noic  for  the 
acccMiimoda- 
.  tioii  of  the 
inaier^  in  en- 
titled to  strict 
notice-. 

If  t  he  draw- 
ei  of  H  bill  of 
exchangee,  at 
the  time  of 
drawing,  hat 
a  right  to  ex- 
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facts:  that  the  baDkiog  house  of  the  plaintiffs  was  sitoa* 
ted  in  Georgetown^  in  the  district  of  Columbia,  at  the 
time  the^ note  became  payable  ;  in  which  town  )^e. de- 
fendant's testator  also  resided.     That  Duncanson,  the 
maker  of  the  note,  lived  in  the  city  of  Washington,  four 
a;?  'v?L  a'*  "^*'*^*  distant  from  the  Bank  of  Columbia,   'lliat  the  last 
wktS,  he  u  ^y  ^^  S™^^  ^^P^**  '***  °^^  expired  with  the  12tht>f  Dc- 
rntiUed  to     cember,  1798.    That  the  defendant's  testator  was  very 
sfrict  notice,    ill  and  confined  to  his  bed,  from  the  9th  to  the  14th  ot 
December,  1798,  on  which  last  mentioned  day  he  died-; 
that  the  defendant  proved  his  will  and  took  out  letters 
testamentary  on  the  28th  of  the  same  month*    That  on 
the  15  th  of  December  a  notary  public  caQbd  at  the  house 
of  Duncofisoriy  the  maker  of  the  note,  to  demand  pay- 
ment, but  was  informed  that  he  had  gone  into  George- 
'  town,  whereupon  the  note   was  protested ;  that  one 
fVieems^  an  agent  qI  the  defendant,  had  noti.ce  of  the 
disfaonour.of  the  note  in  January^  1799,  and  converged 
rvith  and  e/ideavmired  to  make  arrangements  with  the 
plaintiffs  for  the  same. 

.  That  the  note  was  indorsed  by  the  defendant's  testator, 
wi^out  any  valuable  consideration  passing  from  him  to 
any  person  for  the  same,  merely  to  accommodate  Duncanr 
son\  the  maker  of  the  note,  and  to  give  him  a  credit  with 
the  plaintiffs  for  the' amount  thereof,  and  that  the  plain- 
tiffs received  the  same  with  a  knowledge  of  its  being  so 
drawn  and  indorsed  ;  that  the  defendant's  testator  in  his 
life-time,  and  the  defendant  since  his  death,  hceoe  suffer- 
ri/ no  loss  or  injury,  from  the  circumstance  of  the  note 
not  having  been  demanded  of  the  maker  before  the  15th 
of  JDecember,  1^98^  or  of  the  want  of  notice  to  the  de- 
fendant's testator,  or  to  the  defendant,  other  than  as 
aforesaid  ;'  and  that  the  court  at  the  plaintiffs'  request, 
thereupon  instHicted  the  jury  that  such  laches  and  nc 
gleet  of  the  plaintiffs  as  to  d  demand  on  the  m^er^  and 
An  not  giving  other  notice  than  as  above  stated  to  the  in-' 
dorser^  does  not  debar  and  take  away  the  plaintiffs^  right^ 
to  recover  upon  that  note  in  this  action  against  the  de» 
fendant. 

The  defendant  below  took  another  bill  of  exceptions 
to  the  refusal  of  the  court,  to  instruct  the  jury  that  the 
neglect  of  the  plaintiffs,*  to  demand  payment  and  to  give 
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■btice^  »  before  stated,  discharged  the  defendant^  tes- 
tator from  all  liability  upon  the  note,  if  the  jury  should 
be  satisfied  by  the  evidence  that  Duncanaon  received  the 
asoney  from  the  plaintiffs,  with  the  assent  of  the  de- 
fendant's testator,  after  his  indorsement,  and  that  at  the 
time  of  the  drawing  and  indorsing  of  die  note,  it  was 
the  understanding  of  all  parties  that  the  money  should 
be  so  paid ;  and  that  such  payment  and  assent  were  a 
Sttficieat  consideration  passing  from  French  to  Duncan- 
son. 


The  judgment  below  being  for  the  plabtifis,  the  de- 
fendant brought  her  writ  of  error* 

Hcarper^  for  plaintiff  in  error. 

.  The  plaintiffs  below  claimed  a  right  to  recover  upon 
this  note,  notwithstanding  their  laches^  upon  three 
grounds. 

Ist.  Because  it  was  an  accommodation  note,  and  no 
consideration  passed  from  French  to  Duncanson. 

2(l«  I'hat  French  had  suffered  no  injury  by  the  negleci 
f  the  plaintiffs ;  and 

dd.  The  assent  of  the  defendant's  agent,  after  die 
note  became  payable. 

Ist.  It  is  not  a  note  for  the  accommodation  of  the  ^Av 
fendanfa  testator^  but  for  that  of  W.  M*  Duncanson,  the 
maker. 


No  man  ought  to  be  held  liable  upon  a  contract  fur- 
ther 4han  he  has  consented  to  bind  himselfl  If  his  con- 
tract was  coruRttonal^  he  cannot  be  €Aaolutely  bound  un- 
til the  condition  has  been  performed. 

What  then  was  the  contract  ilrhich  the  defendant's 
testator  entered  into  by  indorsing  the  note  i 


By  the  law  of  Maryland  which  must  decide  this  vmmc^ 

and  which  on  this  subject  is  precisely  the  siime  as-she 

law  of  England,  an  exact  analog}*  exists  between  an  in- 

.  dorsed  promissory  note  and  an  accepted  inland  bill  of  ex- 

Vol.IV.  T 
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change.  When  an  indorsed  promiasoiynote^  payable  U 
order,  is  indorsed  by  the  payee,  it  is  in  truth  an  inland 
bill  of  exchange  drawn  by  the  payee,  in  favour  of  the 
indorsee,  upon  the  maker,  (his  debtor  by  the  note,)  and 
by  hinn  accepted*  Hence  the  law  with  respect  to  both 
kinds  of  paper  is  the  same*  The  contract  of  the  first 
indoraer  of  a  promissory  note  is  the  same  as  that  of  the 
drawer  of  a  bill  of  exchange.  It  is  an  express,  not  an 
implied  contract*  An  implied  contract  is  that  which  the 
law  (to  prevent  a  failure  of  justice)  presumes  the  par- 
ties to  have  made,  where  they  have  failed  to  make  an 
express  contract  ifor  themselves  ;  and  courts  will  vary 
the  terms  of  such  implied  contract  according  to  the  prin* 
ciples  of  natural  justice.  But  by  writing  his  name  on 
the  back  of  the  note,  the  indorier  entered  into  an  ^x- 
presa  contract,  the  terms  of  which  are  as  well  known, 
by  a  reference  to  the  law  merchant,  as  if  they  were  writ- 
ten at  large  on  the  note.  He  does  not  thereby  bind  him- 
self to  pay  at  all  events.  He  only  says  to  the  holder^ 
^^  if  you  use  due  diligence  in  demandmg  the  money  of 
the  maker  and  he  refuses  to  pay  it,  and  if  you  give  me 
reasorable  notice  thereof,  I  will  pay  you.''  It  being  then 
a  part  of  the  express  contract  between  the  parties,  that 
the  holder  should  in  reasonable  time  demand  the  money 
of  the  maker,  and  give  due  notice  of  non-payment  to  the 
iridorser,  before  the  latter  can  be  charged,  upon  what 
principle  can  «  court  o^  justice  dispense  with  the  per- 
formance of  those  precedent  condiMons  F  There  is  do 
case  upon  a  promissory  note^  in  which  they  have  been 
dispensed  with,  except  in  that  of.  De  Berdt  v.  Atkinson^ 
%  H.  S.  336.  and  there  it  was  done  because  the  maker 
of  the  note  was  known  by  all  the  parties,  to  be  insolvent 
at  the  time  of  making  and  indorsing  the  note,  and  there- 
fore the  contract  of  the  indorser  in  that  case  was  not 
supposed  to  be  conditional,  but  absolute.  But  the  au- 
thority of  that  case^  alchoujp;h  attended  by  such  special 
circumstances,  is  shaken,  if  not  overruled  by  the  case 
of  Nicholson  v.  Gouthitj  in  the  same  hookup.  609.  where 
notice  to  the  indorser  of  a  promissory  note  was  held  ne- 
cessar}',  although  the  insolvency  of  the  maker  was  known 
to  the  indorser  before  the  note  became  payable^  and  al^ 
though  he  indorsed  it  for  the  accommodation  of  the  maker  ^ 
and  merely  to  obtain  him  a  credit.  I'he  latter  is  in  its 
circumstances,  more  like  the  case  now  before  the  couit, 
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than  that  of  DeBerdt  v.  Atkinson.  The  judges  in  giving 
their  opinion  in  De  Berdt  v.  Atkinson^  relied  not  on  the 
actual  insolvency,  but  on  the  knowledge  of  the  insolven- 
cy by  all  the  parties,  at  the  time  of  making  and  indor- 
sing the  note  ;  whereby  it  appeared  that  the  defendant, 
in  that  case,  had  not  annexed  the  usual  conditions  to  his 
contract  as  indorser;  but  had  waived  them  ;  and  that  the 
Waiver  was  known  to  the  plaintiffs. 

It  is  true  that  in.the  case  of  Nicholson  .v«  Gouthit^  it 
appeared  that  Burton^  the  other  indorser,  had  put  into 
the  defendant's  hands,  funds  t6  meet  the  payment  of  the 
note,  but  the  note  not  having  been  d^anded  when  due, 
the  defendant  had  paid  away  those  funds«     But  if  the 
defendant  was  not  entitled  to  notice,  he  paid  away  those 
funds  in  his  own  wrong,,  and-therefore  if  any  damage 
arose  to  him  in  consequence,  it  could  not  make  his  case 
tfa^  better.     It  may  also  be  observed  that  the  court  in 
giving  an  opihioil  did  not  notice  this  circumstance  as  a 
grdtind  of  that  opinion ;  the  chief  justice  seems  to  ex- 
clude a  presumption  of  that  kind,  because  he  says  that 
the  justice  of  the  case  is  with  the  plaintijf\  which  could 
not  be  true  if  the  defendant  had  suffered  damages,  im- 
puuble  to  the  laches  of  the  plaintiff*    The  only  ground 
upon  which  the  court  rested  their  opinion  was,  that  the 
form  of  gvaranty  which  the  parties  had  adopted,   re- 

Suired  due  notice  to  the  indorser,  and  therefore,  al- 
lOugh  the  justice  of  the  case  Was  with  the  plaintiff, 
they  could  not  dispense  with  such  notice. 

.  Upon  this  ground  the  opinion  is  certainly  inconsist- 
ent with  the  case  of  De  Berdt  v.  Atkinson;  for  in  the 
latter  the  ^Bmcfortn  of  guaranty  had  been  adopted,  yet 
that  circumstance  was  not  deemed  sufficient  to  render 
notice  necessafy,  in  a  case  where  the  undertaking  of  the 
mdorser  was  to  pay  at  all  events — an  undertaking  which, 
in  that  case,  was  presumed  from  the  fact  that  the  in- 
solvency of  the  maker  of  the  note  was  known  to  aU  the 
parties  at  the  time  of  making  and  indorsing  the  note, 
but  in  the  case  of  Nicholson  v.  Gouthit^  the  maker  was 
not  insolvent,  but  only  embarrassed  at  the  time  of  the 
making  and  indorsing  of  the  note,  and  did  not  become 
insolvent  until  afterwards,  and  before  the  note  became 
payable,  so  that  there  was  no  circumstance  upon  which 
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to  bu&d  the  presuwfitioit  that  the  defemdant  tatendcd  t» 
make  himself  liable  at  ail  events. 

The  true  principle  which  will  reconcile  all  the  cases 
upon  this  point,  is^  ^^  that  notice  need  not  be  given  t9 
him  who  is  liable  in  the  last  resort*^* 

In  the  present  case^  the  insolvency  of  the  maker  of 
the.  note  is  not  averred,  nor  any  other  circumstance  to 
show  that  French  was  liable  in  the  last  resort* 

If  the  note  had  been  made  by  Duncanson  to  accom* 
modate  French,  plld  French  had  received  the  numey 
frdm  the  bank,  then  indeed  it  might  have  been  con- 
tended, that  as  French  was  the  person  liable  in  the  hit 
resort,  he  was  not  entitled  to  notice.  But  the  case 
state4  is,  that  French  indorsed  the  note  to  accommodate 
DuMatiBon,  who  received  the  money  of  the  bank.  The 
obligation  of  French,  therefore,  was  simply  that  of  an 
tfldot^er  of  a  promissory  note  ;  or  of  the  drawer  of  an 
Inl^md  bill  of  exchange. 

Considered  in  this  point  of  view,  the  plaintiffs  rdy 
upatk  those  cases  which  say  that  the  drawer  of  a  bill  of 
exchange  without  funds^  is  not  entided  to  notice* 

It  is  admitted- that  an  analogy  exists  between  an  in- 
dorsed pr6mis8ory  note  and  an  inland  biU  of  exchange. 
But  the  analogy  is  not  complete  until  the  bill  of  ez« 
dmnge  is  accepted* 

There  is  no  case  in  which  notice  has  been  deemed 
unnecessary,  when  the  btU  has  been  accepted^  except 
that  of  Wahvyn  y.  St.  ^intin,,  1  Bos.  W  Pul.  653. 
which  will  be  noticed  presently.  In  all  the  prior  case$^\ 
in  which  the  Want  of  funds  has  been  holden  as  excusing 
the  waiit  of  notice,  acceptance  had  been  refused i  so  that 
the  question  has  never  arisen  oh  an  accepted  bill,  but  in 
ihe  single  case  of  Wahvt/n  v.  St.  ^intin. 

It  is  admitted  that  it  has  been  decided,  that  if  the 
drawer  has  neither  funds  in  the  hands  of  the  drawee 
before  the  bill  becomes  payable,  nor  a  right  to  drawyhe 
is  Hbt  entitled  to  notice ;  and  the  reason  given  is  be* 
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oaiMe  he  cannot  expect  the  bill  to  be  accepted  and  paid, 
and  therefore  practises  a  fraud  upon  the  holder  ;  and 
because  he  cannot  suffer  injury  by  the  want  of  notice. 
These  reasons  extend  only  to  the  case  of  a  draper  who 
has  no  right  to  drccw^  and  the  bill  U  not  accepted ;  for 
the  acceptance  is  conclusive  evidence  that  the  drawer 
had  funds,  (or  credit^  which  is  the  same  thing  in  sub- 
stahce,)  against  every  person  but  the  acceptor,  in  a  suit 
between  him  and  the  drawer.  If  the  drawee  has  pro- 
mised to  accept  the  bill,  the  drawer  has  a  right  to  kh^ 
pect  that  his  bill  will  be  accepted,  and  he  has  practised 
no  fraud  upon  the  holder  of  the  bill.  Notice 'of  non- 
acceptance  and  a  fortiori  of  non-payment  of '  such  a  bill 
may  be  very  material  to  the  drawer,  as  he  would  be 
thereby  liable  for  interest,  daniages  and  costs,  which 
he  would  have  a  right  to  rec6ver  over, against  the 
drawee  who  had  thus  violated  his  fiiith,  in  not  honour- 
ing his  bill  according  to  promise  ;  and  by  the  want  of 
snch  notice  the  drawer  may  lose  his  remedy  against  the 
drawee  by  his  insolvency. 

This  may  be  the  case  where  the  drawer  draws  ^ 
bill  for  hie  own  accommodation  without  funds, , and,  ibii 
drawee  agrees  to  accept  it  to  give  the  drawer  a  credit* 

Bat  in  the  present  case  the  bill  is  drawi),  not  for  the 
accommodation  of  the  drawer^  but  of  the  draiuee^^  and 
die  drawee  haft  not  only  agreed  to  accept,  but  has  .ac- 
tually accepted  it ;  and  if  the  reasons  for  dispensing 
with  notice  did  not  apply  to.  that  case,  much  less  can 
they  to  this. 

If  a  bill  of  exchange  be  drawn  to  accommodate  the 
drawee^  the  drawer  has  a  right  to  expect  that  it  will  be 
acaepted  ;  and  if  accepted,  has  not  only  a  right  to  ex-- 
pectf  but  to  insist  that  it  shall  be  paid,  precisely  in  |he 
same  manner  as  if  it  had  been  drawn  upon  funds  in  the 
regular  course  of  'mercantile  transactions. 

He  stands  precisely  in  the  same  situation  as  if  it  had 
been  so  drawn. 

In  a  regular  transaction,  if  the  drawee;  having  funds, 
after  agreeing  to  accept,  refuse  acceptanccy  the  holder 
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Frbnch      may  immedUtehr  call  upon  the  drawer^   trho^  after 
Bank  of     ^^*°8  ^P  *«  bil»»  «nay  recover  against  the  drawee  the 
Coi^uMBiA.    principal,  interest,  damages  and  costs* 

So  if  the  biU  be  drawn  for  the  accommodation  of  the 
draweey  and  be  not  accepted,  the  holder  can  imme- 
diately call  upon  die  drawer,  who  upon  taking  it  up,  may 
recover  of  the  drawee  the  amount  of  the  bill,  with  in- 
terest, damages  and  costs* 

Immediate  notice  of  non^accepunce  is,  therefore, 
equally  necessary  in  both  cases  ;  a  failure  of  the  drawee 
in  either  case  being  equally  prejudicial  to  the  drawer* 

In  a  regular  transaction,  if,  after  acceptance^  the  ac- 
ceptor, having  funds,  refuse  to  pay  ;  the  drawer,  after 
taking  lip  the  bill,  may*  recover  against  the  acceptor  the 
principal,  interest,  damages  and  costs*' 

So  if  a  bill  be  drawn  to  accommodate  thtdrawee^  if, 
after  acceptance^  (which  is  the  present  case,)  the  ac- 
ceptor refij»e  to  pay  ;  the  drawer,  after  taking  up  the 
bill,'  may  recover  against  the  acceptor  in  like  manner* 

If  the  acceptors  in  botn  cases  should  become  insol- 
▼ent,  both  drawers  would  sustain  precisely  the  same 
injury;  the  one  by  being  unable  to  withdraw  his  funds, 
and  obtain  security  for  the  interest,  damages  and  costs, 
and  the  other  by  being  unable  to  get  a  reimbursement 
of  the  principal,  interest,  damages  and  costs,  which  he 
had  been  compelled  to  pay  for  the  accommodation  of  the 
drawee* 

The  two  cases  are  precisely  parallel ;  and  if  notice  is 
necessary  in  one  case,  it  is  equally  necessary  in  the 
other. 

If  the  note  otChriatian  to  3  BL  Com*  4ro.  be  cited, 
the  answer  is,  that  the  authoriof  that  note  refers  to  no 
case  but  De  Berdt  v.  Atkinson. 

The  only  case  reported,  which  has  decided  that  the 
drawer  of  an  accepted  bill  is  not  entitled  to  notice,  is 
that,  of  Wahvmi  v.  St.  ^intiny  1  Boa.  &?  Pul.  652.   The 
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bill  there  was  ^drawn  for  the  accommodation  of  the      Fremcr 
payee^  aiid  the  action  was  by  the  indorsee  against  the      ^    ^' 

drawer.    The  acceptor  had  funds  of  .the  payee^  but  not  Columbia. 
of  the  drawer. 

It  is  difficuk  to  understand  the  chief  justice  in  de- 
livering the  opinion  of  the  court  in  that  case*  He  sa^s, 
«(  as  fariis  concerns  the  drawer,  it  is,  what  it  has  been 
called/ a  mere  accommodation*^  This  is  true,  but  it 
was  not  for  bis  own  accommodation,  which  is  tbe  only 
kind  of  acconuQodation  that  will  justify  the  want  of 
notice. 

He  then  proceeds,  **  and  all  consideration  of  effects 
of  die  drawer  in  the  hands  of  the  acceptoir  may  be  laid 
aside/'  This  again  u  strictly,  and  literally  true  ;  but 
ihe  drawer  had  a.Jair  pretence  /or  drawings  ^nd  the 
acceptance  was  on  the.  ground  of  a  fair  mercantUe  agree^ 
ment;  for  it  is  stated  that  the  drawee  had  factually  ac- 
cepted the  biU  on  the  faith  of  funds  put  into  his  hands 
by  the;^^tf  to  meet  thp  payment.  And  in  the  next 
page  .his  Lordship  says,  ^\  JSut  it  may  be  proper  to 
caution  bill-holders  ncd  to  rely  on  it  as  a  general  rql^ 
that  if  the  drawer  has  hg  effects  in  the  acceptor's  handti 
notice  is  not  necessary.  ^  The  cases  of  acceptances  pfotk 
the  faith  of  consignments  from  the  dniifelrnot  come  to 
hand,,  and  the  case  of  acceptances  011  the  ground  of fiit 
mercantile  agreemenls^  may  be  stated  as  exceplioils  $ 
and  there  may  be  possibly  many  others"  |n  the'  next 
aenten^,  also,  he  seems  Co  admit,  that  wheife  the 
draper  has  no  effects  in  the  hands  of  the  drawee,  yet  if 
he  has  "  a  fair  pretence  ybr  drawing^  although  it  ia 
for  the  purpose  of  raising  money  by  discount  for  him- 
self, yet  he  is  entitled  to  notice.  Here  then  is  a  differ- 
ence between  the  ppimdn  and  thejiu^eni  of  the  court, 
which  it-is  difficult  to  reconcile. 

He  proceeds,  *^  it  seems  clear  that  notice  can  be  of 
no  use  'to  him,  (the  drawer,)  his  situation  being  this, 
that  if  the  acceptor  d6es  not  pay,  he  must ;  and  may 
■then,  and  not  till  then,  resort  to  the  accept9r  to  be  re- 
imbursed ;  notice,  theretore,  can  amount  to  nothing, 
«ince  his  situation  cannot  be  changed."  So  in  the  case 
of  a  real  negotiation, .  the  situation  of  the  drawer  is. 
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that  if  the  acceptor  does  not  fzy,  he  must ;  prctirided 
ht  b^8  clue  notice.  If  the  chief  justice  meant  to  say 
that  St.  Qiiintin  was  absolutely  bound  to  pay  if  the  ac- 
ceptor did  not,  it  was  begging  the  quesuon.  But  lus ' 
argument  seems  to  rest  on  the  ground  that  the  drawer 
could  not  resort  to  the  acceptor  until  he  (the.  drawer) 
had  paid  the  bill.  But  notice  was  netessary  to  htm,  ths&t 
he  might  know  where  to  apply  to  take  up  the  bill,  ber 
fore  the  acceptor  should  beicome  insolvent.  Notice 
might  also  be  of  use  to  him,  even  before  pa3rment,  as 
he  might  take  measures  to  get  security  from  the  ac- 
ceptor, to  indemnify  him  against  the  bill  when  it  should 
come  back  to  him.  His  situation  would  certainly  be 
very  much  changed  by  the  want  of  notice,  if  the  ac- 
ceptor should  become  insolvent  after  the  bill  became 
Eyable ;  for  if  due  notice  had  been  given,  he  might 
ve  taken  up  the  bill,  and  compelled  t&e  acceptor  to 
repay  him  the  money. 

His  Lordship,  with  great  force  of  reasoning,  says, 
*^  Perhaps,  indeed,  notice  ought  never  tq  be  dispensed 
with)  siTice  it  is  apart  of  the  same  custom  of  merchants 
which  creates  the  duty  ;  especially  as  the  grounds  for 
dispensing  with  it  are  such  as  cannot  influence  the  con* 
duct  of  the  holder  of  a  bill,  at  the  time  when  he  is  to 
determine *whkher  he  will,  or  will  not,  give  notice; 
for  ninety-nine  times  in  a  hundred  he  cannot  know 
whether  the  drawer  have  or  have  not  c^ffects  in  the  hands 
of  the  acceptor,  or  for  whose,  accommodation  the  bill 
was  drawn.  It  has,  however,  been  resched  in  mant 
cases^  where  the  drawer  has  had  no  effects  in  the  hands 
of  the  ACCEPTOR,  that  nottci  mig'ht  be  dispensed  V9iih.** 
In  this  last  position  his  Lordship  was  certainly  mis- 
taken, for  there  had  not  (hen  been  a  single  decision  that 
notice  was  not  necessary  to  the  drawer,  if  the  bill  had 
been  accepted. 

He  also  says,  "  Where  the  drawer  has  no  effects, 
and  has  no  fair  pretence  for  drawings  or  where  be  draws 
without  having  effects  intended  to  be  applied  in  pay- 
ment, and  only  for  the  purpose  of  raising  money  by 
discount  for  himself  and  a  fortiori  for  the  acceptor^ 
which  is  this  case,  it  is  fairly  deducible  from  the  cases 
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which  have  been  resolved,  that  notice  need  not  be 

given." 

It  is  difficult  to  conceive  why  there  should  be  a 
stronger  reason  for  dispensing  with  notice  to  a  drawer 
for  the  accommodation  of  the  acceptor^  than  to  a  drawer 
for  his  ^xvn .  accommodation.  Indeed,  in  the  former 
case,  there  is  no  reason  for  dispensing  with  notice  which 
will  not  apply  to  every  possible  cas^. 

The  case  of  Whitfield  v.  Savage,  2  Bos.  6f  PuL  277. 
has  settled  the  point  that  the  insolvency  of  the  acceptor 
will  not  dispense  with  notice  to  the  drawer. 

2.  The  second  ground  on  which  the  plaintiffs  rest 
their  claim  to  recover,  is,  that  the  defendant  has  shown 
no  actual  damage  by  reason  of  the  w?  jt  of  notice. 

But  if  the  drawer,  for  the  accommodation  of  the 
acceptor,  is  as  much  entided  to  notice,  as  the  drawer 
upon  actual  funds,  there  is  no  more  reason  why  th<» 
drawer  should  be  bound  to  show  actual  damage  in  one 
.case  than  In  the  other.  It  cannot  be  because  he  has 
paid  no  consideration  for  the  bill,  because,  in  the  case 
of  a  bill  drawn  on  actual  funds,  although  the  drawer 

Cys  a  consideration  when  he  deposits  the  funds,  yet 
also  receives  a  consideration  from  the  payee  when 
he  delivers  the  bill,  so  that  when  he  has  drawn  and 
delivered  the  bill,  be  is  nothing  out  of  pocket ;  he  has 
in  fact  parted  with  nothing.  What  he  gave  he  has  re«> 
ceived. 

In  the  present  case,  although  French  paid  nothing,  to 
Duncanson,  yet  he  received  nothing  from  the  bank.;  so 
that  he  stands  exactly  in  the  same  situation  as  if  he  had 
paid  Duncanson  the  whole  money  and  received  the  same 
amount  from  the  bank.  In  either  case  nothing  rested 
with  French  ;  and  he  stood  precisely  in  the  same  situa- 
tion as  if  he  had  loaned  the  money  to  Duncanson  upon 
his  note,  and  had  afterward^  got  the  money  from  the 
bank  upon  the  same  note* 

Vd.  IV.  V. 
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3.  As  to  the  third  ground  o«  which  Ac  aaion  b  at- 
tempted  to  be  supported,  it  is  suflkient  to  say  thirt  thei 
case  stated  in  the  biD  of  ezceptioris  shows  nothmg,  at 
most,  but  an  attempt'  to  cemptomite  with  the  bank, 
without  a  knoWledige  of  the  fiKt  of  want  of  nodce,  or 
of  the  law  arising  upon  that  fiui^ 


JUimon^  contra,  contended  that  Fmeh  was  to  be 
considerod  as  the  dw#er  of  a  biO  of  exchange  without 
funds^  and  therefore  not  entitled  to  notice,  and  cannot 
set  ttp  the  want  of  it  as  a  defence,  unless  be  can  show 
that  he  has  actually  sustained  an  injury  by  such  want 
ChUty.  68.  88k 

Wa  cotiVidenitlon  passed  from  French  to  Duncanson. 
If*-Ftoich  had  paid  Duncanson  for  the  bill,  then  that 
money  #ould  faa^e  been  funds  of  French  in  the  handa 
of  Duncanson,  upon  which  French  might  have  drawn* 

The  burthen  of  proof  lies  on  French  to  show  that  he 
had  fonds,  or  that  he  has  suffered  actual  lossby  the 
want  of  nbtice. 

In  the  case  of  De  Berdt  v.  Atkinson^  the  insolvency 
of  Brown  did  not  affect  the  question,  and  was  not  re- 
Ked  on  by  the  court  When  Brown  signed  the  note,  he 
was  notoriously  insolvent,  but  he  miffht  have  become 
solvent  when  the  note  became  due.  fhere  is  jDnly  one 
ground  upon  which  that  case  can  be  supported,  and 
that  is,  that  it  was  an  accommodation  note,  and  go* 
vemed  by  the  same  principle  as  a  bill  drawn  without 
funds*  Butler's  opinion  is  strong  that  notice  is  only 
requisite  in  a  fair  mercantile  transaaion  for  vahie  re- 
ceived in  the  regular  course  of  trade.  The  same  doc- 
trine is  laid  down  by  ChrUtian^  in  his  note  to  2  jB/. 
Com.  4r0.  '  The  case  of  Nichobon  v.  Gauthit  is  not  con- 
tradiototy  to  that  of  De  Berdt  v.  AMnsan.  The  latier 
case  turned  upon  the  fact  that  the  defeodam  had  suffered 
a  loss  by  the  want  of  notice ;  he  haying  given  up  a  se- 
curity which  he  held* 

The  case  of  Wahoyn  v.  St.  ^ntin  only  decides  the 
'old  jioint,  that  notice  is  not  necessary  if  the  drawer  has 
no  funds. 
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'  IMssaidtbat  It  muat  be  a  mercantile  trimsactiom    A   Colvmbia. 
mercantile  tran6acti<»i  is  a  transaction  usual  among 
merchants ;   and  biUs  drawn  for  accommodation  are 
more  frequent  among  merclumts  than  bills  drawn  upon 
fiuids. 

The  true  principle  is,  that  the  kx  «mrcaioria'hxvit% 
.fixed  the  tenns  ot  this  species  of  contract^  a  man  is 
isnpposed  to  oonttact  accordingly* 

It  is  said  that  a  bill  drawn  without  funds  is  not  a  mer- 
cantile  transaction  ;  but  a  man  may  fairly  draw  on  what 
hb  siqyposesto  be  fundi,  hut  may  be  daeeived* 

A  merchant  may  agree  to  accept,  or  to  give  credit, 
or^to  tend  the  money ;  a  bill  drawn  under  such  ciretmi- 
stances  would  be  a  fair  and  regular  mercantile  transac* 
tion« 

The  fallacy  of  the  argument  is,  that  it  was  not  an 
accommodation  to  French,  but  to  Duncaason* 

French  selected  this  form  of  guaranty,  and  is  eaiitkd 
to  all  its  privileges. 

Ftbmary  23* 

Marshall,  Ch«  J.  delivered*  the  opinion  of  the 
court. 

The  material  question  m  this  case  is,  whether  a  per* 
son  who  indorses  a  promissory  note  for  the  accommo- 
dation of  the  drawer,  be  discharged  from  the  responsi* 
bility  which  the  indorsement  creates,  by  the  failure  of 
the  holder  to  demand  payment  of  the  miker  in  the  usual 
time,  and  to  give  notice  to  the  indorser  that  the  note  is 
not  paid* 

That  by  the  general  rule  of  law  the  omission  to  de- 
mand  pa3rment  from  the  maker  when  the  note  becomes 
payable,  and  to  give  notice  to  the  indorser  that  payment 
has  been  refused,  discliarges  the  indorser,  b  admitted ; 
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Fabxch      but  from  this  geperal  rule  of  law  escepticm*  exist,  «id 
Bank  or     ^^^  counsel  for  the  defendants  in. error  contend  that  the 
CQ1..VMBIA.   case  stated  b  comprehended  in  tee  of  these  ezcep- 
tions. 

It  is  laid  down  as  an  exception  to  the  general  rule, 
in  its  application  to  bills  of  exchange,  that  if  the  drawer 
has  no  effects  in  the  hands  of  the  drawee,  notice  of  the 
(dishonour  of  the  bill  may  be  dispensed  with«-  and*  tha 
case  of  an  indorser  of  a  promissory  note-  for  the  accom- 
modation of  the  maker,  is  said  to  come  within  the  same 
reason  and  the  same  law. 

The'  cortedness  of  this  position  will  be  best  tested 
by  considering  the  reason  of  die  rule,  and  the  reason 
or  the  exception. 

Why  is  it  that  notice  must  ioimediatelj^  be  given  fs 
the  drawer  that  his  bill  is  dishonoured  by  the  drawee  i 
It  is  because  he  is  presumed  to  have  effects  in  the  hands 
of  the  drawee,  in  consequence  of  which  the  drawee 
ought  to  pay  the  bill,  and  that  he  may  sustain  an  injury 
by*  acting  on  the  presumption  that  the  bill  is  actudly 
paid*  1  he  law  requires  this  notice,  not  merely  as  an 
mdefnnity^  against  actual  injury,  but  as  a  security  against 
a  possible  injury  which  may  result  from  the  laches  of 
the  holder  of  the  bill.  To  this  security,  then,  it  would 
seem,  the  drawer  ought  to  remain  ^ntided,  unless  his 
case  be  such  as  to  take  him  out  of  the  reastm  of  the 
nde. 

A  drawer  vrbo  has  no  effects  in  the  hands  k."  the 
drawee,  is  said  to  be  without  the  reason  of  the  ru!ef 
and  thiiiefore  to  form'  an  exception  to  it. 

This  hlu  been  laid  down  in  the  books  as  a  positive 
qnaltfication  of  the  rule,  but  has  seldom  been  so  laid 
down,  except  in  cases  where,  in  point  of  fact,  the 
drawer  had  no  right  to  expect  that  his  bill  would  be 
honoured,  and  could  sustain  no  injury  by  the  negle^  of 
the  holder  to  sive  notice  of  its  bemg  dishonoured.  In 
»ason  it  would  seem,  that  in  such  cases  tniy  can  the 
exception  be  admitted,  and  that  the  necessity  of  notice 
ought  to  be  dispensed  with  only  in  those  cases  where 
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notiee'  must 


unnecessary,   or  immaterial   to   the      Fkxired 

Bank  ov 

The  reasoning  of  the  judges^  m  most  of  the  cases 
which  have  been  cited,  would  seem  to  warrant  this  re^ 
striction  of  the  exception* 

The  case  of  Btkerdike  v.  Bollman  was  a  bill  drawn  by 
a  debtor  on  his  creditor,  without  a  single  accompanying 
circumstance  which  could  raise  an  expectation  that  the 
bill  would  be  accepted  or  paid*  Notice  in  this  case  was 
declared  to  be  unnecessaty.  Justice  Aahkurat  gives  as 
a  reason  for  this  opinion,  that  the  drawing  was  in  itself 
a  fraud.  This  reason  must  be  considered  as  additional 
to  the  general  ground  on  which  the  case  was  placed  in 
the  argument,  which  was,  that  the  want  of  notice  could 
not  possibly  affect  the  drawer*  The  particular  reason 
given  by  Justice  Aahfiurat  for  his  opinion,  is ,  clearly 
inapplicable  to  any  rase  ia  which  the  drawer  was  justi- 
fied-in  drawing* 

Into  the  opinion  of  Justice  Sttlier^  some  general  rea- 
soning is  introduced,  from  which  it  is  fairly  deducible 
that  he  considered  the  drawer  as  having  no  right  to  ex- 
pect that  the  bill  would  be  paid,  and  as  being  liable  to 
ao  injury  from  the  want  of  notice,  and  that  these  were 
the  ^e  grounds  of  the.  exception* 

He  says,  ^  If  it  be  proved  on  the  part  of  the  plaintiffi 
that  from  the  time  the  bill  was  drawn,  till  the  time  it 
became  due,  the  drawee  never  had  any  effects  of  •  the 
drawer  iu'his^ands,  I  think  notice  to  the  drawer  is  Hot* 
necessary ;  for  he  must  know  whether  he  had  effects 
in  the  hands  of  the  drawee  or  not  ;  and  if  he  had  none, 
he  had  no  right  to  draw  upon  him  and  to  expect  pay- 
ment frx>m  him ;  nor  can  he  be  injured  by  the  non-pay- 
ment of  the  bill,  or  the  want  of  notice  that  it  has  been 
dishonoured**' 

These  observations  were,  in  fact,  applicable  to  the 
case,  for  the  drawer  was  the  debtor  of  the  drawee,  and 
had  no  right  to  draw  the  bill,-  nor  reason  to  expect  that 
it  would  be  accepted* 


Digitized  by 


Google 


156 


SUraEM£  COURT  U.  S. 


#msK6«  Thts.principlc  waa  recQgnued  in  GoodaMetal^v.  tMly^ 

^    ^'       .in  which  the  same  idea,  so  far  as  respects  the  impotsi- 
^•LvltfBiuu    Wity  of  injury  lo  the  drawer,  was  repeated. 

This  point  came  or.  again  to  be  considered  in  the  one 
of  Rogers  v.  Stephens^  2  T*  R.  713*  in  which^  as  be- 
tween the  drawer  and  drawee,  there  was  no  pretext  of 
m  right  to  draw.  It  was  said  that  a  thhd  person  had 
stated  himself  to  have  funds  in  the  hands  of  the 
drawee  ;  that  the  bi)l  was  really  drawn  on  the  credit  of 
those  funds,  and  that  loss  had  been  actually  sustained 
from  the  want  of  notice.  But  these  facts  formed  no 
part  of  the  case.  If  they  had,  it  is  apparent  that,  in 
the  opinions  of  Lord  Kenyan  and  Justice  Gro€€f  they 
would  have  been  decisive  in  favour  of  the  necessirty  of 
notice,  unless'  that  necessity  had  been  dispensed  with  by 
the  subsequent  conduct  of  the  drawer*  Lord  Kenyan 
states  the  reason  why  notice  need  not  be  given  to  the 
person  who  dr^ws  without  funds  in  the  hands  of  the 
drawee  to  be,  ^^  because  the  drawer  must  know  that  he 
had  no  right  to  draw  on  the  drawee."  The  opinions  of 
Lord  Kenyan  and  Justice  Grose  in  this  respect,  though 
not  assented  to,  were  not  controverted  by  Justice  Mh- 
hurst* 

I'he  decision  in  Rogers  v.  Stephens  was  made  on  the 
authority  of  BtkertRke  v.  Boihnan* 

It  would  seem  to  be  the  fair  construction  of  these 
cases,  that  a  person  having  a  right  to  draw  in  conse- 
quence of  engagements  between  himself  and  the  drawee, 
or  in  consequence  of  consignments  made  to  the  drawee, 
or  from  any  other  cause,  ought  to  be  considered  as 
drawing  upon  f^mds  in  the  hands  of  the  drawee,  and 
therefore,  as  not  coming  within  the  exception  to  the 
general  rule. 

The  transaction  cannot  be  denominated  a  fraud,  for 
in  such  case  it  is  a  fair  commercial  transaction. 

Neither  can  it  hp  truly  said  that  he  had  no  right  to 
expect  his  bill  would  be  paid,  for  a  person  authorised  to 
draw  must  expect  his  draft  will  be  honoured. 
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Neither  can  it  be  said  that  he  has  yirtoal  nptice  pf  the 
prodfcaCi  and  that  actual  notice  is  uselesai  and  the  want 
of  it  can  do  him  no  injury  ;  {or  this  is  only  true  when 
€a  the  time  of  drawing  the  draper  has  no  reason  to  ex* 
fed  that  hit  hUi  will  be  faid.  . 

A  person  having  a  right  to  draw,  and  a  fair  right  to 
ea))ect  that  his  bill  will  be  honoured,  would  not  come 
within  t^  reason  of  the  exception,  and  therefore,  it 
mi^  weH  DC  contended^  ought  not  to  be  brought  within 
the  exception  itself* 

This  doctrine  appews  to  be  contradicted  in  the  case 
of  Wtdwyn  v.  St.  ^intin. 

In  that  case  the  bill  waj  drawn  to  accommodate  the 
mderser^  who  had  previously  placed  securities,  on  which 
be  wished  to  raise  money,'  in  the  hands  of  the  acceptor; 
but  the  drawer  had  no  effects  in  his  hands*  It  was  de- 
teramed  that,  in  this  case,  notice  to  the  drawer  was 
unnecessaiy. 

If  this'  determination  should  be  considered  without 
examining  the  reasoning  on  which  it  was  founded, 
the  reader  would  conclude  that  the  single  circumstance 
of  drawing  without  funds  in  the  hands  of  the  drawee 
belonging  to  the^/rotcwr,  subjected  him,  without  notice, 
to  the  payment  of  his  bill,  if  dishonoured,  at  any  pe- 
riod of  time  when  no^  barred  by  the  act  of  limitations  ; 
and  that  no  demonstration  of  his  perfect  right  to  draw, 
€Mr  of  the  loss  to  which  the  want  of  notice  had  exposed 
him  cpqld  relieve  him  from  the  claim  of  the  holder  of 
die  bilil  For  in  this  case  the  drawee  having  accepted  on 
fimda^  the  drawer  had  a  right  to  expect  tf^at  the  bill 
would  be  pmd^  pould  not  be  chargeable  with  fraud  in 
drawing,  nor  required  to  prepare  omer  funds  to  prevent 
the  dugrace  and  injury  of  his  bill's  being  dishonoured,  or 
to  tgke  measures  to  secure  himself  against  the  Acceptor 
or  indorser.  He  does  not  appear  to  have  come  within 
any  one  reason  assigned  in  ttie  cases  of  BikertRke  v« 
BoUman^  or  of  Rogers  v«  Stephens^  for  the  except]9n 
stated  in  .those  cl»es  to  the  general  rule* 
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Fabmgh  This  induces  the  necessity  of  examining  with  psrti- 

Bavk  of     ^^'^  attention  the  reasons  given  by  the  judge,  which 
CoLi/MsiA.    <iAUst  be  considered  as  exphmatory  of  the  decision* 

In  delivering  the  opinion*  ot  the  court.  Lord' Chief 
Justice  Eyre  said,  **  The  true  fact  is,  that  this  was  the 
acceptor's  bill,  and  not  the  drawer's."  **  The  transac- 
tion in  this  case  was  a  mode  by  which  the  acceptor  ad- 
vanced a  sum  of  money  to  the  payee,  and  the  drawer 
was  a  mere  instrument  of  the  acceptor."  *^  It  seems 
clear,  that  notice  can  be  of  no  use  to  him^  his  situation 
being  this,  that  if  the  acceptor  do  not  pay,  he  must, 
and  may  then^  and  not  till  then^  resort  to  the  acceptor 
to  be  reimbursed.  Notice,  therefore,  can  amount  to 
nothings  for  hts  situation  cannot  be  changed^^ 

It  is  observable  that  the  principle  supposed  to  be  bud 
down  in  the  cases  previously  adjudgeid  as  constituting 
the  reason  for  the  exception  is  here  expressly  recog- 
nized, and  forms  the  great  and  operative  motive  for  the 
judgment  of  the  court.  It  is,  that  notice  could  be  of 
tio  uacj  that  the  drawer  could  not  avail  himself  of  it, 
that  he  could  take  no  step  which'  would  in  any  mant^er 
change  his  situation^  that  he  could  have  no  recourse 
against  the  acceptor  until  he  paid  the  bilL 

In  no  case  is  the  reason  of  the  exception  more  expli- 
citly given,  and  the  only  difficulty  is  to  apply  the  reason- 
ing to  the  facts  as  reported. 

The  court  seem  to  have  supposed,  that  since  the 
drawer  could  not  maintain  an  action  against  the  ac- 
ceptor until  he  had  Uken  up  the  bill,  that  it  was  per- 
fectly useless  to  enable  him,  by  proper  notice,*  to  em* 
ploy  those  other  various  tneans  which  he  might  have 
taken  to  secure  himself.  Such  is  not  the  reasoning  of 
the  judges  in  the  cases  previously  decided ;  and  this 
reasiAning  certainly  would  not  be  permitted  to  apply  to 
an  indorser  who  had  given  value  for  the  bill,  not  Jtiiow- 
ing  that  it  was  drawn  without  funds  in  the  hands  of  the 
drawee.  Yet  he  would  be  uoable  to  recover  from  the 
drawer  until  he  had  taken  up  the  bill. 
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(f  aa  acdoa  could  not  have  been  maintained,  might 
i^t  the  drawer  have  eflfecta  of  the  drawccln  his  hands 
which  he  might  retain;  or  might  not  various  other 
means  of  saving  himself  be  neglected,  in  consequence 
of  4ie  opimoU  .that  the  bill  would  be  paid  i  Af  this 
might  be,  how  can  it  be  true  that  notice  can  be  of  no 
Mae  to  him  ? 

If  the  fact  even  be  that  the  drawer  could  only^  sue  the 
acceptor  in  such  a  case  as  this,  after  havipg  himself  dis- 
f;harged  the  bill*  still  he  ought  to  have  notice,  that  he 
might  immediately  take  it  up  for  the  purpose  of  pro- 
ceeding against  the  acceptor. 

'Xlie  reasoning  of  Lord  Chief  Justice  £yr^,  to  be 
perfectly  consistent  with  iuelf  and  wiih  thre  ptinciplea 
laid  down  in  previous  decisions,  would  seem  to  be  pre- 
dicated on  an  understanding  on  the  part  of  the  drawer 
whep  the  biU  was  drawn,  that  it  was  not  to  be  p^id  by 
the  acceptor;  or  on  the  idea  that  a  bill  drawn  without 
funds  is  pot  a  commercial  transaction,  and  not  subject 
to  commerciiU  rules. 

Tht  presumptions  are  rendered  the  stronger  from  the 
iCaiea  afterwards  sutcd,  in,  which  a  drawer  without 
funda  io  thf  hands  of  his  drawee  would  still  be  entided 
|Q  90ti:ce*  These  are  **  acceptances  on  the  faith  pf  con^ 
Mtgnrntnlt^ftotn  the  drawer  not  come  to  hana^  and  "  gc- 
itcftancea  on  the  ground  of  fair  mercantile  agreement ;" 
tp  which,  be  say?)  may  possibly  be  added  many  othera* 

If  the  exception  admits  of  these  exceptions  and.  of 
jiMany  others,  it  would  be  difficult  to  apply  it  to  any  case 
of  a  fair  transaction,  where  the  drawer  had  really  a 
right  to  draw,  unless  it  be  supposed  not  to  be  goTvemed 
by  the  law  merchant. 

Tjhe  judge  next  proceeds  to  describe  the  case  ia  which 
.notice  19  not  requisite. 

He  says,  ^  Where  the  drawer  has  no  effects,  mdjias 
no  fear  pretence  for  drawings  or  where  he  draws  with* 
out  effects  intended  to  be  applied  in  payment,  and  only 

v*l.  IV.  X 
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i^iiBjrcii  for  the  purpose  of  raising  money  by  discount' for  him* 
Bank  OP  ®^^^*  md  a  forHort  for  the  acceptor,  it  is  fairly  dedu* 
Columbia,    ^ihle  froni  the  cases  that  notice  need  not  be  given^.'^ 

It  is  not  only  necessary  that  the  drawer  should  have 
no  effects,  but  also  that  he  should  have  naj air  pretence 
for  drawings.  Now  he  may  have  a  fair  pretence,  as  in 
the  case  of  a  ^*  fair  mercantile  agreement,"  without 
having  any  funds  in  the  hands  of  the  drawee,  which 
notice  of  non-acceptance  of  the  bill  might  enable  him  to 
withdraw;  and  yet  in  such  case  it  would  appear,  from 
the  language  of  the  court,  that  notice  could  not  be  dis* 
pensed  with* 

*'  Where  he  draws  only  for  the  purpose  of  rauing' 
money  by  discount  for  himself,  and  a  fortiori  for  the 
acceptor,"  notice  need  not  be  given* 

Where  he  draws  sblely  for  the  purpose  of  raising 
money  by  discount  for  himself,  he  expects  to  pay  the 
bill,  and'  there  is  no  person  to  whom  he  can  resort  for 
repay  nent.  There  is  no  person  on  whom  he  can  have 
a  legal  or  an  eauitable  demand,  in  consequence  of  the 
non-paymeiit  ot  the  bill*  But  how  can  the  s^me  rea- 
soning be  said  tb  apply  a  fortiori  to  the  cas^  of  the  bill 
being  drawn  for  the  use  of  thfe  acceptor  I  In  such  case 
the' relative  situation  of  the  p<krties  must  be  substantially 
the  same  as  if  the  money  raised  on  the  bill  for  the  ac- 
ceptor,' were  funds  of  the  drawer  in  his  hands,  on 
which  the  bill  was  drawn*  Ever}-  motive  for  requiring 
notice  of  non-payment,  in  the  case  of  a  bill  drawn  upoa 
funds,  except  that  which  results  from  a  right  to  claim 
those  funds  by  a  suit,  would  apply  to  a  bill  drawn  to 
raise  money  for  the  acceptor,  unless  it  was  understood 
at  the  time  that  the  acceptor  was  not  to  pay  the  bill. 

me  case  oi  ^ratwyn  v.  St.  ^intin^  then,  can  only 
besupported  on  the  idea  of  an  understanding  that  the 
drawee  was  not  to  pay  the  bill,  or  that  a  bill,  drawn, 
not  in  the  usual  course  of  business,  is  a  transaction  to 
which  C9mmercial  rules  do  not  lapply* 
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Iq  the  case  of  Whitfield  v.  Savage^  (%  B^.  £j?  Pid.  »»»»•« 
STT.)  the  drawer  had  funds  in  the  hands  of  tbc«C|:ep-  |^  ««  or 
tor,  and  the  decision  turned  upon  that  point.  Cpbcn bia. 

The  reasoning  on  the  cases  of  protested  bills  has 
been  gone  into  the  more  at  large,  because  it  has  been, 
considered  as  applicable  to  promissory  notes  indorsed 
under  the  statute  of  Anriey  which  is  admitted  to  be.  in 
force  in  MarylancU 

The  indorser  has  been  considered  as  the.tlrawer,  and 
the  maker  of  the  note  as  the  acceptor  \  and  in  all  cases 
of  an  indorsement  for  accommodation,   the  indorser 
is  likened  to  a  drawer  without  funds  in  the  hands  of  the  . 
acceptor; 

Where  the  money  raised  upon  the  note  is  received 
fythe  indorser,  so  that  the  note  i$  discounted,  in  truth, 
f<$r  his  accommodation,  not  for  that  of  the  maker,  he  is 
lUKiuestionably  without  funds  in  the  hands  of  the  ac- 
ceptor, must  expect  .to  J^ay  the  note  himself,  and  cap- 
n6t  require  notice  of  its  non-payment  byv  the  maker* 
But  th^  same 'reasons  do  not  appeal'  to  exist  where 
the  note  has  been  discounted  for  the  maker.  in 
that  case  the  funds  which  represent  the  note  are  in  the 
hands  of  the  maker,  or,  to  use  the  language  applicable 
to  bills,  in  the  hands  of  the  acceptor  before  the  draft 
becomes  payable  ;  the  drawer  had  a  right  to  draw,  and 
had  a  right  tp  expect  that  his  bill  would  be  paid*  .  Uj>on 
principles  of^  reason  and  of  justice,  then,  it  would  seem 
that  notice  of  non-payment  c6uld  as  little  be  dispensed 
with  in  this  case,  as  if  he  had  himself  paid  the  money* 
to  the  maker  of  the  note,  and  then  received  it  from 
the  bank,/  or  as  if  the  note  had  been  giVep  him  for  a 
previous  debt,  and  had  been  discounted  for  his  own  U8<* 

Notice  of  non-payment  by  the  niaker  is  necessary, 
because  the  undertaking  of  the  indorser  is  conditional^ 
and  wherever,  in  fact,  the  transaction  is  such  that  the 
maker  of  the  note  ought  in  justice  to  pay  it,  and  is 
bound  ultimately  to  make  it  good,*  it  v6uld  seem  rea- 
sonable that  payment  should  be  demanded  from  him, 
and  that  reasonable  notice  of  non-payment  should  be 
given  to  the  indorser. 


Digitized  by 


Google 


162 


SUPREME  COUAT  U.  S. 


If,  however,  the  course  of  decisions  be  otherwise, 
the  indorser  of  a  note  for  the  accommodatioii  of  the 
maker  must  come  within  the  exception  which  dispenses 
with  notice  in  his  cajie. 

The  cases  which  have  been  adjudged  in  England  on 
promissory  notes,  are  anterior,  in  point  of  time,  to  the 
cases  of  Wahvyn  v.  SU  ^intirij  and  of  WhitfieU  t»  Sa^ 
vage. 

The  first  which  has  been  cited  is  De  Betdt  t.  Aikin- 
son.  This  note  was  indorsed  for  the  accommodatioii 
of  the  maker,  the  indorser  w^I  knowing  at  the  time 
that  the  maker  was  insolvent*  Four,  judges  who  tried 
the  cause  were  unanimously  of  opinion,  that  want  of 
notice  did  not  discharge  the  indorser.  The  opinion  of 
the  ChtfJ  Justice  was  founded  on  the  krwum  insohencu  of 
the  maiery  and  the  consequent  impossibility  that  los4 
could  be  suauined  by  the  indorser  from  if  ant  of  noticei 
The  opinion  of  Justice  BuUer  was  founded  on  the  ca^ 
cumstance  that  the  note  was  indorsed  for  the  accommck 
dation  of  the  drawer.  He  states  explicitly,  diat  thd 
general  rule  is  only  applicable  to  fair  transactions,  And 
by  fair  transactions  he  means  ^^  bills  or  notes  given  fot 
value  in  the  ordinary  course  of  trade.*' 

Justices  Heath  and  Sooke  accorded  in  the  d^cisiofi^ 
but  whether  for  the  reasons  assigned  by  the  Chief  Jus* 
tke^  or  for  those  assigned  by  Justice  Buller^  or  fof  DiHh| 
does  not  appear. 

The  same  point  came  on  to  be  considered  in  the  case 
of  Nicholson  v.  Gouthit. 

This  was  a  strong  case,  because  the  indorsement  WM 
.made  in  consequence  of  a  previous  engagement  on  the 
part  of  the  indorser  to  guarantee  the  payment  of  a  debt 
due  from  the  maker  of  the  note,  who  appears,  from 
the  transaction,  to  have  been  in  bad  circumstances  at 
the  time,  and  who  became  insolvent  before  the  note 
was  payable.  From  his  eonnection  with  the  maker,  and 
from  other  circumsunces,  the  indorser  must  have  known 
that  the  maker  would  not  pay  the  note,  and  it  was  the 
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iiodetstAndbg  of  aU  fMUtiet  thirt  it  ihotdd  be  paid  by 
lilt  indonen 

The  justice  of  the  case  was  said  to  be  dearly  in  fa-^ 
vour  of  the  phintiff,  and  under  an  impression  that  the 
want  of  aotice  in  this  case  could  not  injure  the  plaintiff, 
the  Lord  Chief  yuttkehaA  at  the  trial  instructed  the  jury 
diatic  was  unnecessary,  and  indeed  that  it  might  be 
considered  itt  received  by  anticipation* 

In  this  case  the  note  was  npt  made  merely  to  raise 
iMMiey,  but  was  made  to  pay  a  debt.  The  indorser, 
itowever,  gave  no  value  for  it,  knd,  if  likened  to  the 
draHrer  of  a  bill  of  exchange,  he  had  drawn  without 
fends  in  the  hands  of  the  acceptor,  and  with  alenaw* 
ledge  that  the  acceptor  would  not  pay  the  biH* 

But  in  the  -argument  in  favour  of  a  new  trial,  th% 
counsel  contended  that  the  law  upon  a  pi^missory  note 
was  different,  in  this  respect,  from  the  law  on  a  bill  of 
exchange,  and'  though  nodce  of  the  dishonour  of  a 
bill  drawn  without  funds  in  the  hands  of  the  drawee 
need  not  be  given,  yet  the  rule  in  the  case  of  promissory 
notes  is  totally  different,  and  ndtice  must  in  all  cases  be 
^ven  to  the  indorser* 

in  delivering  the  opinion  of  the  court.  Lord  Chief 
Justice  Eyre  assented  to  this  distinction,  and  admitted 
the  rule  with  respect  to  notice  to  the  indorser,  to  be  as 
stated.  He  therefore  reversed  his  own  decision  at 
Nisi  Prtusy  and  granted  a  new  trial  upon  the  strict  law, 
contrary  to  his  ideas  of  the  jusdce  ot  the  case. 

Heath  and  Rooke  concurred  in  this  opinion.  BuOer 
Was  not  present,  and.  reasoning  from  his  opinion  in  the 
case  ofDe  Berdt  v.  Atkinson^  it  is  probable  lie  would  not 
have  concurred  in  the  decision  of  this  case. 

However,  then,  the  law  may  be  with  regard  to  the 
drawer  of  a  bill  of  exchange  who  from  other  circum* 
stances  may  fairly  draw,  but 'who  has  no  effects  in  the 
hands  of  the  drawer,  it  seems  settled  in  England,  by 
the  case  of  Nicholson  v.  Gouthit^  that  the  law  with  re* 
gard  to  a  promissory  note  is  different,  and  that,  if  in 
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Fbsvc*      any  case  where  the  notice  is  inade  for  the  benefit  of  the 
Bank  or     ^^^^''^  notice  to  the  indorser  can  be  dispenaed  with>  it 
Columbia.    ^^  oulj  in  the  case  of  an  insolvency  known  at  the  time 
of  indorsement. 


In  point  of  reason,  justice,  and  the  niiture  of  the 
undertaking,  there  is  no  case  in  which  the  indorser '  is 
better  entitled  to  demand  strict  notice  than  in  the  case  of 
an  indorsement  for  accommodation,  the  maker  having 
received  the  vailue* 

This  cotirt  is  of  opinion  ttiat  the  circuit  court  erred 
in  direct^g  the  jury  that  the  laches  of  the  plaintiffs,  in 
failing'.to  demand  payment  of  the  maker  oif  the  note, 
apd  to  giv^  notice  of  non-payment  to  the  indorser,  did 
not  deprive,  the  plaintiffs  of' their  remedy  agaioist  the 
indorser,  and  therefore  the  judgment  rendiered  in  this 
case  b  reversed,  and  the  cause  remanded  for  further 
trial.     A  new  trial,,  with  instructions,  &c« 


Judgment  reversed* 


HOPKIRK  V.  BELL 


The  Bct  of 
limitations  of 
Virginia  is  no 
bar  to  a  Bri- 
tUh  creditor's 
demand  on  a 
promissory 
fiote,  dated  . 
21st  Augiist, 
1778,  aU 
though  one  of 
the  plaintiffs 
was  in  the 
coontry  after 
tlie  treaty  of 
peace,  viz. 
in  1784,  and 
remained 


THIS  case  was  again  rrr/f/?^^  from  the'tlrcuit  court 
for  the  district  of  Virginia. 

It  appeared  upon  the  trial,  in  addition  to  the  facts 
stated  m  the  former  report  of  the  case,*  that  Andreir 
Johnston,  one  of  the  partners  of  the  house,  trading  un- 
der* the  firm  of  Alexander  Spiers,  John  Bowman  and 
Company,  of  whom  the  plaintiff*  is  the  surviving  partner. 
Came  to  this  country  after  the  treaty  of  peace  in  1783, 
viz.  in  the  spring  of  1784',  and  died  here  in  1785,  hut 
that  no  other  psirtner  of  the. firm  has  been  b  this  country, 
at  av^y  time  since  the  treaty  of  peace. 

a  Lee  for  plaintiff,  cited  3  Dall.  240.  242.  281. 
Ware  v.  Hylton. 

•  See  ante,  toI.  3.  p.  454 
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February  28. 

The  court  ordered  it  to  be  certiiied  as  their  opinion 
that,  under  all  the  circumstances  stateci,    the  act  of 
limitations  of  Virginia  was  not  a  bar  to  the  plaintiff's  j^^^u"";^*'''*' 
demand  on  the  note  of  21  St  August,  1772.  1785. 


HICKS  ET  AL.  v.  ROGERS. 


Hjcks 

ET    ivX>. 


T^HIS  was  a  cas^  certified  from'  the  circuit  court 
for  the  district  of  Vermont,  the  judges  of  that  court,* 
being  opposed  in  opinion  upon  the  question,  whether  the 
plaintifis,  devisees  of  a  tract  of  land  to  be  equally  dMded  ^"  Ycrroont* 
between  them^  could,  under  tiie  will,  support  n  Joint  ac-  ^^^J^nmBy 
tion  of  ejectment.   The  declaration  did  not  set  forth  the  maintain  a 
title  of  the  plaintiffs,  otherwise  than  by  the  following  JoJnt>  action  of 
averment—'*  Of  which  tract  or  parcel  of  land,  the  plain-  'i^ctment. 
"  tiffs  on  the  6th  day  of  Aprils  in  the  year  of  our  Lord 
*\  Christ,  one  thousand   eight  hundred  and  four,  were 
**  well  seised  and  possessed  jn  their  own  rights  and  so 
"  continued  thereof  possessed  until  the  iRth  day  of  April, 
^*  in  the  year  last  aforesaid,  when  the  defendant,  with- 
^*  out  l^aw  or  right,  and  contrary  to  the  will  of  the  plain- 
^  tiffs^  thereinto  entered  and  ejected,    expelledi  drove 
*'  out  'and  amoved-  the  plaintifis  therefrom,  and  ever 
**  sit^ce  hpth,  and  still  doth  keep  out  the  plaintiffs  from 
*^  the  premises,  taking  the  whole  profits  to  himself,  which 
*^  is  to  the  damage  of  the  plaintifis  six  hundred  dollars, 
^  to  recover  which,  and  the  qiiiet  and  peaceable  posses- 
^^  sion  of  the  said  preihiQes,  and  just  costs,  they  bring 
"this  suit." 

Bradley^  (of  Vermont,)  for  the  plaintiffs,  contended^ 

1st.  That  by  the  common  law  of  Vermont^  the  words 
**  eqiaally  to  be  divided  between  them,"  do  not  make  a 
tenancy  in  common,  be  jause  a  tenancy  in  common  is 
not  thereby  necessarily  implied.  Joint  heirs  in  Ver- 
mont hold  as  coparceners. 

*  The  Honourable  W.  Patengn,  Ule  titociate  justice  of  the  su-w 
preme 'Court  of  the  Unittd  States,  anrt  the  honourable  Elijali  Paine, 
district  judge. 
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2d.  That  if  the  plaintiffs  are  tenants  in  common,  yet 
they  have  a  right,  by  the  common  law  to  maintain  a  joint 
action  for  an  mjury  to  their  lands  holden  in  common—^ 
(3  Bac.  Ab.  216.) 

3d.  That  even  if  the  plaintiffs  are  to  be  considered  aa 
tenants  in  common,  and  could  not  by  the  common  law 
join  in  an  action  to  recover  possession,  yet  by  the  sta- 
tute of  Vermont  of  2d  of  March,  1797,  {Laws  of  Ver- 
montf  p,  118.  9.  88.)  they  must  join  in  an  action  for  the 
mesne  profiu,  or  rather  no  other  action  is  given  for  the 
mesne  profits  than  an  action  for  the  possession  Ltself,  in 
which  the  plaintifb  shaU  recover  the  possession  ^s  well 
as  damages. 

The  words  of  the  act  are,  '*  aiid  in  every  such  jiction," 
(ejectment,)  ^^  if  judgment  be  rendered  U)r  the  plaintiff, 
^^  he  shall  recover  as  well  his  damage  zb  the  seisin  and 
^^  possession  of  the  premises."  As  therefore  the  action 
for  the  mesne  profits  cannot  be  severed  ffom  the  action 
of  ejectment,  and  as,  upon  every  principle  of  law,  te- 
nants in  common  'must  join  in  the  action  for  the  mesne 
profits,  it  follows  that  they  must  join  in  the  possessory 
action  also* 

The  principle  has  also  been  admitted  by  the  legisla- 
ture of  Vermont,  by  the  act  of  29M  of  October^  1806,  s. 
4.  which  declares  *^  that  tenants  in  common  of  any 
^^  lands,  &c.  may  join  in  any  action  w^iph  concerns 
^^  th^ir  commoix  interest  in  such  land." 

There  was  no  argument  on  the  part  of  the  defendant. 

February  23. 

The  court  decided  that  the  action  was  well  brought, 
and  that  the  will  ought  to  be  received  in  evidence  to 
support  the  declaration 
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THE  UWTED  STATES  v.  ZEBULON  ^^^'" 

CANTRIL.  CAHT..I.. 


THIS  case  was  certified  from  the  circuit  court  oi  the      Tbe  act  of 
district  of  Georna,  the  opinions  of  the  J  udees  of  that  SJ^F"*  **** 
court  being  opposed  upon  amotion  m  arrest  ofjudg-  ijgs/fo  pu^ 
mcnt,  upon  a  verdict  of  guilty  on  the  following  indict-  nUhfraudt 
ment,  viz.  committed  on 

the  bank  of  the 

"The  jurors,"  &c.  "  upon  their  oath  present  that  Ze-  is^n'itsel'f  re' 
bulon  Cantril  late,"  &c,  on  the  1st  of  January,  1806,  pufrnimt/ and 
"with  force  and  arms,  at  the  house  of  one  William  ^'>**  "*?  ?!*P- 
Gibson,  in  the  town  of  St.Mar>'s,"  &c.  "  a  certain  false,  ^^I'^Zt 
forged  Mid  counterfeit  paper ^  partly  writtei|  and  partly  Imowing^lyiit 
printed, /Mr^orri/ig*  to  be  a  bank  bill  of  the  United  States  tepineastme, 
for  teh  dollars^  signed  by  Thomas  Willing  ^president  ^  and  ij'^^;^^*^'"' 
G*  Simpson^  cashier^  dated  at  Philadelphia  the  second  counterfeit 
day  of  September,  one  thousand  eight  hundred  and  four,  p»p«r,  pur^ 
payable  on  demand  to  R.  Beatty  or  bearer,  with  force  ^^^^^J^^ 
and  arms,  did  feloniously  utter  and  publish  as  a  true  ^^  united 
bank  bill  of  the  United  States^  with  intent  to  defraud  the  sutet,  signed 
said  WUliatn  Gibson,  and  which  said  false,  forged  and  ^7  the  presi* 
counterfeit  bill,  partly  written  and  partly  printed,  is  in  ghi"^./"'^  ^*' 
the  words,  figures  and  letters  following,  to  wit :"  (here 
the  bill  was  inserted :)    "  He  the  said  Zebulbn  Cantril" 
"  at  the  said  time  of  uttering  and  publishing  the  said 
false,  forged,  and  counterfeit  bill,  partly  written  and 
partly  printed,  there  by  him  in  form  aforesaid,  well 
knowing  the  same  so  by  him  uttered  and  published  to 
be  false,  forged  and  counterfeited,  against  the  form  of 
the  statute  in  that  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United  States."    * 

The  reasons  assigned  in  arrest  of  judgment  were, 
1.  That  the  indictment  is  insufficient  and  repugnant, 
inasmuch  as  it  charges  the  prisoner  with  having  uttered 
and  published  as  true,  a  ceirtainya/v^,  forged,  and  coun- 
terfeit paper,  partly  written  and  partly  printed,  ^f/r/or<- 
ing  to  be  a  bank  bill  of  the  United  States  for  ten  dollan*^ 
signed  by  Thomas  Willing,  president,  and  G,  Simpson, 
cashier,  8cc. 

Vol  IV  V 
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TheUnited       2,  Because  the  act  9fcoQgrest  pzfised  the  27th  of 
States      j^^^^  j^^g^  entitled  ^^mact  to  punish Jitt$tul9  qfmmiUed 
Cantril.    on  the  bank  of  the  United  States^^  {Vol.  4./>.  152.)  undeF 
which  the  prisoner  is  indicted,  or  so  much  thereof  as  re- 
lates to  the  charge  set  forth  in  the  indictment,  is  incon- 
sistent, repugnant,  and  therefore  void* 

The  words  of  the  act  oi  Congress,  saf^r  as  they  de- 
scribe the  offence  charged,  are  as  folk>w,  viz« 

*^  If  any  person  shall  utter  or  publish,  as  tnle,  any 
folse^  forged  or  counterfeited  bill  or  note  issued  by  order  of 
the  president^  directors  and  company  of  the  bank  of  the 
United  States^  and  signed  by  the  president  and  counter- 
signed  by  the  cashier  thereof  with  intention  to  defraud 
the  said  corporation,  or  any  other  body  politic  or  per- 
son, .knowing  the  same  to  be  falsely  altered,  forged  or 
counterfeited,  every  such  person  shall  be  deemed. und 
adjudged  guilty  of  felony,  and  being  thereof  ponvicted, 
according  to  the  due  course  of  law,  shall  be  senten- 
ced," &c. 

The  question  was  submitted  without  ai;;gument*    . 

February  28. 

Marshall,  Ch«  J.  delivered  the  opinion  of  the  $oun 
that  the  judgment  ought  <o  be  arrested,  for  the  re^asons 
assigned  in  the  record,  and  directed  the  opinion  to  be 
certified  accordingly. 

The  same  order  was  made  in  the  case  of  TheVnitfd 
States  V.  Bay liSf  for  a  similar  offence.^ 


*  An  act  of  conmss  was  pused  at  the  session  1806— 180r»  t* 
amend  the  law  in  this  respect 


Digitized  by 


Google 


FQBRUARYrltor;  169 

StBKBSH' 

STHRESHLEY  AND  OBANNON  v.  THE         nI!I-V«". 
UNITED  STATES.  uba.how 

Tbc  Uaivsi 

J  Statjbs. 

THIS  mn  an  action  of  debt,  brought  by  the  United      A  collector 
States  in  the  diatrict  court  of  Kentucky  district  for  the  of  UMs^tl^d 
penalty  of  an  official  bond  given  by  Sthreshley,  with.  Suces,  after 
Obannon  as  his -surety,  dated  the  13tk'  of  September,  remoyal  frooi 
1796,  the  condition  of  which  was  ♦'  that  whereas  the  said  ®^'  -^tT* 
^Thoma^  Sthre^hley  is  appointed,  under  the  acts  of  collecTt^edu- 
^^  congress  laying  duties  upon  spirits  distilled  within  the  ties  ouutand- 
^*  United  States,  and  upon  stillr,  a  collector  of  the  re-  i?ar  •L^P** 
"rcnue  which  shall  or  may  arise,  by  virtue  of  the  seve-  m^val   Mid*' 
**  ral  acts  of  congress ;  to  be  computed  from  the  first  day  which  had  ae- 
^  of  July,  1796,  and  to  continue  tmtil  revoked  by  the  cmed  while 
••aubervisor  within  the  counties  of  Fayette  and  Clarke,  !**  « ™*Tf 
"bemg  the  first  division  of  the  first  survey  of  the  dis-  Su  ^wer 
**trict  of  Ohio.  and  duty  de- 

.  volves   tfpott 

**  Now  if  the  said  Thomas  Sthreshley,  his  heirs,  exe-  ^'^  •^'^^^ 
**  cutors  or  administrators,  shall  well  and  truly  superin* 
^  tend  the  several  distilleries  and  stills,  and  collect  all 
^'  other  duties  by  law  required  of  him,  as  mentioned  in 
*^  his  said  commission,  in  his  division,  shall  do  and  per- 
*^form  all  the  several  duties  which  by  law  is  or  shall  be 
*^  required  to  be  done  at  or  within  the  same  ;  shall  col* 
^Mect  the  duties  arising  thereon  according  to  law,  and 
*^  duly  account  for  and  pay  the  same  to  the  supervisor 
^^  of  the  said  district,  or  some  other  officer  of  the  United 
^  States  duly  authorised ;  then  this  obligation  to  be  void) 
^^or  else  to  remain  in  full  force  and  virtue." 

The  defendants  pleadcd,1  St,  general  performance  i  and 
2dly,  that  the  appointment  of  Sthreshlev  was  revoked  on 
die  Ist  of  July,  1797,  and  that  he  faithfully  executed 
and  discharged  all  the  duties  of  his  said  office  according 
to  law,  accruing  from  the  said  Ist  day  of  July,  1796, 
until  the  1st  day  of  July,  1797,  inclusive,  and  all  things 
relative  thereto. 

The  breach,  assigned  in  the  replication,  was,  that 
Sthreshley  ^^  did  not  well  and  truly  account  for  and  pay 
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Sthkcsh.  «<  to  the  supertisor  of  the  district  in  his  said  oblintion 
oils  sort  "  mentioned,  or  to  any  other  officer  of  the  Unitoil  States 
y/  V duly  authorised  to  receive. the. samei  the  several du- 
rhe  United  ^^tics  nr  iing  and  accruing  within  his  said  division  during 
^^^^"'  J  *'  '^**  continuance  in  oflSice,  lAnder  the  Ijnvs  of  the  United 
*^  States  and  his  said  commission^  and  which  by  virtue 
^Vof  the  said  oblig^ion  and  commission  thesaid  laws  of 
*^the  United  States  did  require  him  to  accoont  for  and 
*^  pay  over ;  hut  hatli  failed  therein  and  is  in  arrear  to 
*^  the  said  United  States  in  the  sum  of  txifo  thousand  ofU 
^^  hundred  znA  seventy-one. doUar&  and  twentu-nine  cents^ 
**and  three  fourths  of  a  ctnti^^  upon  wfiich  breach  an 
issue  was  tendered  and  joined  \  upon  the  trial  whereof  a 
bill  of  exceptions  was  taJcea  by  the  defendants  to  the  |-e« 
fusal  of  the  court  to  admit  evidence  that  at  the  tine  of 
the  revocation  of  his  commission,  Aere  were  outstand* 
ing  and  uncollected  by  him  duties  to  the  amount  of  2,385 
doUars  and  85  cents  which  had  accrued  during  his  oon^^ 
tiuuance  in  office,  and  which  constituted  part  of  the  ac-> 
count  charged  against  him  and  for  the  badanc^  whereof 
the  present  suit  was  brought;  and  that  the  defendant 
had  delivered  over  to  his  successor  in  office  true  accounts 
of  the  said  outstanding  duties,  for  collection* 

This  evidence  was  rejected  under  the  opinion  that  the 
defendant,  although  his  commission  was  revoketf,^had 
authority  and  was  in  law  bound  to  collect  all  the  out- 
standing duties  which  had  accrued  during  his  continu- 
ance in  office* 

The  verdict  and  judgment  in  the  court  below,  being 
in  favor  of  the  United  Stales,  the  defendants  brought 
iheir  writ  of  error* 

H.  Marshall^  for  plaintiffs  in  error^  suggested  a  doubt 
whether  the  bond  was  not  void,  inasmuch  as  there  was 
no  law  of  the  United  States  which  authorised  the  super- 
visor to  demand  it,  or  required  the  officer  to  give  it* 

Johnson,  J*  How  can  that  question  arise  upon  the 
plea  oi  performance  7 

H.  Mnr shall.  If  the  lK>nd  is  totally  void,  it  will  not 
support  a  judgment  under  any  form,  of  pleading*  He 
did  not,  however,  itiean  to  press  the  objection* 
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The  principal  question,  Ti««  whether  the  power  of  the  Sthabsk. 
officer  to  collect  the  outstanding  duties  which  had  ac-  qJ][j^*J*^ 
cnied  while  he  was  in  office,  ceased  with  his  removal,  >  >'^^ 
was  submitted  withoutargument.  The  Ukitxd 

States. 

Sodneuy  Attorney  General^  referred  the  court  to  the 
laws  of  United  States,  VoLl.p*  304.  «•  5,  6  and  16. — 
FaL  2.  f.  B2.^FoL  S.  f.  60  and  421.— <m^  FoL  4. 
f.  191. 

February  28« 

Marshall,  Ch.  J.  delivered  the  unanimous  opinion 
of  the  court,  that  the  power  of  the  officer  to  collect  the 
outstanding  duties  ceased  upon  his  removal  from  office, 
and  Evolved  upon  his  successor.  A  contrary  construc- 
tion w^d  be  extremelv  injurious  to  the  revenues  of  the 
United  States,  and  could  not  have  been  intended  by  the 
legislature. 

The  officer  can  only  be  liable  to  pay  over  the  money 
he  has  collected,  unless  he  is  charged  with  a  neglect  of 
duty  in  not  collecting. 

In  the  present  case  the  breach  assigned  is  for  not  pay- 
ing^  and  no  breach  is  assigned  in  not  collectings  the  du- 
ties. The  bill  of  exceptions  shows  that  the  defendant 
SthreAley  had  paid  over  and  accounted  for  all  the  du- 
ties he  had  collected. 

Judgment  reversed. 
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HUMPHREY  MARSHALL  AND  WIFE,  v. 
JAMES  CURRIE. 


Loose  tnd  ERROR  to  the  district  court  of  Kentucky,  in  a  suit  in 
vag^expreH-  chancery  in  which  the  plaintiffs  in  error  were  the  origi- 
crur'  of  land  "*'f<>n*pl**i"^"^*'  The  bill  complained  that  the.defend- 
in  Kentucky,  '^^^  ^^^  obtained  an  elder  patent  for  land  covered 
may  be  ren-  by  the  coinnlainunts'  elder  enU'y^  and  prayed  that  the  de- 

dercd  auffici-  fendant  might  be  compelled  to  convey  to  them  the  legal 
ently  certain,     •  ,  o  i  /  o 

by  the  refer.  ""^* 
enpe  to  natu- 
ral objects  The  only  question  was  whether  the  entry,*  under 
thrcntn%  Jd  ^^^  the  complainants  claim,  described  the  lanil  with 
bycompaVin^  sufficient  certainty*  It  was  in  these  words^  **'  Number 
the  couiKcs  **  two  hundred  and  forty  one,  Thomas  Marshall  enters 
and  distances  tt  i^^^  thousand  acres  of  land  on  part  of  a  militarv  warrant, 
vritlf^tliose  "  "^^n^her  one  thousand  three  hundred  and  fort}'-»nlne, 
natural  6b-  *'  beginning  on  the  bank  of  Green  River,  two  hundred 
jects.  ^^  pales  above  a  beech  tree  marked  D.  L.  statiding  on  the 

^^  bank  of  the  river,  a  few  poles  below  the  mouth  of  a 
^^  branch,  and  a  small  distance  above  the  place  called 
**  Glover^Sy  upon  the  opposite  side  of  the  river,  chencc 
^^  running  south  seventy-five  degrees  east;  one  thousand 
"  poles,  ihence  north,  twenty-five  degrees  west,  and 
^'^  from  the  beginning  up  the  meanders  of  the  rirer,  and 
^'^  binding  thereon  so  far,  that  a  line  parallel  to  the  first 
*'^  shall  include  the  quantity*  Entered  August  the  sixth, 
*^  one  thousand  seven  hundred  and  eighty-four*" 

The  material  facts  found  by  the  jur}',  according  to  the 
practice  of  Kentucky,  were,  that  the  complainants',  en* 
try  was  made  on  the  6th  of  August,  1784,  and  the  de- 
fendant's on  the  day  following*  That  the  defendant's 
patent  bears  date  on  the  14th  of  June,  1787,  and  the 
complainants' patent  on  the  dd  of  June,  1796,  and  that 
both  patents  include  part  of  the  same  land*  That  the 
Gre^n  River ^  and  the  place  called  Glover* Sy  were  noto- 
rious by  those  names  before,  and  at  the  time  of  the 
complainants' entry.  That  the  water-course  delineated  on 
the  plat,  by  the  naqieof  Big  Branchy  is  a  branch  running 
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iBto-GrcfBii  Biveti  596  poles  above  the  place.called  Gh^ 
V€r\  and  on  the  opposite  aide  of  the  river,  and  existed 
at  the  time  of  the  entry.  That-the  beech  tree  represented 
in  th€  pl^t,  stands  on  the.  i^ank  of  Green  River,  18 . 
pedes  below  .the  mouth  of  the  Big  Branchy  ^  and  is 
^  a  yeiy  .conspicuous  tree  ;.  and  that  the  letters  D*  h. 
^  were  marked  at  or  near  said  tree,  upon  a  beech^  about 
*^  Ni^ember  or  December,  one  ihousi^d  seven, hundred 
^  and  eighty  three  ;*'  that  the  beginning  comer  of  the 
complainants'  survey  is  on  the  bank  of  Green  Kiver,  200 
poles  next  above  the  Wid  beech  tree,  marked  on  the 
plat.  That  two  other  water-courses  empty  into  the 
Green  River;  one  called  Clover-li<;k"Creek,  below  the 
Pig  Branchy  and  nearer  to  Ghver's ;  the  other  called 
Embra^a  Spring  Branchy  above  the  Big  Branch  ;  both  of 
whi<;)l  iM^  laid  down  on  the  ^nnected  plat.  The  iury 
also  found  tliat  there  is  a.  small  branch  or  drain  about 
250  3rards  long,  running  all  the  year,  between  Clover- 
lick-creek,  and  the  lower  line  of  the  plaintiff's  survey, 
besides  those  represented  on  the  plat.  That  beech 
abounds  all  along  the  bank  of  Green  River,  opposite.to 
Glover'^s  station,  and  for  a  considerable  distance  below 
and  above,  except  immediately  above  and  below  the 
moulh  of  the  small  branch  or  drain-^-and  that  there  was 
liO  proof,  that  there  was  any  beech  tree  marked  D.  L. 
standing  on  the  6th  of  lA^ugust,  1784,  (the  date  of  the 
complainants'  entry)  upon  the  bank  of  Green  River  a  few 
poles  below  the  mouth  of  a  branch,  as  described  in  the 
complainants'  entry* 

For  the  plainiijfs  in  error^  H.  MarthaU  contended, 
that  the  enuy  was  sufficiently  definite  in  its.description 
of  the  location,  within  the  meaning  of  the  act  of  Vir- 


The  Green  River  and  Glover\  were  objects  notorious, 
and  restecting  which  there  is  no  dispute.  The  branchy 
referred  to  in  the  enfry,^  ^$  being  a  smail  distance  above 
Gtaper*s  is  found,  at  the  distance  of  596  poles,  whict^ 
was  a  reasonable  distance,  according  to  the  decisions 
in  the  oases  of  Johnson  v.  Naul — Craig  v.  M^Craken^ 
and  JUocrev*  Jratiim^  in  Sneed^s  ReporiSy  pages  390. 
393.  397.  4Mand405. 
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It  is  contended,  that  it  doet  not  appear  that  the  letters 
D.  L.  were  on  the  tree  on  the  6th  of  August,  1784. 
But  the  jury  have  found  that  those  letters  were  marked 
on  a  bcechy  at  or  near  the  tree  in  question^Jin  December, 
1783,  from  whence  a  presumpdon  arises  that  they  re- 
mained on  the  tree  until  the  6th  of  August  fcdowing,  un* 
less  the  contrary  be  shown.  For  although  the  jury  have 
found  that  there  was  no  proof  of  their  being  on  the  tree, 
on  the  6th  of  August,  yet  they  have  not  found  that  they 
were  not,  nor  have.they  found  any  fact  to  rebut  the  pre- 
sumption arising  from  the  existence  of  the  letters  a  few 
months  before.  The  jury  must  have  meant  to  say  that 
there  was  no  positive  and  conclusive  proof,  otherwise 
their  last  finding  contradicts  their  first  finding-— for  the 
presumption  arising  from  the  actual  existence  of  ^e 
letters,  is  proof  until  that  presumption  be  removed. 

*^  Aty  or  neqr*^  means  at^  unless  the  contrary  is  shown. 
Sneed^  120..  Crow  y.\Bannon. 

But  if  the  letters  were  not  on  the  tree,  there  is  still 
sufficient  certainty  in  the  location.  Green  River  and 
Glover's  are  admitted  to  be  certain,  but  it  is  said  the 
branch  is  uncertain,  inasmuch  as  there  are  two  odieir 
bVanches  falling  into  Green  River,  not  far  from  Glover^s* 
But  Ciover-tici'creeA  is  out  of  the  question  because  the 
course  of  the  river  at  that  place,  will  not  answer  to  the 
calls  of  the  entry.  Embro^s  Spring'  Branchy  is  further 
from  Glover's  than  the  Big  Branch  and  the  nearest  branch 
which  will  satisfy  the  location  ought  to  be  taken.  The 
email  branch  ordrain^  mentioned  by  the  jury,  is  not  lo- 
cated on  the  plat,  and  therefore  we  cannot  say  where 
it  ought  to  be  placed.  But  the  jury  have  found  that 
beech  trees  do  not  abound  immediately  above  and  below 
it,  and  therefore  it  is  not  probable  that  that  was  the  branch 
referred  to  by  the  tnvry. 

The  courts  in  Kentucky  have  always  endeavoured,  to 
sustain  an  entn%  if  by  reasonable  construction  it  be  pos- 
sible. For  this  purpose  they  will  reject  an  absurd  or 
superfluous  call— ihey  will  supply  a  word— ^they  will 
consider  a  call  not  proved  as  expunged,  and  although 
there  are  more  allegations  than  are  proved,  yet  if  enough 
is  proved  to  render  the  entry  sufficiently  certain,  the 
court  will  support  it. 
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.  To  support  these  positions,  be  cited  the  cases  of  Con- 
sella  V.  iriscoxih^Kthton  v.  M^Conriel^  and  Pawlirig  v. 
Jdcrcwether^  from  Hughei  Rep^rts^  p.  15,  16.  4^.  169. 
and  Gttither  v*  Tilford — Morgan  v.  JRobinson — Brad- 
ford V.  AUen-^^rdgy,  Jones— Craig  v.  M^Crakcn^  and 
Brown'y*  Johnson^  from  Sneed^s  Rep*  fr.  184»  268.  101. 
331.  54.  54.  52  and  60. 

H»  Chttfy  for  the  defendant  in  error,  contended,  that  the 
hegtnning  of  the  location  was  uncertain,  and  therefore  that 
the  whole  entry  was  void.  It  does  not  appeal;  that  the 
letters  D.  L.  ever  were*  niarked  on  the  tree,  nor  that 
>they  existed  on  anv  tree  at  the  time  of  th^  entry.  The 
wholelanguageoftheentvy  is  uncertain.  *^  Ayhv  poles," 
"  a  small  distance,'^  "  a  branch^*  are  expressions  too 
vague  to  support  an  entry. 

What  is  uncertain  in  point  of/att^  is  not  a  subject  of 
construction  by  the  court.  To  support  the  complainants' 
entry,  the  court  is  now  called  upon,  not  to  give  a  con- 
struction of  law  to  the  words  of  the  entry,  but  td  make 
a  ne;Kr  entry  m  point'  of  &ct. 

Idditity,  notoriety,  natural  objects  are  all^  wanting. 

February  28. 

JOHKftON,  J.  delivered  the  opinion  of  the  court. 

In  the  argument  of  counsel  in  this  case,  the  only  point 
which  it  has  been  thought  necessary  to  dwell  upoA,  is 
the  legal  certainty  of  the  complainants'  entry.  Pursuing 
the  principle  that  a  plaintiff  must  recover  upon  the 
Strength  of  his  o¥m,  title,  and  not  the  weakness  of  his 
adversary's,  the  defendant  has  not  entered  into  any  dis* 
cussion  relative  to  the  sufficiency  of  his  claim  to  the  land 
19  question.  The  circumstances,  constitutmg  what  in 
the  cotirts  of  Kentucky  are' denominated  the  calls  of  the 
complainants'  entry,  are,  Glover^s-Stqtiofi^  Green  river ^  a 
marked  tree  on  the  bank  of  the  river ^  and  a  branch  empty  ^ 
ing  itself  into  the  river*  The  two  former  are  notorious, 
and  the  inquiry  is,  can  the  others  be  sufficiently  ascer- 
tained with  relation  to  them.  We  are  of  opinion  that 
th^  can.  .  The  only  objection  that  can  be  made  to  the 
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identity  of  the  tree  and  brsMich  with  relation  to  which  the 
complainants  have  made  dxeir  survey,  and  the  actual  clis-' 
tance  of  those  objects  above  Glover's  Station,  the  uncer- 
tainty attendant  upon  Calling  for  a  tree  of  which  a  largfe 
number  grow  along  the  banks  of  the  river,  and  the  ex- 
istence of  another  stream  emptying  itself  .;into  die  same 
river  nearer  to  Glover's  Station,  and  which  it*  is  at- 
tended will  answer  the  call. 

These  difficulties,  we  are  of  opinion,  are  all  removed 
by  considering  the  coursed  called  for  by  the  complainants 
with  relation  to  the  courses  of  the  river. 

Above  Glover's  Station,  and  until  f  ou  reach  the  bend 
of  the  river  above  which  the  cbmplainants'  entry  is  siu*- 
veyed,  the  course  of  the  river  is  east  and  west.  It  there 
assumes  a  different  direction,  and  its  course  is  north  and 
so  uth.  By  surveying  the  entry  at  the  point  where  the  com- 
plainants have  located  their  land,  itassumesa  shape  adapt- 
ed to  the  course  of  the  river.  At  any  point  below  where  it 
is  situated,  and  until  you  reach  the  place  (Called  Glover's 
Stati  m,  it  is  impossible  that  it  can  be  located.  This  cir^ 
cumstance  is  sufficient  in  our  opinion  to  establish  the 
branch*  which  was  called  for,  as  it  is  the  first  you  meet 
w  ith  above  the  bend  ;  and  when  that  is  ascertained,  there 
is  no  longer  any  difficulty  in  locating  the  complainants* 
land. 

The  jury  find  that  the  tree  called  for  is  very  con- 
spicuous, and  that  previous  to  the  date  of  the  complain- 
ants' entry  a  tree  veij  near  the  spot  where  that  is  situ- 
ated w^  marked  D.  L.  Although  a  tree  of  a  particular 
species,  at  a  distance  not  precisely  limited,  may  be  un- 
certain where  that  tree  abounds,  .the  impression  of  acer-'^ 
tain  mark  upon  such  a  tree  is  a  sufficient  identificationv 
when  accompanied  with  the  other  circumstances  of  this' 
case,  which  might  have  been  resorted  to  by  a  subsequent 
locator  to  prove  the  identity  of  thi$  tree. 

tn  giving  this  opinion  the  court  is  not  uninfluenced  D7 
an  anxiety  to  si^ve  the  early  estates  acquired  in  that  coun-^ 
try.  Such  was  the  laxity  of  the  rules  upon  whith  the 
rights  of  individuals  depended  under  the  land  laws  of 
Virginia,  that  this  court' feels  a  strong  sense  of  the  ne- 
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cestity  of  liberality  in  deciding  upon  the  validity  of  Marskali 

entries.  ^   v- 

Cuanzs. 

.The  courts  therefore,  reverses  the  decree  of  the  dis- 
trict court,  and  decrees  a  conveyance,  to  be  executed  by 
the  defendant  to  the  complainants,  of  that  part  of  the 
land  contained  in  his  patent  which  is  included  in  the 
oomplatnanta'  aurvey^  and  that  each  party  pay  their  own 
costs. 

Decree  reversed* 


VIERS  AND  WIFE  v.  MONTGOMERY. 


ERROR  to  the  district  court  of  Kentucky,  in  a  suit      a  court  of 
in  chancery  brought  oriffinMly  by  Moncgofciery  against  equity     will 
W.  M.  Viers  tod  Patsy  his  wife,  late  Patsy  Henfy,  to  ^  mterfare 
compel  the  latter  to  convey  to  thfe  former  the  le^  es-  nee^namlby 
tate  in  certain  lands  in  Kentucky,,  which  one  Ebenezer  deed,  and '  a 
Brooks,  since -deceased,  conveyed,  by  deeds  dateci  the  deyUee  under 
lOdi  of  November,  1791,  to  the  defendant'^  wife,  while  \^^^  ""^^^ 
awidpw\  and  which  Brooks  by  his  last  will  devised  to  caM*^'  Where 
the  complainant  Moqtgomenr.    The  bill  charged  that  there  is    no 
the  only  consideration  of  the  deeds  from  Brooks  tp  Patsv  ^''^^- 
Henly  was,  that  she  should  ^^  take  him  as  her  husbanjd, 
which  she  refused  to  do^  but  intermarried  with  the  de» 
fendant,  W.  M.  Viers. .  It  did  not  aver  that  the  com^ 
plaiaant  was  of  kin,  to  the  deceased,  oi*  that  h^  had  any 
equitable  claim-  other  than  as  a  devisee*     Ndr  did  it 
charge  the  defendant  Patsy  with  any  promise  of  mar* 
riage,  or  any  breachof^uch  a  promise,  i^or  with  fraud  in 
obtaining  the  deeds^^    The  will  of  Brooks,  referred  to  in 
the  bUl,  calls  the  complainant  his  friend  and  cousin.  The 
deeds  were  of  bargain  and  sale  in  fee,  and  purported  to 
be  ii^  consideration  of  1, 100/.  Virginia  currency,  and  con- 
tained a  wiuranty  against  Brooks,  and  all  claiming  under 
hfm. 
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The  answer  of  the  defendants  denied  that  .the  coa- 
sideration  of  the  deeds  was  as  stated  in  the  bill,  and 
avers  that  the  defendant  Patsy,  although  solicited,  al- 
ways refused  to  make  any  promise  of  niarriage  to  the 
deceased  ;  that  he  often  pressed  her  to  accept  his  land, 
which  she  for  some  time  declined  ;  that  he  declared  he 
did  not  expect  any  consideration;  but  n^fished  her  to  re- 
ceive it  as  a  gift^  and  that  he  did  not  expect  she  would 
marry  him« 

It  alleged  that  Brooks  had  boarded  in  her  house  some 
months,  where  he  had  been  kindly  and  hospitably  treat- 
ed, without  any  charge  being  made  against  him,  and 
suggested  that  this,  together  with  the  affection  which  he 
entertained  for  her,  but  which  she  always  discountenan- 
ced, were  'his  motives  forgiving  her  the  land.  That  she 
at  last,*  by  the  advice  of  her  friends,  accepted  it,  and  that 
when  he  had  executed  the  deeds  he  voluntarily  decland 
himself  to  be  fully  satisfied,  in  the  presence  of  the  sub- 
scribing witnesses. 

The  facts  found  by  the  jiity  were,  that  the  defendant 
Patsy,  by  her  conduct  to  the  deceased,  induced  him  to 
suppose  that  she  would  marry  him,  and  that  this  encou- 
ragement or  inducement  was  the  only  considetation  she 
gave  f6r  the  land,  except  his  boarding ;  but  that  she  ne- 
ver made  him  any  promise  of  marriage.  That  he  bad 
urged  her  to  accept  the  land  before  she  agreed  to  take  it, 
and  had  declared  to  her  that  he  did  not  expect  to  receive 
any  consideration  from  her,  but  wished  her  to  accept  it 
as  a  gift ;  and  that  at  the  time  he  executed  the  deeds, 
he  declared  he  did  not  expect  that  she  would  marry  him* 
That  she  was  advised  by  her  friends  to  take  the  land  be^ 
fore  she  agreed  to  accept  it ;  and  that,  after  the  execu- 
tion of  the  deeds,  she  offered  to  return  to  him  the  land, 
but  he  would  n^t  receive  it.  That  Brooks  boarded  in 
her  house,  and  never  paid  her  any  thing  therefor,  except 
the  land.  The  jury  also  found  the  will  of  the  deceased, 
and  the  devise  to  the  complainant* 

The  decree  of  the  court  below,  upon  argument,  was, 
that  the  defendants  should  convey  the  land  to  the  com- 
plainant, and  that  the  Complainant  should  pay  the  defend- 
ants the  amount  of  Brooks'  board,  and  the  taxes  which 
.  had  been  paid  by  tUe  defendants,  with  interest* 
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Which  decree  was  by  this  court,  without  argument,       Vxsfti 
reversed,  and  the  compbunant's  bill  dismissed,  with  costs,  h^^^qq 

Decree  reversed. 


VxBSt 

T. 
MOSTGOMK- 


DIGGS  AND  KEITH  v.  WOLCOTT.  Dicci 


THIS  was  an  appeal  from  a  decree  of  the  circuit     a  court  of 

court  for  the  district  of  Connecticut,  in  a  suit  in  chan-  the      (/niad 
^^y  Stateg.  cumoC 

^*  agoin     ^po- 

ceedliigi  mm 

The  appellants,  Diggs  and  Keith^  had  commenced  a  ttau  court 
suit  at  law  against  Alexander  Wok$tt^  the  appellee,  in 
the  county  court  for  the  county  of  Middlesex,  in  the 
state  of  Connecticut,  upon  two  promissory  notea^ven 
by  Wokotito  one  Richard  Matthews^  for  the  purchase  of 
lands  in  Virginia,  and  by  him  indorsed  to  the  appellants ; 
whereupon  Wokott  filed  a  bill  in  chancery  in  the  superior 
court  of  the  state,  against*  the  appellants  Diggs  and 
Keith^  and  also  against  Robert  Toung  and  Richard  Mat' 
thewsy  praying  that  Diggs  and  Keith  might  be  compel- 
led to  give  up  the  two  notes  to  be  cancelled,  or  be  per* 
petually  enjomed  from  proceeding  at  law  for  the  recovery 
thereof,  &c« 

This  suit  in  chancery  was  removed  by  the  appellants 
from  the  state  court  into  the  circuit  court  of  the  United 
States  for  the  districtof  Connecticut,  where  it  was  de- 
creed that  Biggs  and  Keith  should,  on  or  before  a  cer- 
tsunday,  deliver  the  notes  to  the  clerk  of  the  court,  and 
in  default  thereof  should  forfeit  and  pay  to  Wokott  1 ,500 
dollars ;  and  that  they  should  be  perpetually  enjoinedyhc. 
and  that  Robert  Toung  should  repav  to  the  appellee  the 
amount  of  principal  and  interest  which  the  latter  had  paid  ^ 
on  account  of  the  purchase  of  the  lands ;  and  that  the  ap- 
pellee should  deliver  up  to  the  clerk  the  surveys  of  the 
lands,  and  the  bond  of  conveyance ;  and  in  default  thereof 
should  pay  to  R.  Toung  i^t  sum  of  20,000  dollars. 
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The  case  was  argued  upon  its  merits  by  C.  i>e  and 
Swann  for  the  appellants^  and  by  P.  B.  Key  for  the  ap- 
pellee i  But  the  Court  being  of  opinion  that  a  circuit 
court  of  the  United  States  had  not  jurlsdiaion  to  enjoin 
proceedings  in  a  state  court. 

Reversed  the  decree. 


Ifawritof 
error  be  ser- 
ved before  the 
return  day,  it 
majr  be  re- 
iiimed  after, 
even  at  a  tub- 

auenttenn; 
I  the  ap- 
pearance of 
the  defendant 
in  error 
waivea  all  ob- 
jection to  the 
irregularity  of 
the  return. 

Theaervice 
of  a  .writ  of 
error  is  the 
lodging^  a  co- 
py thereof  for 
tM  adverse 
party  in  the 
oftce  of  the 
derk  of  the 
court  where 
the  judjnnent 
was  rendered. 


WOOD  V.  LIDK. 


ERROR  to  the  circuit  court  for  the  district  of 
Georgia. 

The  writ  of  error  was  dated  the  33d  of  December, 
1805,  and  returnable  to  February  term,  1806 ;  the  ci tui- 
tion also  bore  the  same  date,  and  commanded  the  defend- 
ant in  error  to  appear  at  the  same  term.  The  writ  of 
error  was  filed  in  the  clerk's  office  of  the  court  below  on 
the  saine  23d  of  December.  The  judgment  below  was 
not  signed  until  the  4th  day  of  January,  1806.  The  writ 
of  error  was'  not  returned  and  filed  in  the  clerk's  office 
of  the  supreme  court  until  the  18th  of  March,  1806,  lif- 
ter the  court  had  closed  its  session. 

P.  B*  J&y,  for  plaintiff  in  error,  suggested  that  in  such 
a  case  the  writ  of  error  ought  to  be  dismissed  of  course. 

The  Cpurt^  however,  inclined  to  be  of  a  contrary 
opinion',  but  informed  KTey  that  they  would  give  him 
an  opportunity  to  show  the  contrary. 

On  a  subsequent  day  he  contended  that  die  writ  could 
not  be  returned  at  any  other  term  than  that  to  which  it 
was  returnable,  and  to  which  the  defendant  in  error  had 
been  cited  to  appear.  After  the  expiration  of  the  term 
it  was.  voidf  The  execution  of  a  writ  of  error  is  the  send- 
ing up  the  record  according  to  its  command,  and.  to 
send  the  re<!ord  up  at  another  term  is  no  execution  oi 
the  writ. 
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'  He  relied  upon  the  case  of  Blair  v.  Miller^  in  this 
oourt^  ^4DalL  21.  as  being  decisive. 

February  28. 

The  Chief  Justice  stated  that  there  had  been  some 
difference  of  opinion  among  the  judges,  ivhich  arose 
from  their  not  understanding  perfectly  the  facts  of  the 
case. 

If  the  writ  of  error  had  been  served  when  it  was  not 
in  force,  (diat  is,  after  its  return  day,)  such  service  would 
have  been  void.  But  if  served  while  in  force,  a  return 
afterwards  will  be  good. 

The  service  oi  a  writ  ot  error  is  the  lodging  a  copy 
thereof  for  the  adverse  party  in  the  office  of  the  clerk  of 
the  court  where  the  judgment  was  rendered.  1  voL  Lows 
U.S.p:6S.s.23 

If  it  be  so  served  before  the  return  day,  the  service  is 
good. 

In  the  case  cited  from  4  DalL  itdoes  not  appear  which 
party  made  the  motion,  nor  whether  there  was  ^n  ap- 
pearance for  the  opposite  party. 

In  the  present  case,  the  writ  of  error  having  been 
served  when  in  full  force,  and  the  writ  of  error  retort- 
ed, although  not  at  the  first  term,  the  appearance  of  the 
defendant  in  error  has  waived  all  objection  to  the  irregu- 
larity of  the  return. 

The  judgment  was  affirmed. 


53*  Note.  No  notice  was  taken  of  the  fact  that  the 
writ  of  error  was  served  before  the  judgment  be/oxv  was 
signed. 
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CASES 

ARGUED   AND  PECmED 

IN   THS 

SUPREME  COURT  OF  THE  UNITED  STATES, 

AT 

FEBRUARY  TERM,  1808- 


Thefolknving  Judges  attended  at  this  term,  viz. 

THE  HONOURABLE  JOHN  MARSHALL,  Chief  Justice. 

The  honourable  WILLIAM  CUSHING, 

The  honourable  SAMUEL  CHASE, 

The  honourable  BUSHROD  WASHINGTON^ 

The  honourable  WILLIAM  JOHNSON, 

The  honourable  BROCKHOLST  LIVINGSTON, 

AMD 

The  honoui-able  THOMAS  TODD.* 


ASSOCIATK 
^    JtTSTICSft. 


C  J:SAR  a.  RODNEY,  Attorney  General. 


*  The  appointment  of  Judge  Todd  was  linger  the  act  of . congress  of  24th  oi 
February^  1807»  directinfj^  that  the  snpreme  court  thoiAd  consist  of  a  chief  jus 
tice  and  six  associate  justices. 


Vol.  IV.  A  a 
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FITZSIMMONS  v.  THE  NEWPORT  IN- 
SURANCE   COMPANY. 


ERROR  to  the  circuit  court  of  the  district  6f  Rhode*  ftrsMniim 
Island^  in  an  action  upon  a  policy  of  insurance  on  the  on  intenHm^^ 
bfig  jfohn^  warranted  American  property,  from  Charks-  tSSpo!?^ 
tdn»  South  Carolina,  to  Cadiz,  captured  by  a  British  sliip  ter  wmfiw^ 
b{  war  on  the  16th  of  July,  1800,  carried  into  Gibraltar,  ii  not  arMfn^ 


and  there  condemned  on  the  26th  day.of  August  follow**  f^  ^ 
ing.     The  cause  of  condemnation  set  forth  m  ^e  sen-  ^a,,^^  ^^ii^. 
tence  was,  that  the  brig  was  ^*  cleared  out  for  CtuRz,  a  .tber  afeKign 
port  actually  blockaded,"  and  that  the  master  ^^  persUt-  aentence     o# 
edin  his  intention  of  entering  that  port,  ajier  warning  Xl^^SaS^m 
firom  the  blockading  force  not  to  do  so,  in  direct  breach  evidenoe    ia 
and  violation  of  the  blockade  thereby  notified!^    On  the  ah   actum  s« 
trial  in  the  court  below  the  jury  found  a  special  verdict^  jainst  the.tjn- 
statingi  among  other  things,  that  the  blockade  of*  Cadiz  ***"'"'•'• 
was  not  known  at  Charleston  when  the  John  sailed  from' 
thence,  and  that  the  first  nonce  the  master  hs|d  was  from 
the  blockading  squadron,  who  brought  to  the  brig,  and 
warned  the  master  not  to  proceed  to,  nor  attempt  to  en- 
ter the  port  of  Cadiz,  and  indorsed  his  register ;  but  the 
master  had  no  notice  of  such  indorsement  upon  his  re- 
gister until  after  the  condemnation.    The  mate  and  some 
of  the  tfeamen  were  taken  out,  and  a  prize  master  and 
British  seamen  put  on  board.     She  was  detained  by  the 
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blockadipg  squadron  from  the  16th  to  the  27th  of  Julvi 
when  the  master  was  ordered  on  board  the  admiral's 
shipt  and  told,  ^  we  have  thoughts,  of  setting  yoii  at 
liberty,  and  in  case  we  do,  and  deliver  yoii  your  vessel 
and  papers,  what  course  will  you  steer,  or  what  port  will 
you  proceed  for !"  To  which  the  master  answered,  that 
in  case  he  got  no  new  orders,  he  should  continue  to 
steer  by  his  old  ones.  The.admiral  then  said,  ^  that  will 
be,  I  suppose,  for  Cadiz/'^  To  which  the  master  re- 
plied, ^Vertainly,  iqiless  I  have  new  orders."  Upon 
'  which  the  admiral  said,  ^*  that  is  sufficient ;  I  shall  send 
you  to  Gibraltar  for  adjudication."  Mliereupon  the 
brig,  without  heing  liberatedy  was  sent  into  Gibraltar, 
and  condemned  on  the  grounds  stated  in  the  sentence. 
The  libel  and  proceedings  in  the  vice  admiralty  are 
found  by  the  special  verdict.  An  appeal  was  prayed  and 
granted  from  the  vice-admiralty  court,  but  it  does  not 
appear  to  have  been  prosecuted. .  llieiudgment  ih  the 
court  below  was  for  the  original  defendants. 

This  cause  was  several  times  argued,  having  been 
pending  in  this  court  ever  since  the  year  1803. 

It  was  now*arg«ied  by  DaUaa  and  C.  Lte  for  the  plain- 
tiiT  in  error,  and  by  Rawk  for  the  defendants. 

Afgument  for  the  plaintiff  in  error. 

1.  The  plaintiff  is  entitled  in  the  present  action  to  sup- 
port.his  claim  by  the  truth  of  'the  case,  in  opposition  to 
ihefobehood  of  the  sentence. 

2.  The  cause  expressly  assigned  for  condemning  the 
vessel  is  not  a  lawful  cause  of  condemnation,  tested  by 
tfie  law  of  nations,  or  by  the  treaty  between  this  country 
in4  Great  Britain. 

I.  The  question  of  conclusiveness  of  a'  foreign  senr 
fence  of  a  court  of  admiralty,  in  a  case  of  insurance,. has 
never  yet  been  settled  in  this  court.     It  is  res  integra. 

In  a  question  of  principle,  and  where  this  court  is 
bpiind  by  no  authority  or  precedent,  it  will  take  the  path 
which  leads  to  justice. 
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By  what  principle  are  we  bound  to  enforce  a  foreign 
judgment  i  Not  that  of  comf^  and  reciprocity ;  for  that 
would  often  he  to  sanction  gross  error  and-  palpable  in- 
justice ;  but  u|k>n  the  principle  of  public  policy  and  c^/i- 
venience^  and  this  can  eztiend  no  further  than  is  neces- 
sary to  quiet  the  title  to  the  thing  acquired  under  such 
a  sentence.  So  far  as  thd  title  to  the  thing  itself  is  con- 
cerned, a  foreign  sentence  must  be  cotisidered  as  ^onclu- 
sivCf  but  no  further.  A  foreign  municipal  judgment, 
when  brought  into  our  courts  to  be  enforced,  is  only 
prima  Jade  evidence  ; .  but  when  set  up  as  a  defence  it  is 
•  conclusive,  because  it  is  the  decision  ojTthat  tribunal  to 
which  the  plaintiff  has  chosen  to  resort.  It  is,  there- 
fore, conclusive  against  him,  but  not  in  his  favour. 

Judgments  upon  attachments,  which  change  the  pro- 
per^ of  the  thing  attached,'  are  conclusive  as  to  the  title 
of  the  thing,  but  nut  as  to  die  question  of  debt  between 
the  principid  creditor  and  debtor. 

Why  should  a  sentence  of  condemnation  m  priz'e  be 
conclusive  in  a  suit  for  indemnity  agiAi^ttt  capture  f 
Public  policy  is  not  concerned  in  the  question  whether 
the  insurer  or  the  insured  should  bear  the  loss. 

llie  underwriter  promises  indemnity  against  capture 
and  its  effects,  if  the  property  be  neutral.  The  assured 
warrants  t);^  nevtrmitti^ ^h^t  not  the  acquittal  in  a  foreign  . 
prize  court.  He  is  bound  to  sue,  labour  and  travet  for. 
the  benefit  of  the  underwriter  ii^this  case  as  well  as  in. 
others.  But  the  loss  by  capture  and  condemnation  is- 
the  very  peril  insured  against ;  and  all  the^  assured  is 
bound  to  do,  is  to  prove  that  his  property  was  really 
neiitrail ;  he  does  not  take  upon  himselt  th)s  risk  of  the 
injustice  of  foreign  courts^  any  more^  than  the  ]6jns4 
tice  of  any  other  de[)artment  of  a  foreign  government. 
What  is  it  but  the  injustice  of  belligerent  nations  which 
makes  a  difference  between  a  war  risk  and  a  peace  risk 
upon  neutral  property  i  And  what  consolation  is  it  to 
the  injured  that  bis  property  is  lost  by  the  injustice  of 
a  court,  rather  than  by  thdt  of  the  executive  power? 
All  that  is  required  of  him  i.  good  faith;  he  does  not 
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answer  for  the  good  faith  of  a  foreign  tribunal  t  a  triba- 
^  nal  too  whose  decisions  are  professedly  not  founded  upon 

Kbwfost     the  principles  of  abstract  right,  but  upon  the  will  of  the 
Ins.  Co.      sovereign. 

The  capture  alone  gives  the  right  to  abandon,  and  con- 
sequently to  recover  for  a  total  loss.  The  .subsequent 
claim  and  litigation  is,  in  truth,  by  and  for  the  benefit  of 
the  underwriter.  I'he  assured  is  only  bound  to  prove 
the  neutrality  in  the  suit  between  the  underwriter  and 
himself. 

Th9  doctrine  that  all  the  world  are  parties  to  a  suit 
ugon  a  question  of  prize  is  a  mere  fiction^  and  is  never 
applied  to  any  question  but  that  of  the  title  to  the  thing 
itself. 

2d.  How  ddes  the  principle  stand  upon  precedents  of 
other  nations  i 

Upon  a  question  of  general  law,  or  the  law  of  nations, 
we  are  not  to  look' to  the  practice  of  one  nation  only.  We 
are  as  much  bound  by  the  precedents  of  France,  as  we 
are  by  those  of  £ngland  since  our  revolution. 

in  fr/ince^wt  are  told  by  Emcrigon,  ihe  sentence  of  a 
foreign  prize  court  is  not  conclusive  upon  collateral  eases. 
.  It  only  protects  the  title  to  the  property  acquired  un- 
der it. 

In  England  a  system  has  been  raised  ;  but  like  an  in- 
verted cuncy  u  rests  only  QU  a  single  point.  The  case  of 
Hughes  V.  Cornelius^  reported  in  2  Shower^  232.  1\ 
Raym*  473.  apd  Skitu  59;  is  the  only  basis  upon  which 
the  fabric  b  erected.  This  case  only  decides,  what  we 
admit,  .that  a  foreign  sentence  is  conclusive  as  to  the 
title  in  the  thing  ftsclf.  This  is  the  only  reported  case, 
prior  to  the  revolution  ;  and  thus  the  question  remain- 
ed until  the  case  of  Bernardi  v.  JHoiteux^  Doug.  575. 
which  was  decided  in  the  year  1781.  The  point  of  that 
decision  was,  that  a  sentence  of  condemnation  by  a  fo- 
reign cour.t  of  admiralty,  was  not  conclusive  evidence  of 
a  breach  of  the  warranty  of  neutr-dlity,  if  the  sentence 
does  not  appear  to  have  proceeded  upon  that  ground. 
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Phrkyp.  365.  lias  given  the  result  of  all  the  cases,  and 
deduces  this  general  doctrine : 
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1.  "That  wherever  the  ground  of  the   sefitence  is      Ins   Co. 
manifest,  and  it  appears  to  have  proceeded  expressly 
upon  the  point  in  issue  betv^een  the  parties  ;"  or 

2.  **  Wherever  the  septence  it  general^  and  no  spe- 
cial ground  is  stated,  there  it' shall  be  conclusive  and 
bindings  and  the  court  here  will  not  take  upon  thrm- 
selves,  in  a  collateral  way,  to  review  the  proceedings  of 
a  y^rt^m,  having  competent  jurisdiction  of  the  sui/iect 
matter." 

3.  "  But  if  the  sentence  be  so  ambiguous  and  doubtful 
that  it  is  difficult  to  say  on  what  ground  the  decision 
turned;"  or, 

4.  **  If  there  be  colour, to  suppose  that  the  court  abroad 
proceeded  upon  matter  not  relevant  to  ihe  matter  in  is- 
sue, there  evidence  will  be  allowed  in  order  to'  explain." 
And, 

-  5.  ^^  If  the  sentence,  upon  the  face  of  it,  be  manifestly 
against  law  and  justice,  or  be  contradictory,  the  insured 
shall  not  be  deprived  of  his  indemnity  ;  because,  to  use 
the  words  of  Mr.  Justice  Butter^  any  detention  by  par- 
ticular ordinances  or  decrees,  which  contravene,  or  do 
not  form  a  part  of  the  law  of  nations,  is  a  risk  within  a 
policy  of  insurance." 

The  counsel  for  the  plaintiff  commented  at  large  upon 
the  cases  of  Salouci  v.  Johnson^  Fark^  362.  '  Lothian  v. 
Henderson^  3  Bos.  and  PuL  516.  Geyer  v.  Ag^dlar^  7 
T.  H.esi.  Garreis  v.  Kensington,  8  T.  I^.  230.  Cal- 
vert v.  Boviiiy  7.  T.  R.  526.  Kindtrshf'v.X'hase^  in  the 
Cockpit,  decided  by  Sir  W.  Grants  Park,  363.  St/iVd. 
Jlaynev.  Walter^  Park,  363.  PoUard  v.  Beil,  8  T.  P. 
134.  Btrdv.  Appleton,  8  T.  P.  56S.  Price  v.  Bel/,  1 
East,  663.  BeariJig  v.  Christie^  5  East^^  398.  Baring 
V.  Clagett^  3  Bos.  and  PuL  212.  and  8  T.  R.  192.  Chris- 
tie v.Secretan^  from  all  which  they  drew  the  conclusion 
that  accoitding  to  English  precedents,  which,  however, 
they  denied  to  be  authorities  in  this  court,  except  the 
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case  of  Huffhei  v.  Cornelius^  a  foreiga  sentence  of  con* 
demnation  is  not  coodusive  evidence  of  the  want  of 
neutral  character,  unless  it  proceeds  upon  a  ground  war- 
ranted by.  the  bw  of  nalicms,  or  by  treaties-between'  the 
countries  of  the  captor  and  the  captured*. 

3d.  As  to  domestic  precedents^  they  are  not  decisive. 
In  New-York  the  law  is  finally  setded  against  ^he  con- 
clusiveness. 1  H.T.  Cases  in  Error ^  T*  2N*T.  Cases 
th  Error ^  217.  3  N.  T.  T.  R.  223.  240.  But  in  the 
supreme  court  of  Pennsylvania  the  question  is  still  sub 
jiidicey  as  it  is  in  most  of  the  other  sutes. 

II.  The  cause  expressly  assigned  for  condemnation  is 
not  a  lawful  cause,  either  under  the  iaw  of  nations,  or  the 
treaty  between  this  country  and  Great  Britain. 

The  cap^re  itself  was  a  total  loss,  and  gave  the  right 
to  abandon)  At  tlie  time  of  abandonment  there  was  no 
restitution. 

The  sentence  is  not  a  decree  of  enemy  property^  nor 
generally  as /tm^i/Z/^rize^  but  it  is  a  condemnation  ou 
special  grounds.  1  •  That  she  was  cleared  out  for  Cadiz, 
a  port  actually  blockaded*  2t  That  the  msAttr  persisted 
in  his  intention  of  entering  that  port,  after  warning  from 
the  blockading  force  not  to  do  so,  in  direct  breach  and 
violation  of  the  blockade. 

MI  IS  not  iitated  that  the  blockade  was  known  at  the 
time  pf  her  sailing,  nor  that  any  attempt  wzs  made  to  en- 
ter Cadiz  after  notice.  •  The  special  verdict  finds  that 
the  blockade  did  not  exist  at  the  time  of  her  sailing  ; 
and  that  afeer  being  verbally  notified  of  the  blockade,  the 
vesael  was  at  no  time  tat  liberty,  so  that  she  could  have 
atteippted.to  inter  the  port.  That  although  the  register 
was  indorsed,  yet  the  master  had  no  knowledge  of  it  un- 
til after  his  arrival  at  Gibralur. 

The  offence  charged  is,  persisting  in  an  intention  to  do 
what  he  had  no  power  to  do.  This  intention  is  inferred 
from  the  conversation  between  the  nuister  and  the  admi- 
ral, which  is.  dejtailed  in  the  special  verdict,  nnd  which, 
on  the  part  of  the  latter,  was  insidious,  and  calculated  to 
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entrap.    From  the  efiPect  of  such  conversations  it  was  the    TiTftiiK- 
du^  of  the  court  to  protect  the.  master.     1  Rob.  7. ,  The  .      ^^*  , 
'  Jfercuriusm    The  answer  of  the  master  was  hones^>  sim-  mNswpost 
plfi;,  and  proper:  *^  that  in  case  he^got no  new  orders,  he  .    1^%,  Co,^ 
should  steer  by  his  old  ones."     This  was  no  more  than 
his  duty.    Those  new  orders,  if  given  by  the  admiral, 
would  have  been  obeyed|  and  would  have  justified  the 
master  in  his  deviation* 

But  even  an  inienium  to  violate  a  Uockiide,  unless  fol- 
lowed by  some  aci^  such  as  aaiUng  with  tha^  intent,  &c. 
is  no. cause  of  condemnation  under  t(ie  law  of  nations. 
Maleyv.ShaUuck,  antt^  vol.  3./.  48a.  The  Betsey^  t 
Rob.  280.  The  Spes  and  Lrency  S  Rob.  76.  The  Shep- 
herdeea^  S  Rob.  235.  Fatiel,  b.  3.  s.  U7.  The  Vrow 
Jttdith^  1  Rob.  128.  The  Columbia^  1  Rob.  130.  The 
Vrow  Johanna^  2  Rob.  91.  The  Neptunus^  2  Rob.  92. 99^ 
96.  The  ApoUoy  5  Rob.  256.  The  Columbia^  1  N.  Ti 
Cases^  Errory  7.     I  Rob.  13a     3  N.T.  T.  R.  226w 

If  the  intention  be  not  a  cause  of  condemnation  under 
the  law  of  nations,  much  less  is  it  lindcr  the  British 
treaty,  articl<^  18.  {Lowe  U.  S.  vdL  %p.  484.)  the  words 
of  which  are,  /^  And  whereas  it  frequently  happens  that 
vessels  sail  ifor  a  port  or  place  belonging  to  an  enemy, 
withom.  knowing  that  the  same  is  either  besieged,  block*^ 
aded  or  invested,  it  is  agreed  that  e%'ery  vessel  so  cir* 
cumstMiced  may  be  turned  away  from  such  porvor  place, 
but  she  shall  not  be  detained^  nor  her  cargo,  If  not  con^ 
tmband,  be  coniscated,  unless,  after  notice^  she  shall 
again  aHempt  to  enter ;  but  she  shall  be  permitted  to  go 
to  any  other  port  or  place  she  may  think  proper.^ 

If  condemned  without  an  oerrrn^^,  the  sentence  of  con-  . 
demnation  is  not  warranted  by  the  treaty,  and  therefore 
does  not  falsify  the  warranty  of  neutrality.  8  T  R.  434. 
Pollard  V.  Bell.  8  T.  R.  562.  Birdy.Appleton.  1  East^ 
663*  Price  v.  Bell.  5  Ea^,  398.  Sarins'  v.  Christie. 
1  N.  r.  Cases  in  Error ^  7.     3  N.  T.  T.  R.  226. 

Argumentfor  the  defendants  in  error. 

This  court  can  only  decide  what  the  law  is,  not  what 
it  ought  to  be. 

VoL  IV.  B  b 
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FsTxaitc-         We  contend  for  three  points, 
xoais 

KswroET        !•  That  the  vessel  was  justly  condemned  for  attempt* 
Ins.  Co.  ^  ing  to  br^ak  the  blockade. 

'  2.  That  the  sentence  is  conclusive  evidence  of  the 
fact* 

3.  That  the  condemnation  was  the  consequence  of  the 
improper  act  of  the  master,  for  which  the  underwriters 
are  not  liable. 

1.  The  first  point  is  not  denied^  if  the  fact  be  that  there 
wiu  an  attempt  to  break  the  blockade** 

A  verbal  notice  to  the  master  was  as  good  as  if  it  had 
been  i^i  writing,  because  he  could  himself  see  that  9 
blockade  Je  facto  existed* 

An  attempt  is  a  conclusion  from  a  variety  of  facts  and 
circumstances.  1  Boa,  and  PuL  185.  A  persisting  in 
the  inte<  tion  after  warning  ;  a  public  open  avowal  of  4iftt 
intentio  i  when' he  had  the  offer  of  his  liberty  to  go  to 
any  port  but  Cadiz,  amounted  to  an  attempt  to  break  the 
blockade.  The  British  squadron  could  not  have  suffer* 
cd  him  to  go  off  with  such  declarations.  He  had  no  right 
to  demand  orders^  from  the  British  admiral,  nor  had  the 
latter  a  right  to  give  them.  He  could  not  direct  him  to 
what  port  to  go.  The  master  was  bound  to  act  accord- 
ing  to  his  best  discretion  in  such  a  case.  The  only  or* 
ders  which  the  British  commander  could  give  were  not 
to  go  to  Cadiz. 

Jt  was  a  contmuance  (after  notice)  of  the  original 
attempt  to  enter  the  port,  which  was  made  before  no« 
tice.   1  Sob.  123.     5  J^ob.  256, 

2.  The  sentence  is  >  conclusive  evidence  against  the 
plaintiff. 

*  JRawUt  oflTered  to  read  the  defctitiotii  ind  evidente  contained 
in  the  pruceedinfcs  of  the  vice-admirMlty,  which  wtre  referred  to 
by  tlie  special  vcrdicti  and  of  which  a  copy  was  thereto  annexed. 

But  tJie  Court  stopped  him,  saying  that  the  proceedings  in  the 
vicc-admiraliy  court  were  only  matter  of  evidence  to  the  ittfyi  inte 
which  this  court  could  not  look- 
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This  point  is  not  now  to  be  decided  on  principles  of 
policy  or  comity,  but  upon  principles  of  law  long  esta* 
blished  and  settled.  ^  It  has  been  the  fashion  to  consider 
this  as  a  modern  prii^ciple,  fabricated  upon  actional 
motives  of  interest  since  'the  revolution. 

But  it  rests  on  principles  of  a  much  earlier  date*  |t 
js  found  in  existence  at  early  periods,  when  the  com« 
merce  of  England  was  in  its  infancy.  It  is  the  appli* 
eation  only  which  is  modem. 

In  the  **  case  of  copyhold  leaseB^  4  Co.  29.  Qi)  it  was 
decided,  that  the  sentence  of  the  ecdestastical  court 
dissolving  the  marriage  was  conclusive  evidence  thai 
the  first  marriage,  was  void,  and  that  the  issue  of  the 
second  marriage  was  legitimate.  So  in  KenrCst  case,  7 
Co*  42,  43.  it  was  holden,  *^  that  the  aentenc^^  of  the 
ecclesiastical  judge  ^  should  conclude  as  long  as  it  re- 
mained in  force.''  So  in  BuUer^eN.P.  244.  it  is  said, 
**  In  an  action  upon  a  policy  of  insurance^  with  a  war« 
ranty  that  the  ship  was  ^edish^  the  sentence  of  a  French 
adniiralty  court  condemning  the  ship  9a, English  pro- 
perty, was  holden  conclusive  evidence."  This  case  is 
taken  from  The  Theory  of  Evidence^  published  in  11^61,. 
and  consequently  was  be/ore  our  revolution.  Itaeems 
~  to  be  the  first  case  noticed  in  the  books,  where  the  prin- 
ciple was  applied  to  a  case  o/  insurance.  Tlie  case  of 
Femandea  v.  De  Costa^  Pariy  177,  1 78. .  was  ia  the  4ih 
year  of  George  ///.long  before  our  revolution.  In 
that  case  the  sentence  of  the  French  prize  court  was 
holden  to  be  conclusive  evidence  in  favour  of  the  un- 
derwriter. The  counsel  cited  also  Carth.  225.  jfones 
y.  Boiv^  where  the  sentence  of  the  spiritual  court  was 
holden  to  be  conclusive.  Also  tiie  Dutchess  of  Kings- 
toH^s  case^  11  State  Trials^  and  the  case  of  Moses  v. 
M^Pherlan^  2  Burn  1005.  stud  fValier  v.  Witter,  Doug. 
1.  Gaibraithv.  Nevil,  Doug.  5.  in  note.  LordKaim*s 
Prindpi^s  of  Equity^  369  to  Z75. 

Thus  stood  the  cases  before  the  revolution.     The 

Crlnciple  of  law  was  fixed  and  general ;  and  all  the 
ter  decisions  are  but  appli4:ations  of  the  principle  to 
particular  cases.  Once  admit  the  case  of  Hughes  v. 
Cornelius  to  be  law,  and  the  whole  doctrine,  to  the  ex- 
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tenf  to  which  it  has  been  carried  in  England^  flows  as  a 
ncc.essary  consequence.  As  bettveen  the  parties  it  ia 
admitted  to  be  conclusive,  and  as  to  the  title  to  the  things 
the  question  is  at  rest.  The  plaintiff  in  this  case  wts 
party  to  the  suit  in  the  vice-admiralty  at  Gibraltar* 
He\^  bound  by  the  sentence  at  all  events,  however  it 
might  be  with  regard  to  another  person.  As  to  him  it 
has  passed  ad  rem  judicatam.  If  the  property  in  the 
thing  has  passed,  why  not  the  title  to  its,  value  ?  The 
title  is  as  much  gone  from  the  underwriter  as  it  is  from 
the  assured*  He  is  equally  precluded  from  the  chance 
of  recovery  and  from  the  benefit  of  the  abandonment. 
By  the  sentence  the  property  is  changed.  It  i^  not  by 
an  act  of  arbitrary  power,  or  of  superior  force,  or  by 
an  act  of  legislation,  but  by  the  judgment  of  a  court  of 
competent y  peculiar^  and  exclusive  jurisdiction.  For 
among  nations,  the  court  of  the  captor  is  as  much  a 
court  of  peculiar  and  exclusive  jurisdiction  of  the  ques- 
tion of  prize,  as  the  ecclesiastical  courts  are  in  England 
t)f  ecclesiastical  causes* 

It  is  the  adjudication  of  a  court  to  whose  jurisdictf6. 
he  has'  submitted,  by  putting  in  his  claim,  and  before 
which  he  iiiras  bound  to  support  the  neutrality  of  the 
property,  in  order  to  give  him  a  right  to  recover  against 
the  underwriters.  TAf^r  do  not  .undertake  to  support 
the  neutrality  of  the  property.  That  is  entirely  his 
business,  and  if  he  fails  to  do  so,  and  by  that  means 
the  property  is  lost,  the  loss  must  fall  upon  him. 

It  is  of  less  importance  which  way  the  question  is 
decided^  than  that  it  should  be  settled.  When  the  law 
is  once  ascertained,  merchants  and  underwriters  will 
make  their  contracts  accordingly,  and  provide  against 
the  effect  of  foreign  sentences,  if  they  think  proper. 

The  warranty  of  n«?utrality  necessarily  refers  to  the 
decision  of  foreign  prize  courts.  Neutrality  is  a  ques- 
tion iturident  to  that  of  prize,  which  can  be  tried  only 
in  a  foreign  court,  because  it  can  only  be  tried  in  a 
court  of  the  belligerent  captor,  and  our  own  courts  arc 
the  courts  of  a  neutral  nation.  Courts  of  prize  are 
courts  of  the  law  of  nations,  and  their  decisions  upon 
questions  arising  under  the  law  of  nations,  are  to  be 
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considered  as  the  judgments  of  domestic  courts*  The 
question  of  neutrality  is  always  expected  to  beiagiuted 
iu  a  foreign  tribunal.  The  underwriters  do  not  take 
upon  themselves  the  risk  of  condemnation  for  want  of 
the  neutral  character,  and  it  is  to  protect  them  frohi 
that* risk  that  the  warranty  of  neutrality  is  inserted.  But 
if  the  sentence  is  conclusive  to  prevent  them, from  all 
chance  of  recovering  the  property,  and .  not  conclusive 
in  their  favour  against  the  claim  of  the  assured,  the 
warranty  of  neutrality  v/ould  afford  them  no  protection 
from  the  risk  against  which  it  was  the  understanding  of 
the  parties  that  they  should  be  protected. 

The  counsel  then  went  into  an  examination  of  the 
cases  of  Rapalje  v.  Emoryiy  2  DalU  51.  231.  Penhal- 
iaivv*  Doane^  3  DalU  85.  88.  116.  Fasse  v.  Jiall,  2 
DalL270,  VandenheiivePif  case^  2  N  T.  Cases  in  Error ^ 
326.  and  Maiey  v.  Shattuck^  3  Cranch^  488.  to  show- 
that  the  general  inclination  of  the  courts  in  this  country 
was  in  favour  of  the  conclusiveness  of  a  foreign  sen- 
tence. 

They  also  examined  the  cases  of  Bernardi  v.  Jt/a/* 
UaUXy  Dovff.  575.  BarzUlai  v.  I^ewis,  Park^  358V 
Satouciv.^  Woodmasy  Park^  360.  Ceyer  v.  Aguilar^  7 
T.  R.  681.  Christit  v.  Secretan^  8  T.  R.  198.  Kin- 
dersley  v.  Chase^  Park^  363.  (o).  5th  ed.  Lothian  v. 
Henderson^  3  Bos.  &f  Pul.  499.  Baring  v.  Royal  Ex. 
In.  Co.  5  Easty  99.  Mayne  y.  Walter^  Doug.  363. 
Pollard  V.  Belly  8  T.  R.  434.  Bird  v.  Appleton^  5  T. 
R.  562.  Price  v.  Belly  1  Easty  663.  and  Bolton  v^  Glad- 
stonCy  5  Easty  155.  not  only  to  show  how  far  the 
doctrine  has  been  extended  in  England,  but  to  prove 
by  the  declarations  of  the  judges  that  the  principle,  as 
applied  to  insurance  cases,  was  adopted  s^nd  undisputed 
before  our  separation  from  Great  Britain. 

3.  The  condemnation  was  the  consequence  of  the 
improper  act  of  the  master,  for  which  the  underwriters 
are  not  answerable. 

Underwriters  are  not  liable  for  a  loss  proceeding 
from  negligence  or  misconduct  of  the  master,  unless  it 
amount  to  barratry.  Pari,  24.     1  EmerigoUy  364.  37r,. 
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FiTtsiM.      401.  441»    2  Faiirij  79.     t  T.  JR.  160.     4 Doiit  2M. 
*'^.'**        and  the  cose  of  Gray  y*  Myers^  MS. 

NKWPoaT 

Ins.  Co.         Argument^  in  reply. 

1.  The  master  of  the  vessel  made  no  attempt  to' enter 
Cadis  after  notice.  He  never  had  the  power,  because 
he  never  had.  the  possession  of  his  vessel  after  the  warn- 
ing. An  attemj>t  consists  of  9n  act  as  well  as  of  a^ 
intent.  But  here  there  is  evidence  of  an  intent  only. 
All  the  cases  cited  show  some  act  done  with  the  intent 
to  enter. 

2.  As  to  the  question  of  conclvsivcness  ;  all  the  cases 
cited  from  4  and  7  Co.  Carthew^  and  2  Burrows^  were 
domestiq  sentences.  The  case  cited  from  Bui.  N.  P. 
and  The  Theory  of  Evidence^  is  of  no  authority.  It 
does  not  appear  when^  nor  where,  nor  by  whom  it  was 
decided.  The  book  is  anonvmous,  and  refers  only  to 
the  case  of  Hughes  v.  Cornebus^  2  Shower^  232.  which 
does  not  support  it.  The  case  of  Fernandes  v.  Da 
C(9«to  is  not  against  us.  There  the  sentence  was  sup- 
ported by  an  answer  in  chancery  of  the  plaintiff,  and 
left  to  the  jury  by  Lord  Mansfield,  with  the  other  evi- 
dence ;  and  the  plaintiff  was  permitted  to  give  evidence 
to  show  the  ship  was  Portuguese,  as  warranted.  The 
case  of  Rapaijev.  Emory  was  a  foreign  attachment,  and 
the  only  decision  upon  it  was  to  give  validity  to  the 
title  of  the  property  condemned.  In  jthe  case  of  Fosse 
V.  Ball^  the  court  did  not  decide  the  sentence  to  be 
conclusive,  but  wept  into  an  examination  of  its  merits. 

The  common  law  courts  have  exclusive  jurisdictioti 
of  questions  of  insurance,  and  wherever  the  question 
of  neutrality  is  necessarily  involved  in  a  question  of  in- 
surance, they  have  as  complete  jurisdiction  to  try  the 
question  of  neutrality,  sis  a  court  of  prize  has.  That  court 
which  has  jurisdiction. of  the  principal  question,  has 
necessarily  jurisdiction  of  all  incidental  questions.  The 
underwriter  Ukes  upon  himself  the  risk  of  unlawful 
capture,  and  the  court  which  is  to  decide  upon  hi^  lia- 
bility in  the  particular  case,  must  necessarily  decide 
whether  the  capture  were  lawful-  or  not  ?  and  if  found 
to  be  unlawful,  the  plaintiff  must  recover. 
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3«  No  words  of  the  master  could  amount  to  such     Fitxsim 
conduct  as  would  exonerate  the  underwrit'eri.     He  did        ^^^^ 
BO  act  whatever.  NE^v^olrr 

Ins.  Co. 
February  d,  1808.  ^^^^*  v^^^ 

Maeshall,  Ch.  J.  (all  the  seven  judges  behig  pre- 
sent) deliverod  the  opinion  of  the  court  as  follows  : 
viz. 

This  suit  is  instituted  to  recover  from  the  underwri- 
ters the  amount  of  a  policy  insuring  the  brig  John,  on 
a  voyage  from  Charleston  to  Cadi2.  The  vessel  was 
captur^  on  her  passage  by  a  British  squadron  then 
blockading  that  port^  was  sent  into  Gibraltar  for  adjudi* 
cation,  and  was  there  condemned  by  the  court  of  vice- 
admiralty  as  lawful  prize.  The  assured  warrants  the 
ship  to  be  American  propert}' ;  and  the  defence. is,  that 
tluf  warranty  is  conclusively  falsified  by  the  sentence  of 
condemnation. 


art< 


The  points  made  for  the  consideration  of  the  court 


^» 


1st.  Is  the  sentence  of  a  foreign  court  of  admiralty 
conclusive  evidence,  in  an  action  against  the  under- 
writers, of  the  facts  it  professes  to  decide  i     If  so, 

2d.  Does  this  sentence,  upon  its  face,  falsify  the  war- 
ranty contained  in  the  policy  ?     If  not, 

3d.  Does  the  special  verdict  exhibit  fa-ts  which  faU 
sify  the  warranty  i 

The  question  on  the  conclusiveness  of  a  sentence  of 
a  foreign  court  of  admiralty  having  been  more  than  on* . 
elaborately  argued,  the  court  reluctantly  avoids  a  deci- 
si6n  of  it  at  present.  But  there  are  particular  reasons 
which  restrain  one  of  the  judges  from  giving  an  opinion 
<m  that  point,  and  another  case  has  been  mentioned,  in 
which  it  is  said  to  constitute  the  sole  question.  In  that 
case,  it  will  of  course  be  determined. 
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Passing  ovet  the  consideration  of  the  first  point, 
ihereibres  the  coart  proceeded  to  inquire  whether  this* 
cause  could  be  decided  on  the  second  and  third  points* 

Admitting  for  the  present  that  the  sentence  of  a  fo- 
reign court  of  admiralty  is  conclusive,  with  respect  to 
what  it  professes  to  decide/  does  this  sentence  falsify  ^ 
the  warranty  contained  in  this  policy,  that  the  brig  Jolm- 
is  American  property  ?. 

The  sentence  deidares  "  the  said  brig  to  have  been 
cleared  out  for  Cadis^  a  port  actually  blockaded  by  the 
arms  of  bur  sovereigr  lord  the  king,  and  that  the  mas- 
ter of  said  brig  persisted  in  his  intention  of  entering 
that  port,  after  warning  from  the  blockading  force  not 
to  do  so,  in  a  direct  breach  and  violation  of  the  blockade  • 
iRereby  notified." 

The  sentence,  then,  does  not  deny  the  brig  to  have' 
been  American  property.  But  it  is  contended  by  the 
counsel  for  the  underwriters,  that  a  ship  warranted  to 
be  American  is  impliedly  warranted  to  conduct  herself 
during  the  voyage  as  an  American,  and  that  an  attempt 
to  enter  a  blockaded  port,-  knowing  it  to  be  blockaded, 
forfeits  that  character. 

This  position  cannot  be  controverted. 

It  remains,  then,  to  inquire,  whether  the  sentence 
proves  the  brig  John  to  have  violated  the  laws  of  block** 
ade ;  that  is,  whether  the  cause  of  jcondemnation  is 
alleged  in  such  terms  as  to  show  that  the  vessel  had  for- 
ff^ited  her  neutral  character,  or  in  such  terms  as  to  show 
its  insufficiency  to  support  the  sentence. 

The  fact  of  clearing  out  for  a  blockaded  port,  .is  in 
itself  innocent,  unless  it  be  accompanied  ^ith'know-- 
ledge  of  the  blockade.      The  clearance,  therefore,  is 
not  considered  as  the  offence  ;  the  persisting  in  the  in-'" 
tention  to  enter  that  port,  after  warning  by  the  block- 
ading force,  is  the  ground  of  the  sentence. 

Is  this  intention  (evidenced  by  no  fact  whatever)  a 
breach  of  blockade  ^     This  question  is  to  be  decided  by 
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a  refererrce  to  the  law  of  nations,  and  to  the  treaty  be- 
tween the  United  States  and  Oreat  Britain. 

'  Vdttei,  b.  3.  i.  177  •  says,  "All  commerce  is  entirely 
prohibited  with  a  besieged  town.  If  I  lay  siege  to  a 
place^  or  only  form  the  blockade,  I  have  a  right  to  hin- 
der any  one  from  entering,  and  to  treat  as  an  enemy 
whoever  attemfts  to  enter  the  place,  or  carry  any  thing 
to  the  besieged,  without  my  leave." 

The  right  to  treat  the  vessel  as  an  enemy  is  declared, 
by  Vattel,  to  be  founded  on  the  attempt  to  enter,  and 
certainly  this  attempt  must  be  made  by  a  person  know- 
ing the  fact. 

But  this  subject  has  been  precisely  regulated  by  the 
treaty  between  the  United  States  and  Great  Britain, 
which  was  in  force  when  this  condemnation  took  place. 
That  treatv  contains  the  following  clause  : 

**  And  whereas  it  frequently  happens  that  vessels  sail, 
for  a  port  or  place  belonging  to  an  enemy,  without 
knowing  that  the  same  is  either  besieged,  blockaded  or 
invested ;  it  is  agreed  that  every  vessel  so  circumstan- 
ced may  be  turned  away  from  such  port  or  place,  but 
she  shall  not  be  detained,  nor  her  cargo,  if  not  contra? 
band,  be  confiscated,  unless  after  notice  she  shall  ag'oin 
attempt  to  enter  ;  but  she  shall  be  permitted  to  go  to  any 
other  port  or  place  she  may  think  proper.'* 

This  treaty  is  conceived  to  be  a  correct  exposition  of 
the  law  of  nations  ;  certainly  it  is  admitted  by  the  par- 
ties to  it,  as  between  themselves,  to  be  a  correct  expo- 
sition of  that  law,  or  to  constitute  a  rule  in  the  place  of 
it. 

Neither  the  law  of  nations  nor  the  treaty  admits  of 
the  condemnation  of  the  neutral  vessel  for  the  intention 
to  enter  a  blockaded  port,  unconnected  with  any  fact. 
Sailing  for  a  blockaded  port,  knowing  it  to  be  blockaded, 
has  been  in  some  English  cases  construed  into  an  at- 
tempt to  cuter  that  port,  and  has  therefore  been  adjudged 
a  breach  of  the  blockade  from  the  departure  of  the  ves- 
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sel.  Without  giving  any  opinion  on  that  point,  it  may 
be  observed,  that  in  such  cases  the  fact  of  sailing  b 
coupled  with  the  inteniioTij  and  the  sentence  of  con* 
demnation  is  founded  on  an  actual  breach  of  blockade. 
The  cause  assigned  for  condemnation  would  be  a  justi* 
(iable  cause,  and  it  would  be  for  the  foreign  court  alone 
to  determine  whether  the  testimony  supported  the  alle- 
gation that  the  blockade  was  broken.  Had  this  sentence 
averred  that  the  brig  John  had  broken  the  blockade,  or 
had  attempted  to  enter  the  port  of  Cadiz  after  warning 
from  the  blockading  force,  the  cause  of  condemnation 
would  have  been  justifiable,  and  withotQ  controverting 
che  conclusiveness  of  the  sentence,  the  assured  could 
not  have  entered  into  any  inquiry  respecting  the  conduct 
of  the  vessel.  But  this  is  not  Uie  language  of  the  sen- 
tence* An  attempt  to  enter  the  port  of  Cadiz  is  not 
alleged,  but  persisting  in  the  intention,  after  being 
warned  not  to  enter  it,  is  alleged  as  the  cause  of  con* 
demnation.  This  U  not  a  good  cause  under  the  treaty* 
It  is  impossible  to  read  that  instrument  without  per- 
ceiving a  clear  intention  in  {he  parties  to  it,  that  after 
notice  of  the  blockade,  an  attempt  to  enter  the  port 
must  be  made,  in  order  to  subject  the  vessel  to  confis- 
cation* By  the  language  of  the  treaty  it  would  appear 
that  a  second  attempt,  after  receiving  notice,  must  be 
made,  in  order  to  constitute  the  offence  which  will  jus- 
tify a  confiscation*  ^^  It  is  agreed,^'  says  that  instru- 
ment, **  that  every  vessel  so  circumstanced"  (that  is, 
every  vessel  sailing  for  a  blockaded  port,  without  know- 
ledge of  the  blockade)  ^*  may  be  turned  away  from  Auch 
port  or  place,  but  she  shall  not  be  detained,  noi  her 
cargo,  if  not  contraband,  be  (<;onfiscated,  unless  ifter 
notice  she  shall  again  attempt  to  enter.'' 

These  words  strongly  import  a  stipulation  that  there 
shall  be  a  free  agency  on  the  part  of  the  commander  of 
the  vessel,  after  receiving  notice  of  the  blockade,  and 
that  there  shall  be  no  detention  nor  condemnation,  un- 
less, in  the  exercise  of  that  frei^  agency,  a  second  at- 
tempt to  enter  the  invested  place  shall  be  made. 

It  cannot  be  necessary  to  state  that  testimony  which 
would  amount  to  evidence  of  such  second  attempt* 
Lingering  about  the  place,  as  if  watching  for  an  oppor- 
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ttinity  to  sail  into  it^  or  the  single  circumstance  of  not      FffttiN- 
making  immediately  for  some  other  port,  or  possibly        **^'" 
obstinate  and  determined  declarations  of  a  resolution  to    Nk\vpo(it 
break  the  block ide^  might  be  evidence  of  an  attempt,      Iks.  Co. 
after  warning,  to  enter  the  blockaded  port.     But  whc-  '***^^,^'^ 
ther  these   circumstancesi  or  others,  may  or  may  not 
amount  to  evidence  of  the  offence,  the  offence  itself  is 
attempting  again  to  enter,  and  *^  unless,  after  notice, 
she  shall  again  attempt  to  enter,"  the  two  nations  ex- 
pressly stipulate  ^^  that  she  shall,  not  be  detained,  nor 
her  cargo,  if  not  contraband,  be  confiscated."     It  would 
seem  as  if,  aware  of  the  excesses  which  might  be  jus* 
tified,  by  converting  intention  into  offence,  the  Ame- 
rican negotiator  had  required  the  union  of  fact  with  in- 
tention, to  constitute  the  breach  of  a  blockade. 

The  cause  of  condemnation,  then,  as  described  in 
this  sentence,  is  one  which,  by  express  compact  between 
the  United  States  and  Great  Britain,  is  an  insufficient 
cause,  unless  the  intention  was  manilested  in  such  man- 
ner as,  in  fair  construction,  to  be  equivalent  to  an  at- 
tempt to  enter  Cadiz,  after  knowledge  of  the  blockade. 
This  not  being  proved  by  the  sentence  itself,  the  parties 
are  let  in  to  other  evidence. 

However  conclusive,  then^  the  sentence  may  be,  of 
the  particular  facts  which  it  alleges,  those  facts  not 
amounting,  in  themselves,  to  a  justifiable  cause  of  con- 
demnation, the  court  must  look  into  the  special  verdict, 
which  explains  what  is  uncertain  in  the  sentence.  The 
special  verdict  shows  that  the  vessel  was  seized  on  her 
approaching  the  port  of  Cadiz,  widu>ut  previous  know- 
ledge of  the  blockade ;  that  she  never  was  turned  away, 
and  *^  permitted  to  go  to  any  other  port  or  p(^ce  ;"  that 
she  was  *^  detained"  for  several  days,  and  then  sent  in 
for  adjudication,  without  being  e%*er  put  into  the  posses- 
sion of  her  captain  and  crew,  so  as  to  enable  her  either 
^*  again  to  attempt  to  enter"  the  port  of  Cadiz,  or^  to 
sail  for  some  other  port  ;  that  while  thus  detained,  the 
commander  of  the  blockading  squadron  drew  the  cap- 
tain of  the  John  into  a  conversation  which  must  be 
termed  insidious,  since  its  object  was  to  trepan  him 
into  exprtssions  which  might  be  construed  into  evidence 
of  an  intention  to  sail  for  Cadiz,  shoulJ  he  be  liberated  ; 
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that  avaUing  himself  of  some  equivocal,  unguarded, 
and  perhaps  indiscreet  answers  on  the  part  of  the  cap- 
tain; the  vessel  was  sent  in  for  adjudication  i  and  on 
those  expressions  was  condemned. 

This  court  is  of  opinion  that  these  facts  do  not  amount 
to  an  attempt  again  to  enter  the  port  of  Cadiz,  and 
therefore  do  not  amount,  under  the  tk^aty  between  the 
United  States  and  Great  Britain,  to  a  breach  of  the 
blockade  of  Cadiz*  The  sentence  of  the  court  of  vice- 
admiralty  in  Gibraltar,  therefore,  is  not  considered  as 
falsifying  the  warranty  that  the  brig  John  was  Ame- 
rican property,  or  as  disabling  the  assured  from  re- 
covering against  the  underwriters  in  this  action,  and 
the  testimony  in  the  case  shows  that  the-  blockade  was 
not  broken. 

The  judgment  of  the  circuit  court  is  to  be  reversed, 
with  costs,  and  it  is  to  be  certified  to  that  court,  that 
judgment  is  to  be  entered  on  the  special  verdict  for  the- 
plaintiff. 

Jiidgment  reversed^ 
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MARSHALL  v.  THE  DELAWARE  INSU- 
RANCE  COMPANY. 


The  right 
of  the  insured 
to  jibandon 
And  recover 
fbratoullofls, 
defienrU  upon 
the  state  of 
th»-/fl«at  the 
time  of  the 
offer  Xjt-  aban- 
don, and  not 
upon  t)ie  slate 
of  the  infer- 
motion  recciv- 


ERROR  to  the  circuit  court  for  the  district  of  Penn- 
sylvania, in  an  action  for  a  total  loss,  on  a  policy  of  in- 
surance on  the  BrigSoUa^  her  cargo  and  freight* 

The  material  facts  stated,  were,  that  the  Brif^  Rolla^ 
a  neutral  vessel,  while  prosecuting  the  voyage  insured,- 
was  captured  by  a  belligerent  cruiser,  and  libelled  as 
prize  of  war.  On  the  9th  Of  July,  1R06,  a  fitial  sentence 
in  favour  of  the  vessel  and  cargo  was  passed,  and  on  the 
19(h  of  the  same  month,  about  .1  oVIock  P.  M«  resti- 
tution was  made.     On  the  1  Tth  o^  July  the  assured  in 
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New-York  received  information  of  the  cupture,  and  im-   Mabshall 
mediately  gave  orders  to  his  agent  in  Philadelphia  to   d^lawabb 
abandon  to  the  underwriters.     In  pursuance  of  these  or-      i^^:  co. 
ders  the  offer  to  abandon  was  made  on  the  morning  of  v.^-^'-^^ 
the  19th.  .The    tech. 

meal  totiil  lost 

The  judgment  of  the  court  below  was  for  the  defend-  Siptuw!,  ce™ 
ants*  scs   ^'^1^  * 

final  decrtK  of 
rr  -.*•  £         1   •   aMs  restitution  ; 

Hophnson,  for  plamtiff.  although  that 

decree    may 
The  question  in  this  case  is  whether  the  plaintiff  is  not  have  been 
entitled  to  recover  for  a  totals  or  only  for  vl  partial  loss.  *|^J*^t*JJ^^  *f 

the  offer  to 
The  proceeds  of  the  cargo  have  been  received  by  the  abandon, 
plaintiff,  who  sold  the  same  for  account  of  the  under- 
,wi iters  if  they  will  receive  them. 

If  the  abandonment  was  made  before  the  restoration' 
in  fact  of  the  cargo  to  the  captain  on  the  19th  of  July,  the 
plaintiff  has  aright  to  recover  for  a  total  loss,  according 
to  the  decision  in  Rhineiander^s  case^  at  last  term,  (ante^ 
/>.41. 

Tlie  plaintiff  having  shown  a  total  loss,  by  the  capture, 
it  is  incumbent  oh  the  defendants 'to  show  that  the  pro-^ 
perty  was  restored  before  the  abandonment.  On  the  1 7th 
the  plaintiff  received  information  of  the-  capture;  on  the 
18th  he  wrote  and  put  into  the  post-office  at  New-: York, 
the  letter  to  his  agent  in  Philadelphia,  directing  the 
abandonment  to  be  made ;  on  the  ,19th  it  was  received 
ju  Philadelphia,  and  the  abandonment  offered.  The 
abandonment  must  relate  to  the  ISth,  when  the  plaintiff 
wrote  his  letter  and  made  his  election  to  abandon.  Aban- 
donment is  an  r;ir/^arrr  act,  and  if  the  plaintiff  has  aright 
to  abandon  at  the  time  when  he  elects  and  offers  to  aban- 
don, the  defendants  are  liable  from  that  time.  No  con- 
sent is  necessary  on  the  part  of  the  defendants.  The 
plaintiff iVas  bound  from  the  date  cf  his  letter;  and  the 
defendants  must  be  equally  bound- 
But  although  the  property  may  have  been  in  fact  re-» 
stored  before  the  abandonment,  if  that  restoration  was 
unknown  to  the  plaintiff,  it  is  yet  ah  undecided  question, 
whether  the  abandonment  is  not  valid.    • 
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UAMMUALh       The  opioion  of  Lird Btiuufidd  in  HamUon  v.  Akndcs^ 

DKLAWAmx  ^^'^^  ^^^  opioioaa  of  that  great  man,  is  confused  and 

lMt.Co.      contradictory,  sometimea  making  the  question  of  riKht 

to  abandon  depend  upon  the  state  of  the  inform     ^o, 

and  sometimes  on  the  fact  itself. 

It  is  not  reasonable  diat  the  insured  should  be 
bound  to  abandon  upon  receipt  of  the  first  intelligence, 
and  yet  the  underwriter  be  permitted  to  take  advantage 
of  subsequent  events.  There  woul4  be  no  mutuality  in 
this  principle.  It  would  be  ruinous  to  merchants  thus 
to  be  kept  out  of  their  money.  Besides,  the  contract  is 
f6r  indemnity,  and  there  can  be  no  fairer  mode  of  ascer- 
taining the  in^iemnicy  than  to  pve  the  underwriters  the 
thing  itself,  subject  to  the  chance  of  recovery,  and  let 
them  pay  the  price.  Ifthe  thing  is  restored  and  goes  to 
a  good  market,  the  underwriters  derive  the  benefit ;  if  a 
loss  happens,  it  is  wh^t  they  are  bound  by  their  contract 
to  sustain.  ^  JSut  as  to  thesute  of  the -fact  itself,  we  con- 
tend that  there  was  no  actual  restoration  of  the  property 
before  the  ofier  to  abandon.  If  there  was,  it  is  for  them 
to  show  it.    The  onusprobandi  is  on  them. 

If  it  is  necessary  to  the  justice  of  the  case,  the  court 
will  divide  the  day,  and  ascertain  which  event  did^first 
actually  happen.     3  Burrow^  1434.    Combt  v.  PittS 

Dallas  and  Rawky  contra,  contended, 

That  the  peril  being  at  an  end,-  at  the  time  of  the  offer 
to  abandon,  the  plaintiff  cannot  recover  for  a  total  loss, 
unless  the  consequences  of  the  capture  created  a  total 
loss  either  in  fact. or  in  la;r« 

The  peril  by  capture  was  at  an  end  on  the  9th  of  July, 
when  the  final, decree,  of  restitution,  was  pronounced  in 
the  court  of  dernier  resort. 

The  righ^  to  restitution  was  consummate,  and  the  au- 
thority to  restore  absolute.  What  remained  was  mere 
matter  of  form.  The  vessel  and  cargo  were  in  the  hands 
of  the  public  officer,  who  held  the  same,  after  the  decree, 
intrust  for  the  owner.  There  was  no  longer  any  hostile 
or  adverse  possession.  The  property  was  in  no  dan- 
ger of  condemnation,  or  even  of  further  detcniion* 


Digitized  by 


Google 


FEBRUARY,   180d.  MS 

The  state  of  thtfaet^  and  not  of  the  information^  is    MAmsHAit 
the  test  of  the  right  to  abandon.     If  intelligence  were  jy^^^l^^^^^ 
the  test,  anj  idle  vague  rumour  might  compel  the  undier->      Ins^  Co^ 
writers  to  pay  a  total  loss  when  the  property  was  in  fact 
in  perfect  safety  the  whole  time. 

The  contract  is  that  the  property  shall  not  perish  L  / 
the  peril,  not  that  it  shall  not  encounter  the  periL  A 
storm  may  injure  it,  but  if  the  injury  does  not  exceed 
half  the  value,  and  the  voyage  be  not  broken  up,  it  is 
not  a  total  loss.    The. underwriters  are  only  bound  to 

Eay  die  partial  loss.  It  is  a  contract  of  indemnity  only ;  the 
ability  of  the  defendants  therefore  must  depend  on  the 
state  of  the  fact,  and  Odt  of  the  intelligence.  Park^  7f* 
U5.  16a  144,  145,  146.  148.  152.  156;  167.  Eap. 
Ca.  N.  P.  237.  M*" Masters  v.  Shoolbred.  Rhinehnder 
\f  In.  Co.  Pennsylvania^  (ante^  p.  41.)  DtUilgh  v.  Gatlijf] 
cited  in  Rhinelander*s  case*  1  N.  Y.  Cases  in  Error^  21, 
22.     1  Johnson^  205. 

It  is  not  contended  that  the  conseouences  ot  tne  cap- 
ture created  a  total  loss,  either  in  Oict  or  in  law.  The 
expenses,  pillage,  and  damage  did  not  amount  to  more 
than  one-fourth  of  tlie  insured  value,  and  these  the  under- 
writers are'  willing  to  pay.  The  vessel  arrived  at  her 
destined  port.     She  performed  the  vo|rage  insured. 

IngersoU^  in  reply. 

It  is  said  that  the  restitution  is  to  be  considered  as  re- 
ferring back  to  the  time  of  the  decree  ;  but  that  point  was 
otherwise  decided  in  the  case  of  Dutiigh  y.  Gatlijf^  in 
the  supreme  court  of  Pennsylvania.  I^  was  there  de- 
cided that  although  at  the  time  of  the  offer  to  abandon, 
there  was  a  decree  of  restitution,  yet  as  that  decree  was 
not  known  to  the  party  who  offered  to  abandon,  and  as 
in  fact  the  property  was  then  in  possession  of  the  captors, 
the  insured  had  a  right  to  recover  for  a  total  loss. 

February  23. 

Marshall,  Chi  J.  after  stating  the  facts  of  the  case 
as  above,  delivered  the  opinion  of  the  court  as  fol- 
lows. 
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HA«tKALL        The  question  Submitted  to  the  consideration  of  the 
Dblawase   ^^**""  *•  *"•  '  '®  ^^^  assured  entided  to  recover  for  a 
l«8.  Co.      partial  or  for  a  total  loss  i 

In  support  of  the  claim  for  a  total  loss,  twa  points 
have  been  made  : 

Ist.  That  the  state  of  information,  at  the  time  of  the 
abandonment,  not  the*  state  of  the  fact,  must  deicide  the 
right  of  the  assured  to  abandon. 

-    If  this  be  otherwise,  then,  it  is  contended, 

2d.  Th^aft  the  right  to  abandon  is  coextepsive  with  the 
detention,  which  continued  until  restitution  was  made 
in  fact,  and  that  restitution  in  fact,  though  made  on 
the  same  day,  wa^  posterior  in  point  of  time  to  the 
abandonment. 

1*  Does  the  right  to  abandon  depend  on  the  fact,  or 
on  the  information  of  the  parties  I 

The  right  to  abandon  is  founded  on  an  actual  or  legal 
total  loss.  It  appears  to  the  court  to  consist,  with  the 
nature  of  the  contract,  which  is  truly  stated  to  be  a 
contract  of  indemnity,  that  the  real  state  of  loss  at  the 
time  the  abandonment  is  made,  is  the  proper  and  safe 
criterion  of  the  rights  of  the  parties*  Might  tliev  de- 
pend absolutely  on  the  state  of  information,  a  seizure 
which*  scarcely  interrupted  the  voyage  mig^t  be,  and 
frequendy  would  be  converted  into  a  total  loss,  and  the 
contests  respecting  the  real  state  of  information  might 
be  endless.  Intelligence  of  capture  and  of  restitution 
might  be  received  at  the  same  time,  and  the  insured 
might  suppress  the  one  and  act  upon  the  other. 

This  point  ctfme  under  the  consideration  of  the  court 
in  the  case  of  Rhinelander  v.  The  Imurcmce  Company  of 
Pennsyhantay  in  which  case  it  was  said,  that  ^*  where 
a  belligerent  has  taken  full  possession  of  a  vessel  as 
prize,  and  continues  that  possession  to  the  time  of  the 
abandonment,  there  exists,  in  point  of  law,  a  total 
loss."  The  court,  in  delivering  this  opinion,  under- - 
stood  itself  to  require,  that  the  continuance  of  the  pos- 
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session  up  to^the  time  of  the  abandonment^  or  a  tech-  MARtBAi^ii 

meal  total  loss  iticurrcd^  notwithstanding  the  restora-  ^' 

tion,  was  necessary  to  justify  a  recovery  as  for  a  total  iii^t>^* 
loss. 

In  considering  the  second  point,  the  court  proceeded 
to  inquire  whether  the  technical  total  loss  on  which  the 
right  to  abandon  depended,  was  terminated  by  the  de- 
cree of  restitution,  or  continued  until  that  decree  was 
Carried  into  execution,  and  restitution  was  made  in 
fact. 

The  real  object  of  the  policy  is  not  to  effect  a  change 
in  i>roperty,  but  to  indemnify  the  insured.  Whenever, 
therefore,  only  a  partial  loss  is  sustained  by  one  of  the 
perils  insured  against,  the  original  owner  of  the  proper- 
ty retains  it,  prosecutes  his  voyage,  and  recovers  for 
his  partial  loss. 

But  the  voyage  may  be  reaHy  broken  up,  without  thi 
destruction  of  the  vessel  and  cargo.  A  detention  by  a 
foreign  prince,  either  by  embargo  or  cskpture,  may  be 
of  such  long  duration  as  to  defeat  the  voyage.  This  is 
a  peril  insured  against,  and  of  its  continuance  no  cer- 
tain estimate  can  be  made.  In  the  case  of  capture  it 
is,  for  the  time,  a  total  loss,  and  no  person  can  confi- 
dently say  that  the  loss  will,  not  finally  be  total.  So  of 
an  embargo.  Its  duration  (Cannot  be  measured,  and  it 
may  destroy  the  object  of  the  voyage.  These  deten- 
tions, therefore,  are,  for  the  time,  total  losses,  and 
they  furnish  reasonable  ground  for  the  apprehension 
that  their  continuance  may  be  of  such  duration  as  to 
break  up  the  voyage,  or  ruin  the  assured,  by  keeping 
his  property  out  of  his  possession.  Such  a  case,  there- 
fore, upon  the  true  pKnciples  of  the  contract,  has  been 
considered  as  justifying  an  abandonment,  and  a  reco- 
very for  a  total  loss. 

But  when  a  final  decree  of  restitution,  from  which  it 
is  admitted  that  no  appeal  lies,  has  been  awarded,  the 
peril  is  over.  On  no  reasonable  calculation  can  it  be 
supposed  that  such  a  delay  of  restitution  will  ensue,  as 
from  that  time  to  break  up  the  voyage.  There  is  no 
reason  to  presume  a  subsequent  detention  on  the  part  of 
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Masshai^l  the  foreign  prince.  There  is  no  motive  for  such  de- 
Delaware  ^"^'®"*  '^^^  master  of  the . captured  vessel  may  per- 
ils Co.  I^^P*  i^ot  be  ready  to  receive  possession,  and  the  delay 
may  proceed  from  him.  At  any  rate,  without  some 
evidence  that  the  peril  was  not  actually  determined,  the 
court  cannot  consider  it  as  continuing  after  the  sentence 
was  pronounced.  A  technical  total  loss  originates  in 
the  danger  of  a  real  total  loss.  The  court  cannot  sup- 
pose kuch  a  danger  to  have  existed  aficr  a  Enil  sentence 
of  acquittal,  unless  some  order  of  court  relative  to  a. 
reconsideration  could  be  shown,  or  it  should  appear 
that  some  other  delays  were  interposed  by  the  court 
which  had  pronounced  the  sentence,  or  by  the  sovereign 
of  the  captor* 

Had  the  facts  on  which  this  question  depends  beenr 
knowi\  at  New- York  and  Philadelphia  as  they  occurred^ 
could  it  have  been  said  that  there  existed  a  technical 
total  loss?  After  a  decree  of  restitution,  could  it  be 
said  that  while  means  were  taking  to  carry  that  decree 
into  execution,  while  the  mandate  for  restitution  was 
passir  g  from  the  court  to  the  vessel,  the  assured  had  a 
right  to  elect  to  consider  his  vessel  as  lost,  and  to  aban^ 
'  don  to  the  underwriters  I  To  this  court,  it  seemi^  that 
the  right  to  make  such  an  election  at  su'^.h  a  time,  would 
be  inconsistent  with  the  spirit  of  the  contract,  and  that 
the  technical  total  loss  was  terminated  by  the  decree  of 
restitution,  unless  something  subsequent  to  that  decree 
could  be  shown  to  prove  the  continuance  of  the  danger, 
or  of  an  adversary  detention. 

Nothing  in  this  opinion  is  intended  to  extend  to  the. 
case  where  a  cargo  may  be  lost,  without  the  loss  of  the 
vessel. 

There  is  no  error  in  the  judgment  of  the  circuit  court 
of  Pennsylvania,  and  it  is  to  be  affirmed  with  costs. 

Judgment  affirmed. 
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M'lLVAINE  V.  COXE'S  LESSEJE.  Co«'i 


MacVAIM 

Coz«'t 

LeM£S. 

On  the  4th 


THIS  cause  was  now  argued  again  by  Duponceau    r^^  t^ 
id  Inger9§lL:  for  the  plaintiff  in  error,  and  by  Rcnvle  irr^i^kuL 
and  E.  TUghman  for  the  defendant.  .of  New Jer- 

leywM  com- 

The  report  of  the  former  argument*  having  been  iior  J^^  *  JJJ" 
fuQ,  it  is  deemed  unnecessaiy  to  state  more  of.  the  ar«  inde|£tident 
gument,  at  this  term,  than  will  be  suCciem  to  show  the  •tatr,   and 

poinu  to  which  additional  authorities  are  addressed*        ^^^  *  ^^i  ^ 

'^  '  -  compel   the 

„       ,        «  .     .^.  .  ,    ,  inhabiUnt*  of 

For  the  plaintiff  m  error,  it  w^s  contended  tlie  state  to 

become    citi- 

1.  That  Daniel  Coxe  was  bom  an  alien  to  the  state  of  **']J  *^^'*^- 
New^JetMeuf  and  when  the  revolution  commenced,  had  bom    m  the 
a  right  to  chuse  his  side  in  a  reasonable  time,  and  could  colony     of 
not  be  made  a  citisen  of  the  new  state  against  his  will*  ^^'^^^^^ 
Upon  this  point  were  cited,  2  Ball.  234.  Coignet  v.  Pet^  itwrmt 
tit.  2  Rutherforth^  30.     1  BU  Com.  212.    3  DalL  225.  and    fesidin; 
Warev.  HyUoiu  Plowden  on  alienage.  3r  4.  7.  15.  19.  ^^^^^    >"»^1 
24.  119.  LaxvM  of  the  U.  S.  vol.  7.  p.  147.    voL  i.  p.  {f^^^^h^^ 
165.    V0ln6.p.B0.  i<,ined     Uie 

Britiiib  anny^ 

2.  That  even  if  he  could,  contrary  to  his  natural  al-  JCJle  adSsred 
legiance,  be  compelled  by  force  to  become  a  citizen  of  to  the  British, 
lie  new  state,  his  consequent  allegiance  to  such  new  cUimin^  to 
state  could  be  temporary  only,  and  could  not  exist  longer  ^.s  ^  ^^ i^^'h 
than  the  pressure  of  the  force  existed.  He  had  a  right  demlmlin^" 
to  escape  from  that  force,  and  to  thrpw  off  that  alle*  and  receiring 
giance,  if  be  could*  J^^/t^ra/  alle^ance,  i.  e«  the  alle-  compeniatiim 
giance  due  from  birth,  is  the  only  kind  which  by  the  rule  ^'^J^^l  ^ 
of  the  commoi)  law,  cannot  be  shaken  off.  Foluntary  hia  loyalty 
allegiance,  by  natoratisatioii,  and  a*  fortiori^  aBegiance  and  hit'  tuf- 
imposed  by  force,  is  not  perpetual.  Ho  fction  can  ^f^^*  jJJ,* 
make  a  no/irra/  horn  eubject.  7  Co.  13.  38.  19.  Fftughan  Hfthrto  take 
2800  'Craw  r.' Ramsay.  1  BL  Com.  369.  5  Veiey^jun.  lands  by  de- 
781.  SomerviUe  \.  SomerviUe.  Zouch^  de  Jure  i titer  "cent,  in  the 
Gentee^  144.  ed.  1659^  pars  2.  s.  2.  }mm.  16.  U^y^^' 


••  Jme,  vol.  2.  p.  280.    fth.  term,  1805. 
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It  was  also  contended  that  the  doctrine  relied  upon  from 
ColvirCs  case  was  an  extrajudicial  dictum^  and  even 
upon  the  principal  point  of  that  case,  the  judgment  of 
the  court  was  influenced  by  the  known  wishes  of  king 
James.  To  shake  the  authority  of  that  case,  the  coun- 
sel cited,  Colli^tdnea  Juridicay  16.  3  Biographta  Brit^ 
tanicay  aru  Coke.  5  Co.  40.  (*).  Rapines  Hist.  Eng-. 
gnno  1608,  1607.  Hume^s  Hist.  En^.  anno  160^  Hur- 
grave's  introduction  to  the  case  of  the  Post^nati,  11 
State  Trials^  75.  id.  85.  Lord  Bacojfs  Speech.  1  H. 
H.  P.  C.  68.  11  State  Trials^  106."  Lord  EUesmer^s 
opinion.  Sir  Robert  Philiips*  speech  in  2d  part  of  Car.  L 
an?io  1028.     Stdt.  de prerogativa  regis^  anno  1334. 

On  the  part  of  the  defendant  in  error^  it  was  con- 
tended. 

1.  That  whatever  might  be  the  principles  of  natural 
law,  the  state  of  New- Jersey  was  sovereigb  and  inde- 
pendent, and  had  a  right  to  legislate  upon  the  subject  of 
allegiance,  and  to  declare  who  Were  the  citizens  from 
whom  it  was  due. 

Tliat  by  the  principles  of  the  common  law,  Daniel 
Coxe  had  a  right  to  inherit  lands  in  New- Jersey. 

In  support  of  thes^  points,  the  following  audiorities 
were  cited.  1  Bl.  Com.  366.  370.  The  Laws  of  New-* 
Jersey  of  the  fiOth  Septemffer^  1777,  and  29th  of  Decern- 
ier^  1781;  A  manuscript  opinion  given  btf  Lord  Ken-' 
yon^  on  the  I9th  of  February  ^  1784,  whik  he  was  at  the 
bar^  that  the  American  antenati  were  entitiedto  hold  kpids 
in  England.,  The  case  of  Hamilton  v.  Ei^n^  decided 
by  Ch.  J.  Ellsworth^  in  North  Carolina,  stated  in  the 
printed  account  of  the  proceedings  of  the  commissioners 
under  the  British  treaty.  The  case  of  Dr.  Ingks^  bXm** 
ted  in  the  same  proceedings.  Plowdenon  alienage^  19. 
Laws  ofN.  Jersey,  27th  September,  1782.  Fattel,  Pre^ 
lirninary  Discourse^  s.  9.  21.  24.  25.  GrotiuSy  B*  2.  C 


Digitized  by 


Google 


F£BRUART,  ISM.  9ii 


.5.  #.  S4.    3  Doll.  153.  162.     tad  Brcwn^a  ease^  in   MaLVAxva 

LsasVE. 


Scotland^  as  stated  ty  Mr.  C.  Lee.*  r  ^'  « 


February  23.. 

CvsRiNO,  J.  delivered  the  opinion  of  the  court,  as 
follows.!^ 

The  court  deems  it  unnecessary  to  declare  an  opinion 
upon  a  point  which  was  much  debated  in  this  cause,  whe- 
ther a  real  British  subject  born  before  the  4th  of  July, 
1776;  who  never  from  the  time  of  his  birth,  resided 
within  any  of  the  American  colonies  or  states,  can,  up- 
on the  principles  of  the  common  law,  take  lands  by ' 
descent  in  the  United  States  ;  because  Daniel  Coxe,  un- 
der whom  the  lessor  of  the  plaintiff  claims,  was  bom  in 
the  prbvince  of  New- Jersey,  long  before  the  declaration 
of  independence,  and  resided  there  until  some  time  in 
the  year  1777,  when  he  joined  the  British  forces. 

Neither  does  this  case  produce  the  necessity  of  dis« 
criminating  very  nicely  the  precise  point  of  time,  when 

*Thecite  wsi  ststed  by  Mr.  Lee,  «•  follows : 

'Alexander  Brown,  bom  in  Virginia,  where  he  always  lived  and 
where  he  died,  on  or  abootthe  yearltOS*  was  the  eldaat  brother,  in 
the  elder  line,  of  a.  numeroua  family,  aome  of  whom  atwayi  lived  in 
Scotland  By  the  death  of  a. collateral  reiatipn  in  Scotland  since  his 
death,  the  ^eicent  of  a  landed  esute  was  caat,  and  the  question  arosC 
iHiethcr  the  eldest  Von  of  Alexander  Brown,  bom  since  the  year 
1284,  or  his  sisters  bom  before  the  treaty  of  peace,  or  the  eldest  son 
of  William  Brown,  tlie  second  brother  bom  before  the  treaty  of  peace 
In  Virginia,  where  he  slwfcya  has  lived,  or  the  relations  of  the  intestate 
in  Scotland,  who  always  lived  there,  and  were  mal  Brilisfa  subjects, 
sr  any  of  them  Inherited  the  esute^ 

Upon  a  contestation  of  these  rights,  it  was  detemdned  an  the  court 
•f  competent  jurisdiction,  lately  in  Scotland,  that  the  esUte  de- 
scended to  the  eldest  son  of  Alexander  Brown,  under  the  statute  of 
.  Anne,  and  the  treaty  of  1794.  The  cause  was  carried  by  appeal  to 
the  superior  court,  who  affirmed  the  sentence  in  hisfiiv6ur.  by  his 
guardum  the  young  man  is  now  in  receipt  of  the  annual  incooie.  This 
decision  was  made  about  Iwp  years  ago. 

CHARLES  LEB. 
February  4tb,  1808. 

I  yohMMOn,  J.  did  not  vote  upon  this  question ;  and  Tndd,  J.  gave  a» 
epimon,  as  he  had  not  been  present  at  the  argl!men^ 
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M'lLyAin  Daniel  Cose  Ipstbis  right  6f  election  to  abaadon  the 
American  cause,  ancFto  adhere  to  his  allegiance  to  the 
kiqg  of  Gre6t  Britain ;  because  he  remained  in  the  state 
of  New- Jersey,'  not  only  after  she  had  declared  herself 
a  sovereign  state,  but  afcer  she  had  passed  laws  by  which 
she  {yronoaiQced  him  ta  be  a  member  of,  and  hi  aDe- 
giance  to  the  new  government.  The  court  entertains  no 
doubt  that  afcer  the  4th  of  October,  1776,  he  became  a 
member  of  the  new  society,  entitled  to  the  pijotection 
of  its  fl;overnmcnty  and  bound  tothatgoveraihemby  the 
tie*  of  allegiance. 

This  opinion  is  predicated  opon  a  principle  which  is- 
believed  to  be  un^eniaUe^  that  the  several  states  which 
composed  this  union,  so  far  at  least  as  regarded  their 
monicipal  regulaticma  became  entided,  from  the  time 
when  they  declared  themselves  independent,  to  all  the 
rights  and  powers  of  sovereign  states,  and  that  they  did 
not  derive  them  from  concessions  made  by  the  British 
king.  The  treaty  of  peace  contains  a  recognition  of 
their  independence,  not  a  grant  of  it.  Fronj  hence  it 
resuks,  that  -the  laws  of  the  'several  sute  g^ovemiaeBts 
were  the  laws  of  sovereign  states,  and  as  such  were  ob- 
ligatory upon  the  people  of  such  state,  from  the  time 
they  were  enacted.  We  do  not  mean  to  intimate  an 
opinion  that  even  the  law  of  .a  state,  whose  form  of  go- 
vernment had  been  organised  prior  to"the  4th  of  July, 
t776y  and  which  passed  prior  to  that  period,  would  net 
have  been  obligatory.  I'he  present  case  renders  it  ui^ 
necessary  to  be  more -precise  in  stating  the  princifdet 
for  although  the  constitution  of  New- Jersey  was' formed 

Erevious  to  the  g'^neiral  declaration  of  indepcndtncei  the 
iws  passed  4ipon  the  subject  now  under  consideration 
were  posterior  to  it. 

Having  thus  ascertained  the  situation  of  Daniel  Coze^ 
on  the  4th  of  October,  1776,  let  us  see  whether  it  was 
irt  any  respect  changed  by  his  subsequent  conduct,  in 
relation  to  the  new  government.  Without  expressing  an 
opinion  upon  the  right  of  expatriation  as  founded  on  the 
common  law,  or  upon  the  application  of  that  principle  to 
a* person  bom  Jn  the  state  of  New-Jersey,  before  its 
separation  from  the  mother  country,'  we  think  it  con- 
elttsive  upon  the  point,  that  the  legislature  of  that  state 
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iiythe  most  unequivocal  declarations,  asserted  its  right  to  M'lh.rA%vk 
the  allegiance  of  such  of  its  citizens  ^as  had  left  tht  state,       c  x  * 
and  had  attempted  to  return  to  their  former  alleRiance.       1b8s\e. 

The  act  of  the  5th  of  June,  1777,  contains  an  express 
declaration  that  all  such  persons  wtre  aubjtcts  of  the  ^tatCy 
who  had  been  seduced  by  the  enemy  from  thtir  aUe^ 
glance.  The  law  speaks  of  them  -At^juffUives  not  as  aliens^ 
ai>d  they  are  invited,  not  to  become  subjects^  but  to  re-' 
turn  to  their  duty ^'\i\i\c\\\hc  legislature  clearly  consider- 
ed as  still  subsisting  and  obligatory  upon  them. 

The  inquiry  which  the  jury  is  directed  to  make,  by 
the  act  of  the  18ih  of  April,  177^,  in  order  to  lay  a 
foundation  for  the  confiscation  of  the  personal  estates  of 
these  fugitives  is,  whether  the  person  had,  betueen  the 
4dli  of  October,  1776,  and  the  5ih  of  June,  1777,  joia- 
ed  the  armies  of  the  king  of  Great  Britain,  ar  oik0r^ 
wise  offended  against  the  form  of  his  aUegianct  to  the 
states  The  7th  section  of  this  law  is  peculiarly  impoit-^ 
ant,  because  it  provides  not  only  for  past  cases,  which 
had  occurred  since  the  5th  of  June,  1777,  but  for  all 
future  cases,  and  in  all  of  them,  the  inquir}'  is.to  be 
whether  the  offender  has  joined  the  armies  of  the  king, 
or  otherwise  offended  against  the  form  of  his  allegiance 
to  the  stale. 

During  all  this  time,  the  real  estates  of  these  persotis 
remained  vested  in  them  ;  and  when  by  the  law  of  the 
11th  of  December,  1778,  the  legislature  thought  proper 
Xti  act  upon  this  part  of  their  property,  it  was  dedaredno 
be  forfeited  for  their  offences^  not  e^cheatable  on  the 
ground  of  alienage".  Thi&last  act  is  particularly  entitled 
to  attention,  as  it  contains  a  legislative  declaration  of  the 
point  of  time,  when  the  right  of  election  to  adhere  to 
the  old  allegiance  ceased^  and  the  duties  df  allegiance  lo 
the  new  government  commenced.  Those  who  joined 
the  enemy  between  the  lUth  of  April,  1775,  and  the 
4/A  of  October  y  1776,  (when  an  express  declaration  up- 
on the  subject  was  made,)  and  who  had  not  since  return- 
ed and  become  subjects  in  allegiance  to  the  new  gcverri- 
ment,  by  taking  the  oaths  of,  abjuration  and  allegiance, 
are  pronounced  guilty  of  high  treason,  not  for  the  pur- 
pose of  affecting  them  personally^  which  would  have 
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be«n  most  unjust ;  but  with  a  view  to  the  confiscation 
of  their  estates.  And  consistent  with  this  distinction, 
the  jury  are  to  inquire  in  respect  to  these  persons;  not 
as  in  the  case  of  those  who  had  left  the  state  after  the 
4th  of  October,  1776,  whether  thej  hS}d  offended  against 
thf  form  of  their  allegiance,  butf'mrhether  they  are  of- 
fenders within  this  act,  that  is,  by  having  joined  the 
toemy  between  the  19th  of  April,  177ff,  and  the  4ih  of 
October,  1776,  and  not  having  returned  and  become 
subjects  in  allegiance  to  the  state. 

Having  taken  this  view  of  the  laws  of  New- Jersey 
.  upon  this  subject,  it  may  safely  be  asserted  that  prior  to 
the  treaty  of  peace,  it  would  not  have  been  competent, 
even  for  that^  state  to  allege  alienage  in  Daniel  Coxe  in  the 
fac^e  of  repeated  di?clarations  of  the  legitimate  authority 
of  the  government,  that  he  continued  to  owe  allegiance 
to  the  state,  notwithstanding  all  his  attempts  to  throw  it 
off.  If  he  was  an  alien,  he  must  have  been  so  by  the 
laws  of  New-Jersey  ;  but  thos^  laws  had  uniformly  as- 
serted, that  he«wieis  an  offender  against  the  form  of  his 
allegiance  to  the  state.  How  then  can  this  court,  act- 
ing upon  the  laws  of  New- Jersey  declare  him  an  alien  ? 
The  conclusion  is  inevitable,  that,  prior  to  the  treaty  of 
peace,  Daniel  Coxe  was  entitled  to  hold,  and  had  a  ca- 
pacity to  take  lands  in  New- Jersey  by  descent. 

But  it  is  insisted  that  the  treaty  of  peace,  operating 
upon  his  condition  at  that  time,  or  afterwards,  he  ber 
came   an  alien  to  the  state  t>{  New- Jersey  in  conse- 

Suence  of  his  election,  Itben  made  to  become  a  subject  of 
le  king,  and  his  subsequent  conduct  confirming  that 
election.  In  vain  have  we  searched  that  instrument  for 
^roe  clause  or  expression,  which  by  any  implication 
could  Work  this  effect. 

It  contains  an  acknowledgment  df  the  independence 
and  sovereignty  of^the  United  States,  in  their  political 
capacities,  and  a  relinquishment  on  the  part  of  his  Bri- 
tannic majesty,  of  all  claim  to  the  government,  propriety 
and  territorial  rights  of  the  same.  These  concisions 
amounted,  no  doubt,  to  a  formal  renunciation  of  all  claim 
to  the  allegiance^  of  the  citizens  of  the  United  States. 
But  the  question  who  were  at  that  period,  citizens  of  the 
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is  not  decided^  or  in  the  slightest  degree  alluded  to  in  m*Ilvains 
this  instrument ;  it  was  left  necessarily  to  depend  upon  ^  ^  , 
the  laws  of  the  respective  stated,  who  in  their  sovereign  l^^es. 
capacities  had  acted  authoritatively  upon  the  subjects  It 
left  all  such  persons  in  the  situation  it  found  them,  nci* 
ther  making  those  citizens,  who  had  by  the  laws  of  any 
of  the  states  been  declared  aliens,  nor  releasing  from 
their  allegiance,  any  who  had  become,  and  were  claimed 
as  citizens.  It  repeals  no  laws  of  any  of  the  states  which 
were  then  in  force,  and  operating  upon  this  subject,  but 
on  the  contrar}'  it  recognises  their  validity  by  stipulating 
that  congress  should  recommend  to  the  states,  the  recon- 
sideration of  such  of  them  as  had  worked  confiscations. 
If  the  laws  relating  to  this  subject  were  at  4)at  period,  in 
the  language  of  one  of  the  counsel,  temporary  und/uncii 
officio^  they  certainly  were  not  rendered  so  by  the  terms 
of  the  treaty,  nor  by  the  political  situation  of  the  two 
nations,  in  cpnsequeuce  of  it.  A  contrary  doctrine  is 
not  only  inconsistent  with  the  sovereignties  of  the  states, 
anterior  to,  and  indepemi^nt  of  the  treaty,  butits  indis* 
criminate  adoption  might  be  productive  of  more  mis- 
chief than  it  is  possible  iot  us  to  foresee. 

If  then  at  the  period  of  the  treaty,  the  laws  of  New* 
Jersey  whiqh  had  made  Daniel  Coxe  a  subject  of  that 
state  were  in  full  force,  and  were  not  repealed,  or  in 
any  manner  iiffected  by  that  instrument,  if  by  force 
of  these  laws  he  was  incapable  of  throwing  off  his 
alleghince  to  the  state,  and  derived  no  right  to  do  s« 
by  virtue  of  the  treaty,  it  follows  that  he  still  retains  the 
capacity  which  he  possessed  before  the  treaty,  to  take 
lands  by  descent  in  New- Jersey,  and  consequently  that 
the  lessor  of  the  piaintifT  is  entitled  to  recover. 

Judgment  must  be  affirmed  with  costs. 


Vf>r.  IV 


E  ft 
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TjieUshteo  the  united  STATES  v.  THE  nRIG  UNION, 
STATE!  THE   SLOOP  SALLY  AND  CARGO, 

B.ic  iJ^ioK  AND  THE  SLOOP  DEBORAH 

umic^^iioK.  ANDCABGOr 


I  18  incum-  THESE  were  three  separate  libels  against  these  three 

**^/i"If  ^  ^^r  v^ssels^'  which  were  seized  by  the  collector  of  the  dis* 

r©r"*u>  •liow  trict  of  Delaware  for  a  supposed  breach  of  the  revenue 

that  this  co«irt  laws.     The  sentence  of  the  court  below  being  in  favour 

haft  jurijKlic-  of  ^^  daioMUits,  the  United  States  appealed, 

tion    of    the  '                                      *^*^ 


Thjft  court  Broom^  for  the  appellees,  objected  to  the  jurisdiction 
will  permit  of  this  court,  ^because  there  was  no  rule  to  consolidate 
r'^'iT' to^Vc  ^^^  cases,  and  in  neither  of  them  separately  did  the  value 
given^of  the  ^^  '^^  thing  in  dispute,  exclusive  of  costs,  appear  to  be 
value-  of  the  2, OCX)  dollars, 
matter  in  dit- 

**^Thc     ap.      -^^^^1  United  States  Attorney  for  the  district  of  Deia- 
praisement      ware,  said  it  was  incumbent  on  the  claimants  to  show 
made  by  or-  the  value,  as  they  had  submitted .  to  the  jurisdiction 
derofthedi..  ^dow. 
triet  judge  by 
three     iwoni 

sppraiteni,  is  But  th^  Court  said  that  the  flatntiff^  in  errqr  must 
notconclusiTc  show  that  this  court  has  jurisdiction.  The  circuit  coiut 
the  ^w,  but  ^^"  neither  give  nor  uke  away  the  jurisdiction  of  this 
it  ia  better  er-  court.  This  court  must  judge  for  itself  of  its  own  juris- 
idence  ^  than  diction, 
the  opinion  of 

neaa  exarain-  ^  witness  was  theii  introduced  in  behalf  of  the  United 
ed  viva  voce  States',  who  was  sworn  and  examined  viva  voce  in  open 
in  open  cmirt.,  court  to  prove- the  value. 

After  elect-  *^ 

ding  the  ques-         «  r       i  «     •  i  i 

lion  of  va/u€  Broom^  for  the  appellees,  read  from  the  record  an  ap- 
upon  the  praisemeht,  made  by  three  sworn  appraisers,  by  order 
etiOcnce '^  the  ^f  ^*^«  d>»^"<^U"<ige,  by  which  the  brig  Union  was  ap- 
court' will  not  Praised  at  1,800  dollars,  the  sloop  Sally  at  400,  and  the 
continue  the  sloop  Deborah  at  600,  and  contended  that  this  appraise- 
caiMe  for  Uie  joKTit  being  made  by  order  of  the  judge,  was  conclusive 
5uce  furSier  ^^^idence  of  the  value  of  the  matter  in  dispute,  although 
.  t 'idence  arto  that  appraisement  was  never  acted  upon  by  the  claimants 
tlie  Wtff . 
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giving  caution  to  as  to  liberiite  the  vessels,  which  Was  TrbUvitbp 
the  reason  of  the  order  for  appraisement,  according  to  the      ^"^^^  ** 
a9th  section  of  the  revenue  law%  ^voL  p.  4^8.    But  if  bsicUhph; 
it  should  not  lie  deemed  coactusive  evidence,  yet  it  is         &c. 
better  evidence  than  the  opinion  of  a  single  witness  who 
npwforms  a  judgment  from  his  recollectibn  of  the  ves- 
seb  two  years  ago.     It  is  the  testimony  of  three  persons, 
who  formed  their  judgment  at  the  time  from  an  actual 
view  and  examination  of  the  property.     It  was  returned. 
to  the  court  and  filed  and  entered  upon  reccM'd,  without 
any  objection  on  the  part  of  the  United  States* 

Sodney^  Attorney  General,  contra* 

If  the  court  below  cannot  by  any  act  oust  this  court  of 
its  jurisdiction,  much  less  can  any  of  its  oQcers  or  ap- 
praisers. If  this  valuation  be  conclusive,  it  puts  it  in  the 
power  of  appraisers  appointed  by  the  court  below  to  de- 
prive  this  court  of  its  jurisdiction. 

Marshall,  Ch«  J.  The  appraisement  is  not  con- 
clusive evidence  of  the  value,  but  in  this  case  it  is  the 
best  evidence*  It  was  made  by  officers  of  the  court  un- 
der its  Older,  and  was  regularly  returned  and  filed*  It 
does  not  impeach  the  credibility  of  the  witness  now  ex- 
amined,  for  the  value  is  a  matter  depending  upon  opinion, 
and  widi  respect  to  which  the  judgments  of  men  may 
honestly  vary.  The  appraised  value  would  have  been 
the  matter  \fk  dispute  it  the  property  had  been  delivered, 
op  to  the  claimants  upon  security  given. 

TmIe/,  Livingston^  Washington^  Chase  and  Gushing^ 
Justices,  concurred. 

Johnson,  J*  contra*  The  appraisement  was  a  thing 
not  perfected.  It  was  not  acted  upon,  and  might  have 
been  impeached. 

The  appeals  were  all  dismissed  for  want  of  jurisdic- 
tion in  this  court. 

No  objection  was  made  to  the  viva  voce  examination 
of  the  witness  as  to  tho  value. 
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f  hkUkxted      On  the  next  day. 


Rodney^  Attorney  General,  moved  the  court  for  aeon- 
tinuance  of  these  eauises,  andleftve  to  take  afidavits  re* 
apecting  the  value  of  the  fyroperty,  so  as  to  sustain  the 
jurisdiction.  This  xourt  has  only  decided  that  its  juris- 
diction does  not  appear  upon  the  record.  It  is  like  the  case 
of  €our9e  v.  Stead^s  Executors^  4  DaU^^S.  whete  the 
court  continued  the  cause,  and  suffered  affidavits  to  be 
taken  to  show  the  value  o(  the  matter  in  dispute.  If  tine 
court  should  be  of  opinion  that  the  decision  of  yesterdajr 
upon  the  weight  of  testimony  differs  this*  case  from  that 
of  Course  v.  Steady  diey  will  reject  the  i^otion. 

£room^  contra. 

If  this  motion  had  been  made  yesterday^  before  the 
decision  of  the  court  upon  the  weight  of  testimony,  per- 
haps it  might  have  been  proper,  but  after  the  parties  have 
put  themselves  on  trial  upon  the  evidence  then  before 
the  cotirt,  and  the  decision  has  been  made,  it  is  not  usual 
to  open  the  case  and  grant  a  new  trial,  unless  new-  evi- 
dence is  suggested  to  have  been  discovered  since  the 
ttial,  not  known  to  the  party  at  the  time  of  trial. 

MAini^ALL,  Ch.  J.  Cannot  the  United  States  sue 
out  a  new  wri<  of  error,  and  take  new  affidavits  to  show 
the  cause  to  be  within  our  jurisdlc6on  i  If  so,  perhaps 
she  court  would  not  put  the  United  States  to  that  ex- 
p<^se.  - 

Rodney  apprehended  it  would  be  final,  it  being  an  afi- 
peal^  and  not  a  writ  of  error. 

The  Court  overruled  the  motion. 
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PAWLING  AND  OTHERS  v.  THE  UNITED    Pawli»o  k 
STATES.  OTMM8 

'inrnVitirzw 
■■'        '  Statei. 

ERROR  to  the  district  /court  for  the  district  of  KTcd-     Upon  a  de. 
tucky,  in  an  action  of  debt  upon  an  oflScial  bcMid  given  aenc7,V^ 
by  Ballviger^  as  collector  of  the  revenue*  and.  signed  timony  it  to 
and  sealed  by  Pawhng^  Todd^  Adatr^  and  Kennedy^  ashis  be  uken  most 
sureties,  who  pleaded  that  they  delivered  the  same,  as  »*"^i?ly  »-• 
an  escrow^  to  one  Joseph  BaUtnger\  to  he  safely  kept ;  Sho*\ieiniirt, 

'  upon  condition  that,  if  Simon  Ingltman^  and  William  and  kucU  coo- 
Patton^  named  ok  the  face  of  the  bond,  should  execute  clujiion$  at  % 
the  same  as  co-sureties j  then  the  bond  should  be  de-  jI2fifi^*£ 
livered  to  James  Morrison^  supervisor,  on  behalf  of  the  draw,  the 
United  States,  as  their  deed,  and  not  otherwise.;  tad  coun  ou^ht 
that  the  same  nevenwas  executed  by  Ingltman  and  Pat-  ^^^^\ 
torn  yet  Bollinger  delivered  it  to  Morrison^  on  behalf  ^^    dtlivereS 
of  die  United  States,  and  so  not  their  deed*    The  deli-  as  an  rmoo, 
very,  as  an  escrow  being  traversed  by  the  United  States,  ^y  the  Burexy, 
Issue  was  thereupon  joined ;  in  the  trial  of  which  the  ^^oblSror^'' 
United  States^  demurred  to  the  evidence  produced  on     .if one  ofthe 
the  part  of  the  defendat?t8,  which  consisted  of  the  de«  obligoi-s,    at 
positions^  of  T.  T.  Davis,  W.  G.  Bryant,  one  of  the  ^    ^'"•jj^f 

^subscribing  witnesses,  Elijah  Sftapp,  another  subscribing  bilnd^^'Hf  ^ 
witness,  John  P.  ;Wagnon,  another  subscribing  witness,  presence  Qf 
and  a  letter  from  Morrison,  the  supervisor,  to  Ballin-  M)vne  of  the 
ger.     The  deposition  of  Davis  states  a.  conversation,  ^^g'ga^«w 
between  Ballinger  and  Pawling,  some  time  before  the  fSail^itdg^ 
signing  of  the  bond,  in  which  the  former  told  the  latter  this   instru- 
that  Todd,  Kennedy,  Shelby,  Knox,  Ingleman,  Lop;nn,  "|«"^  ^"^ 
Lewis,  and  Adair,  had  agreed  to  be  security  for  him  ;  gj^'lt /Mhla 
upon  which  Pawling  also  agreed  to  become  his  surety , but  is  evidence 
upon  the  express  condition  that  the  other  persons  also  fK>in,  >vhich 
should  join  in  the  bond.  -  It  also  states  a  subsequent  ?**5  J^^y  "^y.y 
conversation  between  the  deponent  and  Todd,  before  rtryatunel" 
signing  the  bond,  in  which  the   latter  denied  that  he  cnm,    by  all 
had  agreed  to  become  Ballinger's  surety,  biit  said  that  ****    obli|for« 
he  should  not  be  appr<;hcnsive  of -danger,    if  all  the  ^^^^  present 
men  whom  Davis  had  named  would  join  in  the  bond. — 
The  deposition  of  Bryant  states  that  he  saw  Pawling, 
in  the  presence  of  Ballinger,  sign  the  bond,  pu  condition 
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FAWiftvo  Ml  that  Xeonedy,  Todd,  AdMT,  Davis,  and  others,  Whom 
^^  V*       ^^^  witness  did  not  recollect,  should  also  sign  the  hond ; 

TskUiiitbo  ud  be  understood  that  Pawling  was  to  be  exonerated  if 
atATst.      they  did  not.  The  depoaitiofli  <»  Elijah  Supp  states  that 
'^  "^  he  saw  Pawling,  in  the  hearing  of  Ballinger,  acknow- 

ledge the  bond  as  his  act  and  deed,  upon  condition  ^that 
others  mentioned  shouTd  also  sign  iu  The  deposition 
of  Wagnon  states,  that  when  Todi^,  Adair  and  Kenne- 
dy signed  the  bond,  Todd,  in  the  presence  of  the  other 
two,  after  insertins; .  in  the  bond  the  names  of  other 
persons  who  he  said  were  to  sign  it,  called  upon  the 
witi^ess  to  uke  notice  that  others  were  to  sign  it,  and 
said,  ^^  We  acknowled^  this  instrument  of  writing, 
but  others  are  to  sign  it*''  The  letter  fK>m  Morrison 
to  Ballinger  says,  *^  1  have  received  your  iavour  by  Mr* 
Davidson,  who  carries  back  your  bond ;  not  that  Ire- 
quire  more  securities,  but  that  you  appeared  anxious  t# 
nave  more ;  those  who  have  already  signed  are  veiy 
suflScient."  It  was  admitted  by  the  attorney  for  the 
United  States,  that  the  names  of  Thomas  Kennedy, 
|ofan  Adair,  Simpn  Ingleman,  and  William  Patton, 
inserted  in  the  body  jof  the  bond  as  obligors,  were  in 
the  hand-writing  of  the  defendant,  Todd.  This  evi- 
dence, upon  the  demurrer,  was  by  the  court  below  ad*- 
judged  insufficient.  The  defendanu,  the  sureties,  took 
a  bill  of  exceptions  to  the  refusal  of  the  court  to  suffer 
Ballinj^er^.  x\it  principal  obligor,  to  be  examined  as  a 
witness  for  them,  they  having  severed  in  their. pleas. 
But  as  that  question  was  not  decided  by  this  court,  it  is 
deemed  unnecessary  to  sute  the  arguments  of  counsel 
on  that  point. 

Pope^  for  the  plaintiffs  in  error. 

Upon  a  demurrer  to  evidence,  it  is  a  general  rule  oi 
law,  that  the  evidence  must  bcl  taken  most  strongly 
at^inst  the  party  demurring  ;  and  that  the  court  ought 
to  infer  every  thing  which  a  jury  could  reasonrjjly  have 
inferred  from  the  testimony.  Doug*  134.  {3ded.)  Cocks- 
edge  V.  Fanshaw.  2  Wash.  210,  211.  Stephens  v. 
White. 

In  the  present  case,  there  c^n  be  no  question  as  to  the 
defendants,  Pawling  and  Todd  ;  the  only  possible  doubt 
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which  CM  be  raised  is,  whether  the  testimony  of  Wag-  Pa^^liwc  k 
BOQ  supports  the  pleas  of  Adair  and  Kennedy.  otsbbs 

TbbUvitbi» 
Rodney^  Attorney  General  for  the  United  States,     Statbs. 
contended, 

That  the  delivery  as  an  escrow  ought  to  have  been  to 
a  third  person,  and  not  to  Ballinger,  the  principal  ob- 
ligor* 

Pope^  in  reply. 

The  law  of  the  plea  is  admitted  by  the  joining  of  is* 
sue  upon  theybc^.  No  exception  can  be  taken  to  the 
legality  of  the  defence,  if  the  facts  of  the  plea  are  foutid 
to  be  true.  Courts  ought  to  lean  against  demurrers  to 
evidence,  J>ecause  they  uke  the  cause  from  the  juiy, 
which  is  the  proper  tribunal  to  decide  the  facU  of  the 
case,  and  throw  that  burden  upon  the  cburt,  whose  only 
duty  it  is  to  decide  the  law.  Demurrers  to  evidence 
are  also  extremely  inconvenient  in  practice,  especially 
demurrers  to  parol  testimony,  which  consume  a  vast 
deal  of  time. 

February  27. 

Maxshall,  Ch.  J.  delivered  the  opinion  of  the 
court  as  follows : 

In  this  case  two  points  are  made  for  the  consideration 
of  the  court. 

It  is  contended  by  the  plaintiffs  in  error, 

tst  That  judgment  on  the  demurrers  to  evidence 
should  have  been  rendered  for  the  defendants  in  the 
court  below. 

2d.  That  Joseph  BaUinger  ought  to  have  been  ad- 
mitted as  A  witness. 

The  general  doctrine  on  a  demurrer  to  evidence  has 
been  correcdy  stated  at  the  bar.  The  party  demurring 
admits  the  tntfh  -of  the  testimony  to  ^  hicn  he  demurs. 
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;fAwLi]f0  k  and  ako^thoee  conclusions  of  fact  which  ajary  may 

^^▼*"      fairly  draw  from   that  testimony.    Forced  and  violent 

;i%tlJiriTan  inferences  he  does  not  admit;  but  the  testimony  is  to 

Statbi  ^  be  taken  most  strongly  against  him,  and  such  cooclu* 

sions  as  a  jury  might  justifiably  draw,  the  court  oug^t 

to  draw. 

The  point  in  issue  between  the  parties  was  the  deli- 
very of  the  instrument  on  which  the  suit  was  instituted. 
The  plaintiffs  below  contending  that  it  was  delivered 
abiiiolutely,  the  defendants  that  it  was  delivered  as  an 
escrow. 

The  bond,  upon  its  face,  purports  to  be  delivered 
absolutely ;  and  it  is  not  to  be  doubted,  that  obligees 
would  be  much  more  secure  against  fraud,  if  the  evi- 
dence that  the  writing  was  delivered  as  an  escrow  ap« 
peared  upon  its  face,  thiui  by  admitting  parol  testimo^ny 
x>f  that  fact.  But  the  law  is  settled  otherwise,  and  b 
not  to  be  disturbed  by  this  court. 

The  subscribing  witnesses  to  the  bond  were  examined 
to  prove  its  deliver}*.  Henry  PViwling  executed  it  at 
one  time,  the  other  defendants,  Kennedy,  Todd,  and 
Adair,  at  a  different  time.  With  respect  to  Pawling, 
the  testimony  is  as  complete  as  can  be  required.  Wil* 
liam  G.  Bryant  deposes  that  Pawling  signed  the  bond,  on 
condition  that  other  persons,  whom  he  named,  should 
also  sign  it.  The  witness  understood  that,  if  those 
other  persons  should  not  sign  it.  Pawling  should  be 
exonerated.  Elijah  Stapp,  the  other  subscribing  wit-' 
ness  to  the  signature  of  Pawling,  deposed  that^'  he 
saw  Pawling  acknowledge  it  as  hjs  act  and  deed,,  upon 
condition  that  others,  whom,  he  mentioned,  should  also 
sign  it." 

These  are  the  subscribing  witnesses  to  the  bond,  and 
certainly  a  jury  bdieving  them  could  not  have  avoided 
declaring,  by  their  verdict,  that  the  bond  was  delivered 
on  condition.  That  condition  not  having  been  perforih- 
ed,  the  bond,  as  to  Pawling,  remains  an  escrow* 

The  testimony,  with  respect  to  the  other  defendants, 
is  less  positive.     The  witness,  John  P.,  Wagnon,  was 
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caUed  in  to  attest  the  bond.    Thomas  Todd,  one  of  the  Pawlihg  u. 
defendants,  then  sat  down  and  inserted  in  the  iiody  of     ^tbsm 
the  bond  the  names  of  other  persons  who,  he  said,  were  TimtJkiTro 
also  to  execute  the  instnittient  which  he  then  held  in  his  ^  SxATst. 
hand. 

Some  distinction  was  taken  at  the  bar  between  the 
case  of  Todd  and  that  of  the  other  defendants*  But 
the  court  is  of  opinion  that  no  such  distinction  ensts« 
llie  othei-  def<pndants  said  nothing.  Thpy  did  not  even 
acknowledge  their  signatures.  Todd,  holding  the  in«> 
strument  in  his  hands,  called  upon  the  witness  to  take 
notice  that  **  we"  (in  the  plural)  **  acknowledge  this  in- 
strument, but. others  are  to  sign  it.'^  The  two.  other 
obligors  being  present,  and  making  no  other  acknow*^ 
ledgment,  are  clearly  to  be  considered,  as  speaking 
through  Todd,  «nd  executing  the  bond  on  the  terma^  qn 
which  he  -executed  it.  Their  condition,  then,  is  the 
same.  It  is  either  an  escrow^  or  a  writing  oUigatoiy 
wi,th  respect  to  all  of  them. 

A  jury  might  certainly  have  found  the  issue  in  favour 
of  the  plaintiffs  below,  and  a  court  would  have  been 
well  satisfied  with  their  verdic^  But  might  they  not, 
without  going  against  evidence,  have  found  the  issue  in. 
favour  of  the  defendants  below  i 

When  words  are  to  be  proved  ny  witnesses  who  de- 
pend on  their  memory  alone,  the  precise  terms  employed 
by  the  parties  will  seldom  be  recollected,  and  courts 
and  juries  must  form  their  opinions  upon  the  substance 
and  upon  all  the  circumstances.  Now  to  what  purpose 
did  the  defendants  call  upon  the  subscribing  witness  to 
take  notice  that  others,  as  well  as  themselves,  were  to 
execute  the  writing?  To  what  purpose  did'they  qualify 
their  acknowledgment  with  this  declaration  i  It  could 
not  be  in  order  to  show  that  they  depended  on  Ballinger 
to  procure  additional  securities^  for  that  was  an  affair 
between  him  tfnd  them,  of  which  it  was  perfectly  un- 
necessary to  call  on  tlie  witness  to  take  notice,  if  itwi^s 
to  have  no  influence  on  the  particular  fact  he  was  re- 
quired to  attest.  There  is  certainly  strong  reason  for 
believing  that  the  obligors  considered  that  declaration  ta 
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Fawlivo  h  explaining  and  affecting  the  act  with  which  tlicy  connect- 

TbeUvitbd 
States.  It  h  also  of  some  importance   that  the  defendant, 

Todd,  bad  previously  declared  that  he- should  not  be 
apprehensive  of  becoming  a  security  for  Ballinger,  pro- 
vided others,  whom  he  named,  should  also  become  se- 
curities, and  that  he  inserted  the  names  of  others  in  the 
bond,  in  the  presence  of  the  witness. 

Although  the  judges  who  compose  this  court  might 
not,  perhaps,  as  jurors,  -be  perfectly  satisfied  with  thb 
testimony,  they  cannot  say  that  a  verdict  would  not  be 
received,  or  ought  not  to  be  received,  which  should 
find  the  issue  in  favour  of  the  defendants  below.  They 
cannot  say  that  such  a  verdict  would  be  against  evi- 
dence. Thinl^ing  so,  the  court  is  of  opinion  that  the 
judgment  on  the  demurrer  ought  to  have  been  in  favour 
of  the  defendants  below. 

It  is  unnecessary  to  give  any  opinion  on  the  second 
point.  l*he  judgment  of  the  court  for  the  district  of 
Kentv  :ky  is  to  be  reversed* 

Judgment  revelled. 


GRANT  V.  NAYLOH. 


cT^h^^'X      '•^^O^  ^^  ^^«  circuit  court  for  the  district  of  Mary- 
drctsed     \y  ^^^  >"  ^n  action  of  assumpsit  brought  by  John  and  yr- 
mUtake      to  remiah  Naylor  against  Daniel  Grant. 
yohn  and  Jo- 

\l!iwr^^o  '^^  verdict  and  judgment  below  were  ifor  the  plain- 
yohn  and  Je-  ^^^^  <>"  the  Second  coiinp  of  the  declaration,  which  stated 
kbmi'Ah,  will  in  substance,  that  it  was  agreed  between  the  plaintiffs  and 
mfct'ion'irrh"  ^^f^^'^dant,-  that  if  the  plaintiffs  would  at  the  request  of 
•nd  ye/Jm)<iA  ^^^  defendant  sell  and  deliver  to  a  John  Hackett  and 
forgoodA  fur.  Alexander  Grant  "  divers  goods,  ,wares  and  merchan- 
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dizeti"  he,  the  defendant,  in  conflideration  of  the  same,  Ga avt 
promised  to  pay  the  plaintiff  as  much  money  as  theyrea'  ^  ^\ 
sonably  deserved  to  have  therefor,  in  case  Hackett  and  -  ^^^^ ' 
Grant  did  not  pav  for  them ;  and  that,  ih  consideration  nished  by 
of  the  defendant's  promise,  and  at  his  request;  they'sold  tbeih  to  the 
and  deKvered  to  Hackett  and  Grant  **  divers  goods,  {^e'^r*.  ^^ 
wares  and  merchandizes,'^  and  reasonably  deserved  the  letter  of 
t6  have  therefor  2,1 68/i  sterling,  of  which  the  defendant  credit  It  is 
and  Hackett  and  Grant  had  notice  ;  and  which  Hackett  '^  *  written 
and  Grant  did  not  pay,  but  refused,  and  are  insolvent ;  t^"^*  -^^ 
of  all  which  the  defendant  had  notice,  and  in  cohsidera-  pUintifit  and 
tion  of  the  premises  promised  to  pav  the  plaintiffs  the  tlie  deftnd- 
said  sum  of  2,168/.  sterling,  of  the  vrfi)e,  8cf.  which  he  JJJ*«^c£j" 
has  faUed  to  do«  IZ^KSS'. 

tedto  make  it 

'  Upon  the  issue  of  Jion  assumpsit^  the  plaintiffs  read  in  ^^^^'     It  is 

evidence  a  letter,  admitted  to  be  signed  by  and  with  the  ^^J^  ^ 

name  of  the  'defendant,  and  directed  **  To  Messrs.  John  ,otJratui7mf  of 

and  ybseph  Nay  lor  and  Company,"  in  the  following  muuOe      on 

"  Baltimore^  6th  Aprtl^  1795.       the  certificate 

of     commit- 
"  Gentleman,  aionersnlmed 

that  thejr  took 
**  By  the  recommendation  of  Mr.  Travis,  I  take  in  due  form  of 

the  liberty  to  address  you  by  my  son  Alexander,  who  '*^  *^*  ••^ 

.,    ■'i     J     .  •        <        .  c         i-i*  I.'  •         •      annexed      to 

Visits  England  with  a  view  orestablismng  connexions  m  the  'commit- 

the  commercial  line  there  in  the  different  manufactories  tion,  it  tuiS- 

and  others.     He  is  concerned  with  Mr.  John  Hackett,  ctcnteridence 

of  this  place,  under  the  firm  of  Hackett  and  Grant.    For     ^STat  U  ia 

their  plan  I  refer  to  themselves.     Have  therefore  only  to  not  necesftuy 

add,   that  I  will  guaranty  their  engagements,  should  to  give  notice 

you  think  it  necessary,  for  any  transaction  they  may  have  *?  ^*  n^'^^ 

widi  your  house."  "ie  thJie^aii 

pUce  of  exe* 

The  plaintiffs  also  produced  and  offered  to  read  in  cuting      the 

evidence  a  commission  (with  interrogatories,,  and  an  ex-  ^"xhlaif^it 

hibit  and  depositions)  directed  to  two  persons,  in  the  return  of  the 

usual  form,  commanding  them  to  take  the  examination  commifion- 

of  the  witnesses  in  writing  upon  the  interrogsKories,  and  *JjI^n  Jmvle- 

to  send  them  to  the  court  dosed  tip  and  under  the  seals  of  \^  which  it 

any  two  or  one  of  them,  and  requiring  them  t,o  take  the  swled  by  the 
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oath  annexed  to  the  commission!    but  not  directing 
before  whom^  or  in  ivhat  manner  the  oath  should  be 
^  taken. 

commistton« 

en,  no  other      The  depositions  under  this  commission  went  to  prove 

sealing  by  the  ^^^t  there  waa  no  commercial  house  at  Wakefield,  (the 

et's  19  necft.  ^^^^  where  the  plaintiffs  lived,)  under  the  name  of 

4»ry.  John  and  Joneph  ^aylor  and  Company.     That  the  firm 

of  the  plaintifjFs  was  John  and  JeremuUi  Naylor  and 

Company,  and  that  the  Mr.  Travis  mentioned  in  the 

letter  was  the  agent  of  the  plaintiffs.     That  the  letter  was 

in  fnct  intended  fohthat  house,  and  was  delivered  to  it 

by  Alexander  Grant,  of  the  house  of  Hackett  and  Grants 

%vho  obtained  goods  upon  the  credit  of  it,  and  who  be« 

came  insolvent* 

To, the  reading  of  this  commission  and  depositions  the 

defendant   objected,   contending  that  the  comniission 

'  was  illegally  and  defectively  executed ;  but  the  court 

below  overruled  the  objection,  gpd  suffered  them  to  bo 

Vead. 

The  defendant  then  prayed  the  court  to  instruct  the, 
Jury,  that  upon  this  evidence  the  plaintiffs  were  not  en 
title^d  to  recover  upon  either  count  in  the  declaration  ; 
but  the. court  refused,  and  instructed  the  jury  that  the 
evidence  was  proper  and  legal  to  support  the  issue  pn  the 
part  of  t)ie  plaintiffs,  and  sufficient  in  Unvjfbr  that  purppse^ 
if  by  the  jury  believed  to  be  true,  and  if  they  jshould  be- 
lieve that  the  letter  was  intended  to  be  addressed}  and 
xvas  adclressedf  by  the  defendant  to  the  plaintiffs. 

Tp  which  opinions  of  the  court  the  defendant  excepted, 
and  brought  his  writ  of  error, 

Martin^  for  the  plaintiff  in  error. 

If  The  first  bill  of  ei^ceptions  brings  into  view  the  in* 
forihality  of  the  execution  of  the  commission  to  examine 
witnesses.  The  authority  to  issue  such  a  commission* 
and  the  mode  of  executing  it,  depend  upon  the  att  of  as- 
sembly of  Maryland,  passed  at  November  session^  177 Z^ 
(«,  7*  8,  7*  by  which  it  is  enacted,  ^^  that  «ucA  commission 
sha}]l  issue,  and  the  commissioners  shall  be  appointed  and 
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qualified,  and  such  interrogatories  be  proposed  or  ex- 
hibited, and  such  Commission  bt  executed  atui  returned^ 
and  the  depositions  or  affidavits  taken  in  pursuance  there- 
of, shall  be  published  in  the  same  manner  aiid  form,  as 
in  the  case  of  a  commissi(^:i  issuing  out  of  the  Court  of 
chancery  for  the  examination  of  witnesses  residing  and 
living  out  of  this  province  ;  an4  the  depositions  or  affi- 
davits which  shall  be  duly  made  or  taken  in  virtue  of  any 
commission  which  shall  issue  in  pursuance  of  this  oct, 
or  copies  thereof  duly  attested,  shall  b«  admitted  iii  evi- 
dence at  the'trisd  of  the  cause.*' 

The  mode  of  issuing  and  executing  comrais&lons  from, 
the  court  of  chancery  in  Maryland  has  always  bt^n  con- 
formable to  the  English  practice,  except  that,  by  t>y;  act 
of  assembly  of*l765j  c.  72.  s.  15.  the  parties  are  permu- 
ted to  be  present  at  the  examination,  and  may  put  addi^ 
tional  interrogatories. 

lst«  We  object  to  the  execution  of  the  commission,  be- 
cause it  does  not  appear  that  the  commissioners  were 
sworn  according  to  law.  They  themselves .  certify  that 
they  took  the  oath  annexed  to  the  commission,  but  donof 
say  before  whom,  nor  in  what  manner.  It  ought  to  have 
been  certified  by  some  person  jvho  administered  the 
oath,  and  who  was  competent  in  law  to  administer  it  ; 
and  such  certificate  ought  to  show  hoxu  it  was  done.  It 
is  like  the  case  of  a  commission  to  ascertain  the  bounda-' 
ries  of  lands,  in  which  case  it  has  been  uniformly  holden 
in  Maryland,  that  if  the  commissioners  only  return  that 
they  have  acted  according  to  law  in  general  terms,  their 
return  is  insufficient.  They  must  certify  in  what  man- 
ner they  have  executed  their  commission,  that  the  court 
may  judge  whether  it  be  legally  executed. 

^d.  The  commissioners  were  only  authorised  to  ex- 
amine witnesses  upon  the  interrogatories  sent  out  with 
the  commission.  But  it  does  not  appear  that  any  inter- 
rogatories were  sent  with  the  commission.* 


Gkant 

V. 

Nayloe. 


•  harper.  The  rule  of  the  court  below  is^that  no  commission  sMl 
issue  until  ten  days  after  intciTo^alories  filecl.  It  is  to  be  pi-csumed 
that  the'  clerk  did  not  disobey  the  rule  of  court.  The  commissioners 
have  returned  the  intcirog-uto  ic?*  with  the  drposiiions. 
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3d.  The  defendant  had  no  notice  of  the  time  and  plac< 
of  executing  the  cominis&ion.  He  filed  no  interrogato- 
ries.  Notice  is  required  by  the  principlea  of  natural 
justice,  and  by  the  constant  pnctice  of  the  court  of  chan- 
cery.    1  HarrisorCs  Ch.  Pt^c.  AAA* 

4th.  The  return  of  tfce  commissioners  ought  to  have 
been  under  seal. 

Livingston,  J-  Was  not  the  envelope  under  their 
seals  ? 

Jdartin*  Yes ;  but  that  is  not  sufficient ;  they  ought 
to  have  put  their  seals  to  their  certificate. 

Livingston,  J.  I  have  never  seen  any  cither  seal 
to  the  return  of  commissions  than  the  seal  to  the  en- 
velope. 

Martiv 

5th.  The  commission  was  taken  out  upon  the  Jlrst  issue 
which  was  made  up,  and  before  the  second  issue  upon  the 
amended  pleadings,*  upon  which  thc^  cause  was  finallv 
tried. 

Livingston,  J.  Did  not  the  old  declaration  contain 
a  count  like  the  second  count  of  the  new,  upon  which  the 
verdict  found  I 

Martin,  Upon  filing  a  new  declaration,  it  is  to  be 
considered  as  a  new  case  altogether.  Eq»  Ca»  Ab.  400. 
2d  voL  pU  1.  pU  5.  new  edition.  ■[  -* 

2.  The  second  bill  of  exception  draws  in  question  the 
applicability  of  the  evidence  to  the  counts  of  the  decla- 
ration, and  its  sufficiency  to  support  the  plaintiffs*  action. 
The  verdict  being  for  the  plaintiffs  upon  the  second  count 
only,  confines  the  inquiry  to  that  count. 


,  •  On  the  first  trial  t  juror  was  withdrawn,  and  the  plaintiff  l»d 
leave  to  amend.  ■  Upon  which  he  filed  a  new  declaration,  and  a  new 
issue  was  made  up,  in  substance  the  same  as  the  first. 
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The  letter  upon  ivhich  the  action  is  founded  was  nt>t 
addressed  to  the  plaintiffs,  but  to  John  mA  Joseph  Nay- 
lor  and  Company. 

A  person  cannm  take  bf  «  grant  made  to  him  by  a 
wrong  name.  Sioore^  197.  Ponton  v.  Chose.  1  SaUk.  7. 
Cro.  Eiiz.  897.  ca.  22.  FieU  y.  Wilson.  WtUes^  ^54. 
556.  Evans  v.  King. 

No  parol  evidence  is  admissible  to  vary  a  written 
agreement.  3  DalL  416.  Clarke  v.  Russel  t  H.  Bl. 
289.  Gunnis  v.  Erhart. 

This  was  a  promise  to  pay  the  debt  of  another,  ana 
within  the  statute  of  frauds.  Cowp.  227.  Jones  v. 
Cooper.    2  T.  R.  80.  MaUon  v.  Wharam.     1  Salk.  23. 

The  written  agreement  must  show  the  consideration  aa 
well  as  At  promise.  The  rvhole  agreement  must  be  in 
writing.  5  East^  10.  Wean  v.  War  iters:  No  parol  tes- 
timony can  supply  the  defecu 

The  declaration  must  set  forth  the  special  agreement 
precisely.  The  probata  must  agree  with  the  alkgaia,  2 
Bos.  and  PuL  281.  Wilson  v.  Gilbert.  3  Bos.  and  PuL 
559.  Whitwell  v.  Bennett.  6  T.  R.  363^  Spalding  v. 
Mure.  5  East^  111.  note.  Bordenaoe  v.  Barilett.  3 
Stf^.  ^i*^.  205.     3  Bos.  andPul.  456.  Turner  v.  £^&'i. 

The  plaintiffs  cannot,  upon  this  evidence,  recover 
either  upon  the  special  counts  or  the  money  coun^.  4 
Bos.  and  PuL  ZS\.  Cooke  v.Munstone. 

The  letter  is  not  an  absolute  guarantee,  hvLt.upon  con- 
dition  that  John  and  Joseph  Naylor  should  think  it  ne« 
cessary.  There  is  no  evidence  of  notice  to  the  defend- 
ant that  the  plaintiffs  thought  it  necessary.  They  dueht 
to  have  given  the  defendant  notice  that  they  held  htm 
responsible,  iii  order  that  he  might  take  itaeans  to  secure 
himself. 

It  was  not  a  continuing  guarantee.  It  is  to  be  consi- 
dered as  extendmg  only  to  the  first  impoi^ation  of  goods ; 
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but  the  plaintiffs  have  recovered  upon  the  transactions  of 
several  years. 

The  declaration  ought  to  have  set  out  specially  what 
engagements  Hackett  and  Grant  had  made  and  failed  to 
comply  with. 

IngersoUy  contra. 

There  are  op^^  three  questions  made  in  this  case. 

1 .  Whether  the  letter  of  credit  rendered  the  defendant 
liable  xo  the  extent  of  the  plaintiffs'  demand. 

8.  Whether  the  objection,  arising  from  the  mistake  in 
Addrjcasing  the  plaintiffs  as  John  and  Joseph^  instead  of 
John  and  yeremiah^  is  not  obviated  by  the  proof,  with- 
out an  averment  in  the  declaration  that  the  same  persons 
were  meant. 

3.  Whether  the  evidence  under  the  commission  was 
admissible, 

.  1  •  On  the  first  point  he  contended,  that  it  was  appairent 
on  the  face.of«tbe  letter,  and  from  the  nature  of  the  bu- 
siness in  ;which .  Hackett  and  Grant  were  about  to  en- 
gage, that  a  continuing  guarantee  was  intended.  And 
that  if  there  was  any  ambiguity  in  the  expressions  of  the 
letter  upon  that  point,  they  ought  to  be  uken  most 
strongly  ftgainstthe  writer,  and  that  a  letter  of  credit 
was  a  contract  which  required  to  be  executed  among 
merchants  with  peculiar  good  faith. 

S.  Parol  evidence  Mras  admissible  to  show  that  John 
and  jMcph  me^nt  John  and  Jeremiah.   10  Co.  124.  and 

<  It  is  admitted  that  if  the  obligor  be  sued  by  the  name 
io.thebondi  and  at  be  proved  by  parol  that  the  defendant 
delivered  the  bond,  he  is  estopped  IP  deny  his  name  to 
he  as  in  the  liond.  So  in  assutrifisit^  parol  evidence  may 
he  given  to  shovi^  that  the  contract  was  made  wit\k  if.  by 
the  name,  of  JS.>avd  to  show  thattha  writing  was  de- 
livered to  A. 
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ft  IS  tKe  custom  in  Europe  among  merchants  to  teep 
the  name  of  a  firm  long  after  aU  the  ortgiiial  copartners 
are  ilead.  Sup|kMe  a  fetter  of  credit  addressed  to  the 
old  firm  be  delivered  to  persons  not  named  in  the  letter, 
and  they  furnish  the  goods — shall  they  not  be  entitled 
to  recover  upon  this  letter  of  credit  i 

In  the  present  case,  suppose  there  is  no  such  person 
as  Joseph,, then  his  namc^  is  a  surplusage,  and  it  is  a  let- 
ter to' j6bn«-^And  then  what  is  the  objection  to  a  suit  in 
the  name  of  John  and  Jeremiah  i 

1  may  state  the  contract  according  to  its  legal  import* 
If  a  bond  be  made  m  the  name  of  John,  and  James  de- 
liver it,  it  is  die  bond  of  James.  .  So  may  a  letter  ad- 
dressed to  John  and  Joseph,  delivered  to  John  and  Jere- 
miah, constitute  a  contract  with  John  and  Jeremiah.  It 
was  competent  to  prove  that  Alexander  Grant  delivered 
the  letter  to  John  and  Jeremiah,  and  that  there  was  no 
other  fifin  in  Wakefield  of  the  name  of  Nayhr.  It  was 
not  necessary  to  state  in  the  declaration  that  the  contract 
was  in  writtng,  nor  that  John  and  Joseph  meant  John 
and  Jeremiah.  If  John  and  Jeremiah  had  drawn  a  bill 
ofezchangein  thenameof  John  and  Joseph,  John  and 
Jeremiah  would  have  been  liable.  So  on  a  policy  Y>f  in- 
surance in  the  name  of  A.  but  for  the  use  of  B*  it  is  not 
necessary  to  aver  it  to  be  so,  but  an  action  may  be  brought 
direcdy  in  the  name  of  B. 

So  if  I  AVrtct  my  correspondent,  having  funds  in  hi^ 
hatid,  to  make  insurance,  and  he  fails  to  do  so,'  I  may 
charge  him  as  insurer,  without  stating  specially  the  cir- 
cumstances which  render  him  liable.  So  in  case  of  ex-^ 
ecutor  de  son  tort^  I  charge  him  as  executor  generally, 
without  stating  the  facts  c^  intermeddling  with  the 
goods,  Sec  whereby  he  is  liable  to  be  sued  as  executor. 

Ihgertoll  inquired  of  the  court  whether  it  was  required 
that  he  should  say  any  thing  upon  the  execution  of  the 
commission  and  the  depositions. 

Marshall,  Ch.  J*    The  only  doubt  entertamed  by 
the  coiut  upon  that  point  is  as  to  the  change  of  the  issue. 
VM.  IV.  G  ^ 
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Grant  Ihgtnott.    The  case  cited  from  £f  •  Ca*  Ah.  furnishes 

_^^j  the  answer.    In  that  case,  there  was  no  issue  when  the 

depositions  were  taken,  but  here  was  an  issue  the  same  in 
substance  as  that  upon  which  the  cause  was  tried* 

'On  the  next  day,  Harper ^  on  the  same  sidCj  was  stop- 
ped by 

The  Court,  as  to  the  point  of  the  change  of  the  issue, 
saying  that  the  issue  was  in.substan^  thesame^and  that 
the  court  was  satisfied  that  the  judgment  was  not  erro- 
neous on  that  account.  < . 

Harper.  The  cases  in  which  parol  evidence  is  ad- 
mitted to  explain  a  written  agreement,  are, 

1st.  Of  ambiguity,  and, 

Sd.  Of  mistake. 

1.  OlamVig\nty^y9\i^rt\\,\%patenty  it  Is  the  province 
of  the  court  to  explain  it  from  the  instrument  itself,  <  and 
tlie  judges  cannot  resort,  to  evidence  dehor%. 

When  there  is  no  ambiguity  upon  the  face  of  the  in- 
strument,, but  an  uncertainty  arises  from  facts  out  of 
the  instrument,  (as  where  there  are  two  persons  of  the 
same  name  and  description,)  there  the  ambiguity  may  be 
explained  by  parol  testimony. 

You  may  not  by  parol  evidence  vary,  extend  or  curtail 
a  written  instrument,  but  you  may  ex|4ain  it.  2  Vex*  216. 
Hampshire  v.  Pierce*    Powell  on  ContracUj  431. 

The  case  of  Clerk  andRwel  was  a  pase  oi  patent  am- 
biguity. 

2.  But  we  say  this  is.  not  a  case  of  latent  or  patent 
ambiguity,  but  of  mistakey  and  there  are  many  instances 
where  a  mistake  may  be  corrected  by  parol.  3  T.  i?. 
The  King  v.  The  Inhabitants  of  Scammomien^  6  T,  R. 
67 J.  Thomas  v.  Thomas.  Patvell  oi^  Coniract$^  432.. 
Cro^  Car.  501,  Xevison  v,  Whitney.     2' P.  Wms.  141. 
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Chase,  J*  There  was  9  case,  of  Lord  Baltimore's 
devise  to  his  son  Benjamin^  when  his  name  was  i6^m'</tcf. 
Benedict  recovered  in  an  ejectment,  having  proved  him-* 
self  to  be  the  person  meant. 

Harper.  The  case  from  10  Co.  124.  is  no  authority* 
It  is  the  opinion  of  one  judge  only,  and  the  other  ap- 
pears to  have  been  the  better  lawyer.  And  even  in  that 
case  parol  evidence  must  have  been  admitted  to  show 
that  there  was  notanother  corporation  of  that  name. 

There  is  a  difference  between  proving  that  something 
was  carted  which  does  not  appear  in  the  writing,  and 
proving  that  it  was  agreed  that  something  should  be  in- 
serted in  the  written  agreement  which  wab  omitted  by 
mistake.  3  WiUon^  275.  Mere^  v.  AnseU  This  was  a 
mistake  of  Travis,  the  agent.  It  was  agreed  that  the 
guarantee  should  be  by  Grant  to  John  and  Jeremiah^hMX, 
i^y  mistake  it  was  directed  John  and  Joseph. 

3.  No  averment  was  necessary  in  th^  declaration  that 
John  and  Jeremiah  were  the  persons  meant,  because  ft 
was  not  necessary  to  set  forth  the  written  agreement  in 
the  declaration. 

4.  There  can  be  no  doubt  that  the  guarantee  was  ge- 
neral. By  the  very  terms  of  the  letter  the  defendant  un- 
dertook to  guaranty  any  engagements  which  Hackett 
and  Grant  should  enter  into  for  any  transaction  they 
might  have  with  the  plaintiffs. 

5.  No  notice  was  necessary  to  inform  the  defendant 
that  a  guarantee  was  necessary.  The  contract  did  not 
require  notice. 

Martin^  in  reply. 

Although  the  name  of  a  firm  sometimes  continues  af- 
ter some  .of  the  original  partners  are  dead,  yet  when  they 
sue  they  must  declare  that  A.  B.  and  C.  trading  under 
the  iSame  and  firm  of  D.  £.  and  F.  &c« 

So  in  this  case,  if  the  fact  would  justify  them,  the 
plaintiflfs  might  have  declared  that  the  defendant  promised 
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Cfavt      the  pliiQuffSftriding  under  the  naiiie  and  firm  of  J^hn 
Yi^\       ^^  Joseph  Naylor  and  Company* 

The  plaintiffii  are  bound  to  name  all  the  persons  enti^ 
tied  to  be  joined  as  plaintiffs,  at  th-^ir  peril. 

The  action  cannot  be  supported  by  any  acts  done  by 
the  plaintiffs.  There  cun  be  no  assumpsit  in  law«  The 
whole  contract  arises  from  the  letter*  Its  legal  knport 
must  appear  upon  Uve  face  of  it. 

We  offer  Ao  parol  evidence  to  create^^m  ambiguity, 
and  there  i^  none  on  the  face  of  the  instrument.  The 
variance  is  apparent  upon  comparing  the  evidence  with 
the  declaration. 

It  is  true  that  equity  will  interpose  in  some  cases  of 
mistake,,  where  it  was  agreed  that  something  shoukl  be 
inserted  in  the  writing,  which  was  not  done,  and  the  wri- 
ting was  drawn  by  the  other  party ;  or  whdre  there  is  any 
thing  omitted  through,  fraud,  one  party  being  illiterate, 
&c.  But  here  the  plaintiffs  were  not  bound  to  part  with 
their  goods  upon  such  a  letter ;  it  Was  their  own  follv  to 
do  it.   .  They  made  no  mistake. 

March  29. 

Marshall,  Ch.  J.  delivered  Hat  opinion  of  the 
cuurt,  as  follows : 

In  this  case  three  points  are  made  by  the  plaintiff  in 
error  on  the  letter  which  constitutes  the  basis  of  this  ac- 
tion.    He  contends, 

1st.  Thtit  this  letter  being  a  collateral  undertaking, 
iind  being  addressed  to  John  and  Joseph  Naylor  and  Co. 
the  plaintiffs  below  cannot  be  admitted  to  prove  by  pa- 
rol testimony  that  it  was  intended  for  and  is  an  assump- 
sit to  John  and  Jeremiah  Naylor 

2d.  That  the  undertaking  was  conditional,  and  requi* 
red  notice  to  be  given  to  the  writer  cf  the  intent  and  na- 
ture of  his  liability. 
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Sd«  That  it  it  confined  to  the  shipments  made  diiriog 
the  jrear  in  which  it  was  written* 

On  the  firat  objection  the  court  has  felt  considerable 
difficultf.  That  the  letter  was  really  designed  for  John 
and  Jeremiah  Naylor  cannot  be  doubted,  but  the  princi- 
ples which  require  that  a  promise  to  pay  the  debt  of  ano* 
ther  shall  be  in  writing,  *  and  which  will  not  permit  a 
written  contract  to  be  explained  by  parol  testimony,  ori- 
ginate in  a  general  and  a  wise  policyi  which  this  court 
canndt  relax  so  far  as  to  except  from  its  Operation  cases 
within  the  principles. 

Already  have  so  maiiy  cases  been  taken  out  of  the 
statute  of  frauds,  which  seem  to  be  within  its  letter,  that 
it  may  well  be  doubted  whether  the  exceptions  do  not 
lei  in  many  of  the  mischiefs  against  which  the  rule  was 
intended  to  guard.  The  best  judges  in  England  have 
been  of  opinion  that  this  relaxing  construction  of  the  sta- 
tute ought  not  to  be  extended  further  than  it  has  already 
been  carried,  ,and  this  court  entirely  concurs  in  that 
opinion* 

On  examining  the  cases  which  have  been  cited  at  the 
bar,  it  does  not  appear  to  the  court  that  they  authorise 
the  explanation  of  the  contract  which  is  attempted  in 
this  case. 

This  is  not  a  case  of  ambiguity. 

It  is  not  an  ambiguity  patent,  for  the  face  of  the  letter 
can  excite  no  doubt* 

It  is  not  a  latent  ambiguity,  for  there  are  not  two  hi  ms 
of  the  name  of  John  and  Joseph  Naylor  and  Co.  to  either 
of  which  this  letter  might  have  been  delivered. 

It  is  not  a  case  of  fraud.  And  if  it  was,  a  court  of 
chancery  would  probably  be  the  tribunal  which  would, 
if  any  could,  afford  redress. 

If  it  be  a  case  of  mistake,  it  is  a  mistake  of  the  writer 
only,  not  of  him  by  whom  the  goods  were  advanced,  and 
who  claims  the  benefit  of  the  promist. 
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Gb Awir         Without  reviewing  all  the  catetf  which  have  been  urged 

Na  YLO&.     ^^"^  ^^^  ^^'  ^^  ^^y  ^  ^^'^  ^^''^  confidence  that  no  one 
of  them  is  a  precedent  for  this. 

A  letter  addressed,  by  mistake  it  is  admitted^  to  one 
house,  is  delivered  to  another.  It  contains  no  applica- 
tion or  promise  to  the  company  to  which  it  is  delivered, 
but  contains  an  application  and  a  promise  to  a  different 
company  not  existing  at  that  place.  •  The  company  to 
which  it  is  delivered  are  not  imposed  upon  with  respect 
to  the  address,  but  knowing  that  the  letter  was  not  di- 
rected to  them,  they  trust  the  bearer,  who  came  to  make 
contracts  on  his  own  account.  In  such  a  case  the  letter 
itself  is  not  a  written  contract  between  Daniel  Grant,  the 
writer,  and  John  and  Jeremiah  Nay  lor,  the  persons  to 
whom  it  was  delivered.  To  admit  parol  proof  to  make 
it  such  a  contract,  is  goine  further  than  courts  have  ever 
gone,  where  the  writing  is  itself  the  contract,'  not  evi- 
dence of  a  contract!  and  where  no  pr^-existing  oUigatton 
bound  the  party  to  enter  into  it. 

It  being  the  opinion  of  a  majority  of  the  court  that 
John  and  Jeremiah  Naylor  could  not  maintain  their  ac- 
tion on  this  letter,  it  becomes  unnecessary  to.  consider 
the  other  points  which  were  made  at  the  bar.  It  is  the 
opinion  of  this  court  that  the  circuit  court  erred  in  di- 
recting the  jury  that  the  evidence  ^ven  by  the  plaintiffs 
in  that  court'  was'proper  and  sufficient  to  support  the  is- 
sue on  their  part.  The  judgment  of  the  circuit  court  is, 
therefore,  to  be  reversed,  and  the  cause  sent  back  for 
further  trial. 

Judgment  reversed. 
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WOODS  &  BEMIS  V.  YOUNG. 


ERROR  to  the  circuit  court  of  the  district  of  Co-  The  refustl 


lumbia  sitting  at  AUxandria.  ■  ^f  the  court 

below  to  con- 

The  plaintiffs  below,  Woods  and  Bemis,  took  a  bill  J^^  H^g^t 
of  exceptions  to  the  refusal  of  the  court  to  continue  the  issue,  caniiot 
cause  till  the  next  term,  upon  their  motion  grounded  ^«  awigned 
on  an  affidavit  stating  the  absence  of  a  vritness^  the  facts  ^^^  ^"^^^' 
which  they  expected  to  prove  by  him,  oo  a  belief  that 
he  would  prove  those  facts,  (which  appeared  to  be  mu- 
terialto  the  issue,)  that  be  Resided  iii  the  state  of  Mary" 
bifida  about  35  mUes  from  the  place  of  trials  had  been 
summoned,  and  promised  to  attend ;  that  the  cause  had 
been  called  at  a  former  day  for  trial  in  the  regular  course 
of  the  docket,  and  was  then  postponed  at  the  request 
of  the  plaintiflh,  on  account  ot  the  absence  of  that  wit- 
ness ;  that  the  cause  being  now  again  called  for  trial, 
the  witness  was  still  absent,  but  it  was  expected  that  his 
attendance  might  be  had  at  the  next  term. 

The  bill  of  exceptions  stated  a  general  rule  of  prac- 
tice which  had  been  made  at  a  former  term,  and  entered 
on  the  minutes  of  the  court,  and  which  was  still  in 
force,  **  that  when  a  motion  shall  be  made  for  the  con- 
tinuance of  a  cause  for  want  of  a  witness,  iibe  affidavit 
must  state  the  fact  or  facts  which  the  party  making  the 
affidavit  Expects  to  prove  by  such  witness,  and  that  the 
said  party  verily  believes  that  the  said  witness  will 
prove  such  fact  or  facts,  and  that  he  the  deponent  has 
Msedall  proper  means  to  obtain  the  attendance  of  such 
witness^  and  that  he  believes  he  shall  be  able  to  procure 
the  testimony  of  such  witness  at  the  next  term,  or  in  a 
reasonable  time  to  be  therein  stated." 

No  motion  had  been  made  for  an  attachment  against 
the  witness,  or  any  other  process  to  compel  hi^  attend- 
ance. 
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WooM  AVB  The  case  was  submitted  to  the  court  widnrnt  argn- 
Bkmis  ment,  by  Swann^  fortheplaiotifisy  and  Tbui^i,  for  the 
Towwa      defendant* 

Btf  the  Court. 

The  question  is^  whether  a  refusal  to  contiiiue  a  eaUse 
can  beassigned  for  error. 

The  impression  of  the  court  is,  that  it  cannot.  Has 
the  party,  ^  law^  a  right  to  a  continuance  in  any  case  I 
If  he.has«  it  will  have  weight.  Is  it  not  merefy  a  m^fi* 
ter  of  favour  and  discretion  I 

This  is  a  case  in  which  this  court  cannot  look  inta  the 
menu  o^  the  question,  whether  the  court  bdow  ought 
to  have  granted  a  continuanqe  of  the  cause. 


Judgment  affirmed,  with  cosls»* 


This  case  wiit  brougbi  up  in  expecuuoil  that  this  rcoit  would 

ihe  question  whether  an  attachincBt  cai 


ha^'e  decided  the  question  whether  an  attachmcBt  can  be 
upon  a  person  who  resides  out  of  the  district,  bat  withi|i  100  miles 
or  the  place  of  trial,  and  who  has  boen  samaioneil  and  fidls  to  at* 
tend  as  a  witness  in  a  civil  cause. 

Bot  the  court,  hsTinr  intimated  an  opiaion  titat  the  relbsal  to 
continue  the  cause  could  not  be  assigned  for  eitor,  the  counsel 
did  not  argue  the  <tther  point. 
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YOUNG  V.  PRESTON. 


ERROR  10  the  circuit  court  for  the  district  of  Co*  If  a.  agree,. 
Itimbia.  in  an  action  of  aasumpsit^  brought  by  Preston  jj  ^crtlii*^ 
against  Itfti/ij*,  upon  a  quantum  meruit  {ot  work  and  ^^ork  for  B.. 
labour*  and  does  part, 

but   18  pre- 

At  the  trial  below,  the  defendant,  Young,  offered  in  fro'J^nllilhiJ 
evidence  a  seakd  agrisement  between  the  parties,  and  it    according 
offered  further  evidence  that  the  work  and  labour,  for  to  contract « 
which  this  action  was  brought,  were  done  in  conse-  ^^i^^^^^J^^ 
qnen'oe  of  that  agreement ;  and  pra;^ed  the  court  to  in-  quantum  nu' 
struct  the  jury  that  if,  from  the  evidence,  they  should  riM^anlnatB. 
be  of  opinion  that  the  said  work  and  labour  was  done  in  ^  ^K®  ^^'k 
consequence  of  the  sealed  agreement,  the  action  of  ^^^  ^^^1^ 
aesumpsk  would  not  lie;  which  instruction  the  court  moataiieiuioii 
refused  to  give,  evidence  having  been  offered  to  the  theaealedia* 
jury  that  the  plaintiff  was  prevented  from  completing  •trament. 
the  work  mentioned  in  the  agreement,  by  the  defendant, 
who  employed  another  person  to.  finish  it* 

But  the  court  instructed  the  jury  that  if»  from  the 
evidence,  they  should  be  of  opinion  thM  the  plaintiff 
was  prevented  by  the  dufendmt  from  proceeding  to 
complete  the  said  work,  according  to'  the  said  agree* 
mentk  in  m  reasonable  time,  thai  the  plamtiff  had  a  right 
to  recover^  in  this  form  of  action,  from  the  defendant, 
as  much  money  as  the  plaintiff  Reserved  to  have  for  the 
work  done  by  him  for  the  defendant,  although  the  same 
was  tdone  in  consequence  of  the  said  agreement,  and 
although  the  whole  work  mentioned  in  the  said  agt«e* 
mentwas  not  completed*  Ta  Which  refusal  and  instruc- 
tion the  defendant  excepted ;  and  the  judgment  below 
being  against  him,  he  brought  his  writ  of  error.. 

Upon  the  opening  of  the  case,  This  Courts  withou$ 
mrjfument,  rtverseJ  the  judgment* 

Vol  IV.  H  h 
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On  a  subsequent  day,  C*.  Simms^  one  of  the  counsel 
for  the  defendant  in  error,  not  having  been  present  at. 
the  opening  of  the  case,  was  permitted  by  the  court  to 
cite  authorities  in  support  of  the  opinion  of  the  court 
below,  and  cited  the  following  :  Towers  v.  Barretty  1 
7*.  i?.  133.  where  it  was  decided  that  assumpsit  for 
money  had  and  received  will  lie  to  recover  money  paid 
on  a  contract  which  is  put  an  end  to,  as  where,  either 
by  the  tekms  of  the  contract  it  is  left  in  the  plaintiff's 
power  to  rescind  it  by  any  act,  and  he  does  it;  or 
where  the  defendant  assents  to  its  being  rescinded*  In 
that  case^  the  counsel  for  the  defendant  admitted,  that 
when  the  party  has  done  any  thing  to  preclude' fimself 
from  going  into  the  contract,  then  money  had  and  re- 
ceived will  lie.  Bulier,  J.  said  ^*  the  defendant  left  it 
in  the.  power  of  the  plaintiff  to  put  an  end  to  the  contract. 
If  the  contract  be  open^  the  plaintiff's  demand  is  not 
for  the  whole  sum,  but  for  damages  arising  out  of  that 
contract." 

.  So  in  Giles  v.  Edwards^  T  T.R^l^l.  there  was  a  spe* 
cial  contract  between  the  plaintiff  and  the  defendant, 
which  the  defendant  had  prevented  the  plaintiff  from 
completing.  The  court  was  clearly  of  opinion,  that 
**  as  by  the  defendant's  default  >.  the  plaintiffs  could  not 
perform'  what  they  had  undettaken  to  do,  they  had  a 
right  to  put  an  end  to  the  whole  contract,  and  recover 
back  the  money  they  had  paid  under  it."  So  here, 
Simms  contended, -that  as  the  defendant  had  prevented 
the  plaintiff  from  completing  the  contract,  the  plaintiff 
had  a  right  to  put  an  end  to 'it.  If  he  had  paid  money 
ttnder  the  contract,  he  would  have  had  a  right  to  reco9» 
ver  it  back  ;  but  as  instead  of  advancing  money,  he  had 
done  work  and  labour,  which  could  not  be  recovered 
back  in  specie^  he  had  a  right  to  repover  its  value. 

Soil)!  PoivettonCafitracts,  417.  *^  If  he^  who  is  be- 
nefited by  another's  fulfilling  his  contractpr  agreement, 
is  the  occasion  why  it  is  not  carried  into  execution  ;  the 
coiitract  or  agreement  is  thereby  entirely  dissolved^  and 
the  party  bound  discharged  from  his  obligation." 

But  notwithstanding  these  authorities.  The  Court  ad- 
hered to  their  first  impression,  some  of  the  judges  say- 
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ing, 'that  the  plaintiff  had  a  dear  right  of  action  upon 
the  sealed  instrument;  he  mi^htaverin  his  declaration 
that  he  had,  in  part,  performed  the  work,  and  was 
ready  to  do  the  rest,  but  was  prevented  by  the  de- 
fendants And  Whenever  a  man  mat^  hav.  an  action  on 
a  sealed  instrument,  he  is  bound  to  resort  to  it. 

Judgment  reversed. 


ROSE  V.  bIMELY. 


THIS  was  an  appeal  from  the  sentence  of  the  circuii 
court  for  the  district  of  South  Carolina,  which  reversed 
that  of  the  district  judge^  whp  awarded  restitution,  to 
Rose  the  libellant,  of  ceruin  goods,  part  of  the  carp[o  of 
the  American  schooner  Sarah,  w 

This  vessel  a^er  trading  with  the  brigands,  or  rebels 
ufSt*  Domingo,  at  several  of  their  ports,  sailed  from 
thencie,  with  a  cargo  purchased  there,  for  the  United 
States ;  and  had  proceeded  more  than  ten  leagues  from  the 
coast  of  St.  Domingo,  when  she  was  arrested  by  a 
French  privateer,  on  the  23d  of  February,  1804,  car- 
ried into  the  Spanish  port  of  Barracoa^  in  Uie  island  of 
Cuba ;  and  there,  with  her  cargo  sold  by  the  captors, 
onthe  18th  of  March,  1804>,  before  condemnation,,  but 
under  authority,  as  it  %f  as  said,  of  a  person  who  st}'led 
himself  agent  of  the  government  of  St.  Domingo^  at  4$^. 
Jago  de  Cuba. '  The. greater  part  of  the  cargo  was  pur- 
chtted  hy  '  .  Colt,  the  master  of  an   Aoierican 

vessel  cflJled  the  Example^  into  which  vessel  the  goods 
were  clandestinely  transferred  from  the  Sarahj  in  the 
night  time,  and  brought  into  the  port  of  Charleston,  in 
Sfouth  Carolina,  where'  they  were  followed  by  Rose,  the 
supercarTC  of  the  Sarah,  who  filed  a  libel  against  them, 
in  behalf  of  the  former '  owners,  complaining  of  the 
unlawful  seizure  on  the  high  seas,  and  playing  ior  resto- 
ration of  the  goods :  whereupon  process  was  issued,  and 
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the  goods  were  arrested  by  the  marshal,  oti  the  4th  of 
May^  1804.  No  steps  appear  to  have  been  taken  by  the 
_  Frenth  captors,  towards  obtaining  a  condemiiationof  the 
having^  juris,  vessel,  until  time  enough  had  elapsed  for  them  to  re- 
diction    over  ccive  inforn:ution  of  the  proceedings  against  the  goods 

iJj*;,  '"*^J?^*  in  this  country.  The  forms  of  adjudication  were  beeun 
matter  ut  iti   .      ,         .,         %      e    %      r        •  •*  *>     .•    r^      • 

judgment,   is  1^  the  tribunal  of  the  nrst  mstance,  fX  Santo  Damtngo^ 

conclusive  m  in  July,  1804,  and  the  condemnation  was  had  before 

to  the  title  to  the  middle  of  that  month. 

the    thing 

claimed  '  ua« 

der  it.  1^18  condemnation  putrports  to  be  made  conformably 

The  prohi*  to  the  first  article  of  the  arrete  of  the  captain  general 
Frwe.  o?tU  {F^rrdnd)  of  x\Mi  Ut  of  Marth^  1804,  which  was  issued 
trade  with      si^  chiys  subsequent  to  the  seizure  of  the  vesseL 
the     revolted 

to**^D  min*""  ^'*  ^r<\t\t  waa  as  follows  ;  "  The  port  of  Santo  Do- 
watf  a^rexer-  "  "^in^o  is  the  only  one  of  the  colony  of  Santo  Domingo, 
cite  of  a  mvt-  ^^  Open  to  French  and  foreign  commerce  \  consequently 
mdpalt  »o^  of  **  every  vessel  anchored  in  the  bays,  coves  and  landing 
riirht'-'^and'  **  P^^ces  of  the  coast  occuoied  by  the  revoltcrs,  those 
teizurea  un-  ^^  destined  for  the  ports  in  tneir  possession,  and  coming 
der  that  "out  v  ith  or  without  .cargoes;  and  generally  every 
prohibition  ♦♦  yegj^i  sailing  within  the  territorial  ex^nt  of  the  ishmd, 
autbori^Jd^  "  (except  between  cape  Raphael,,  and  the  bay  pf  Ocoa,} 
within  two  "  fotind  at  a  less  distance  than  two  leagues  from  the 
Leag^ues  of  the  <<  coast,  shall  be  arrested  by  the  vessek  of  the  state. 
Sand  ^  ^'*  "  and  by  privateers  bearing  pur.  letters  ottnarfue^  who. 

A  aeixure  *^  ^^^'^  conduct  them,  as  much  as-possible,  into  the  port 
beyond  the  "  of  Santo  Domingo,  that  the  confiscadon  of  the  said 
limiu  ^  the  *<  vessels  and  cargoes  may  be  pronounced/' 

riidiction,  tor         _       .      ^  •      •^«  •  ' J  •  ^ 

breach  of  a        On  the  6th  of  September,  1806,  no  sentence  of  con* 

niunioipal  re-  demnation  having  been  produced  in  evi4«^nce,  the  judge 
wluTwted'b*  ofthe  district  court  decreed  restitution^  the  property  to 
UieTMr  of  nZ  ^^  Hbellant,  from  which  sentence  the  odler  party  appeal- 
tiona ;  and  ed  to  the  circuit  court,  and  there  produced  the  sentence 
•ueh  a  aei-  of  condemnation,  by  the  tribtmdl  of  the  first  instance^ 
SJT  jQriftd^  *^  ^^^^^  Domingo.  The  circuit  court  reverscfd  the  sen., 
tion  to  the*  tence  of  the  district  court,  and  diamissed  the  libtli* 
courts  of  tl|#  '  * 

offended 

^lT.\?l';*'»1!r      •  The  reaaons  of  the  circuit  court  arc  stated  by  Judge  Johnson, 

p^^rtyLii^^*  •«'^^'«*' ^^^ 
cd,  be   BCTer. 
carried  with- 
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From   this    soitence,    the   libelhint  appealed  to  this 
court.  • 

For  the  ItbeUant^  the  case  was  argued  by  C.  Lee^  Har-  in  its  ten-ito- 
petj  S.  Chane^jun.  Daltaa^  Rawk^  IngcraoU^  and  Dray-  Hal   jurisdic 

thcr  a  French 
.  For  the  respondent^  by  Duponceau^  E.  Tilghman^  and  court  can, 
Martin.*  coii»i3tcntlT 

with  the  law 
.  of   DMtions, 

For  the  libellanty  it  was  contended^  and  the  trea- 

ty,   condemn 

1.  That  this  was  not  a  seizure  an  prize  of  war  ^  bur  ^^^y^'^nc- 
ae  a  forfeiture  for  violation  of  the  municipal  law  of  ver  carried  ' 
Francef  and  into  the  do-. 

minions    of 

2.  That  whether  it  were  seized  jure  belli^  or  jztre  ^^a"e  Itw^lri 
rm/f,  it  was  not  competent  for  the  court,  sitting  at  «  port  of  the 

United  Stales. 

*  This  case  was  argued  in'  connexion  with  the  case  ^f  Mote  r. 
Groeninf,  which  was  a  libel  for.  another  part  of  the  car^  of  the 
Sivah  i  and  with  the  case  of  La  Font  v.  JBigelcfa,  .from  Maryland, 
which  was  an  action  rf  replevin  by  the  original  owner  of  goods  con- 
demned by  the  tribunal  at  Santo  Domingo,-  under  similar  circum- 
sunces ;  and  with  the  case  of  Sudam  and  Smith  v.  Guettier^  also 
from  Maryland,  which  was  trover  for  the  cargo  of  the  Sea  Flovftr^ 
condemned  upon  similar  grounds ;  and  with  the  cose  of  Palmer  and 
Kiggine  ▼.  Dutilgbt  from  Pennsylvania,  which  was  ref  levin  for  the 
cargo  of  the  brig  C&et,  condemned  under  similar  circumstances  ; 
anowith  the  case  of  Flupnent  v.  The  Brig  Ceres,  which  was  a  liAel 
.  in  the  district  court  of  the  United  States  a:  Philadelphia,  for  resto- 
ration of  the  vessel.  These  cases  were  all  supposed  to  depend  on 
the  same  questions,  and  by  consent  of  counsel,  with  leave  of  tlie 
court,  were  argued  as  one  cause.  This  accounts  for  the  great 
number  of  the  counsel  employed,  and  for  the  great  length  or  the 
argument^  which  consumed  nine  dajt. 

Upon  the  opening  of  these  cases,  stz  judges .  being  firesent,  it 
appeared  that  three  of  the  six  judges  had  given  opinions  in  the  cir- 
cuit court  upon  the  principal  points  which  were  about  to  be  argued, 
and  that  if  each  judge  who  had  given  an  opinion,  should  witiidraw 
from  the  bencli»  as  bad  been  customary  heretofore,  there  wrtuld  not 
remain  a  quorum  to  try  the  cause.  It  was  thereupon  agreed  by  all 
the  judges  that  they  would  sit.  Chate,  Johmon^  and  Ltvtngtton, 
^^Huticett  expressed  themslslves  strongly  against  the  practice  of  a 
judge's  leaving  the  bench  because  he  hacf  decided  the  case  in  the 
court  below.  fVashington,  yuttice,  said  he  should  not  insist  upon 
the  practice,  if  it  should  be  generally  abandoned  by  the  judges. 
The  whole  six  judges  (7b^  yuttice,  being  absent)  sat  in  the 
caase  ;  so  that  the  practice  of  retiring  seems  to  be  abandoned. 


Digitized  by 


Google 


244  SUPREME  COURT  U.  S. 

Ross        fante  Domingo^  to  condemn  the  prioperty,  while  it  wan 
U  «  '^  *  neutral  foreign  port. 

1st.  Point. 

This  is  not  a  case  of  prize  of  war,  hut  of  municipal 
forfeiture. 

The  tribunal  of  the  first  instance  was  a  municipal 
court ;  and  it  is  doubtful  whether  it  had  cognizance  of 
questions  6(  prize  of  war*  But  if  it  had  a  general  prize 
jurisdiction,  it  could  not,  consistendy  with  our  treaty 
with  France,  (^Laws  U.  S.  vol*  '6./.  34.  art,  22.)  con- 
demn a  prize  not  carried  into  a  French  port.  The  words 
of  the  article  an^,  ^*  it  is  further  agreed  that,  in  all  cases, 
^^  the  established  courts  for  prize  causes,  in  the  coun- 
*'  try  to  which  the  prizes  may  be  conducted^  shall  alone 
^^  take  cognizance  of  them."  Hence  it  is  to  be  inferred, 
that  as  they  could  not  consistently  with  the  treaty,  take 
cognizance  of  the  case  as  prize  of  war^  they  themselves 
must  have  considered  it  as  a  mere  seizure,  for  violation 
of  a  municipal.regulation.  It  is  characteristic  ot prize  of 
xvar^  that  it  is  done  with  a  view  to  annoy  an  enemy* 
Wlien  a  neutral  violates  his  neutrality,  he  becomes. 
quoad  hoc ^  an  ally  to  the  en^roy,  and  the  ground  of  con- 
demnation is  always  as  enemy  property.  But  here  was 
no  feature  of  public  war.  It  was  merely  an  insurrection. 
All  the  world  considered  the  blacks  of  St.  Domingo  as 
revolted  subjects.  Our  government  has  acknowledged 
the  right  of  France  to  legislate  over  those  colonies*  The 
French  arrete  is  not  a  measure  of  war ^  but. of  govern'- 
ment;  and  is  a  mere  municipal  regtilation  to  enforce 
obedience  to  her  laws,  and  for  .the  reduction  of  .the  in- 
surgents. The  law  of  France  rendered  the  trad^  illicit, 
but  a  seizure  for  illicit  trade,  is  not  the  exercise  of  a 
right  of  war.  It  had  no  relation  to  a  state  of  war ;  and 
liiight  have  been  passed,  if  the  most  profound  peace  had 
existed  throughout  the  world. 

In  the^  year  1802,  France,  Spain,  and  England  were 
at  peace  with  each  other,  and  with  all  the  world.  The 
proceedings  of  France  against  her  revolted  colonies, 
were  of  acfvt/ nature ;  at  least  they  were  so  considered 
by  her.     {See  Bonaparte^a  letter  to  Towfsaint^  and  Le 
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Clerk^a  letter  of  November ^  1802,  and  his  address  to  the 
pevpk  of  St*  Domingo.)  Toussaint  also  considered  him- 
self as  holding  under  the  government  of  France,  and  to 
show  his  confide;ice,  left  his  children  in  France  as  hos- 
tages. 

'  The  tnbuTizUhi  Santo  DomingVy  were  the  ordinary 
tribunals  ofmunicipal  jurisdiction,  and  not  exclusively 
courts  of  prize.  Their  jurisdiction  depended  upon  the 
hrretes  of  the  consuls  of  France,  of  the  18M  oj  June^ 
and  2d  of  October  J  1802,*  (ji  time  pf  profound  peace,) 

*  Tlie  fbUoWing  is  the  anete  of  18th  of  June,  1003. 

*'  Arrets  of  the  consuls  cenceming  the  inod«  of  sdminbtratlon 
of  civil  and  criminal  justice  in  the  colomes  restored  to  France  by  the 
treaty  of  Amiens. 

"  The  consuls,  &c  on  the  report,  kc,  deciree  : 

**  1.  la  the  colonies  restored  to  France  by  the  treaty  of  Amiens  of 
Qth  Germinal  last,  (27th  March,  18020.  tbe  tribunals  which  existed 
inl789»  sha)l  continue  to  administer  justice  in  civil  as  well  as  crimi- 
nal matters,  accordin|^  to  the  forms  of  proc^dingSn  laws,  regula- 
tions, and  tables  of  fees  then  observed,  and  so  thkt  nothing  be  mno- 
▼atod  as  to  the  organization,  jurisdiction  and  conipete|ice  of  the  said 
tribunals. 

"  3.  The  denominations  of  teneschalsea,  admiralty  and  royal  ju- 
risdiction courts,  shall  be  supplied  by  that  of  tribunal  of  tbejirMt  in- 
ttwtee  :  but  from  this  change  of  denomination  no  change  is  to  be 
inferred  as  to  the  jurisdiction  of  the  ancient  tribunals,  i^  pariica- 
larly  of  the  courts  of  admiralty. 

■  ".3k  The  public  ministry  shall  be  exercised  by  commissaries  of 
the  government  and  tlieir  substitutes. 

.  '*  4.  There  shall  be  provided  a  special  regulation  for  the  changes 
to  be  made  in  Uie  present  tribunals  at  Tobago. 

**  5.  Judgmenu  shall  run  in  the  naine  of  the  French  Hepublic. 

**  6.  The  members  of  uie  tribunals  sfiall  .be  provisionally  nomi- 
nated according  to  the  requisite  forms,  by  the  captain  geiienil.  He 
shall  receive  fktoi  each  of  them  a  promise  of  fidclitv  to  tbe  French 
rcpubtic."    * 
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and  which  refer  to  tue  year  1789,  a  time  when  France 
was  also  at  peace  with  all  the  world*  There  was  then 
uo  niecessity  of  a  prize  court;    and  neither  of  *  thoae 


The  following  is  the  «rrete  of  ad  October^  18to. 

•'  Arrete  for  regulating  the  fonns  to  be  obterved  for  the  proceed- 
ings snd  iudgment  of  eontnnentioM  to  the  laws  concerning  foreign 
oonunerce  in  the  colonies. 

'<The  consuls,  &c.  on  the  report,  &c.  decreet 

*'  %.  The  contraventions  to  the  dislmsitions  of  the  laws  and  regu* 
lations  concerning  fbreij^  commerce  in  the  colonies %hall  be  proc€«d- 
ed  on  and  adjudicated  m  the  forkn  herein  aAer mentioned. 

«*  2.  The  itutntdtioK?^  (  ftr^ceedirgi  in  preparatcrio)  **  wAfrHjudg- 
nunt  shall  belong  to  the  ordinary  tribunal  qf  the  place  nhere  the  prize 
*hall  bane  been  conducted,  subject  to  an  appeal  in  ail  cases  to  special 
commissioners,  who  shiJl  pronounce  in  tlie  last.resort. 

**  The  said  inetruetian  shall  be  made  summarily  and  on  simple 
memoirs. 

<'  3.  Within  the  extent  of  each  captain-generalship,  the  commis- 
sion shall  be  composed  of  the  captain-geir.eral,  the  colonial  prefect, 
tlie  commissanr  of  justice, 'or  the  g^and  judge ;  and  in  case  of  im- 
pediment of  any  or  Uiem,  then  of  a  substitute  {eelui  qui  le  rempUce) 
and  be.^ides,  of  three  members  of  the  court  <Kf  appeal,  chosen  for 
each  cause  by  the  captain-general. 

[Here  follows  a  particular  regulatioo  aa  to  Tobago.^ 

"  4.  In  case  of  a  division  of  opinions,  that  of  the  president  shall 
preponderate. 

<'  5.  The  inspector  of  the  marine,  or  the  officer  of  administration 
doing  the  duty  of  inspector,  shall,  of  right,  exercise  the  functions  of 
the  public  ministry  In  the  said  commission  of  appeal. 

"  The  functions  qf  clerk  shall  be  exercised  by  a  secretary  appoint 
ed  for  thitt  purpose  by  the  captain-general. 

**  6,  As  to  the  residue,  the  ancient  laws  shall  be  executed,  so  fai* 
as  they  are  not  altered  by  the  present  Regulation. 

<'  7.  The  minister  of  the  marine  and  the  colonies  is  charged  with 
the  execution  of  the  present  arrete,  which  shall  be  inserted  in  the 
bulletin  of  the  laws. 

(Signed)  •'  BONAPARTE/' 
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arretes  aUude  particukriy  to  the  insurrection  of  the  blacks. 
That  of  2d  October,  1802,  relates  generally  to  the 
smuggling  trade  of  the  colonies ;  and  refers  to  the  an- 
ctent  UnvSf  not  to  the  laws  of  war ;  but  the  munidfiai  laws. 
From  the  jurisdiction  of  the  court,  then,  it  cannot  be 
inferred  that  this  was  a  case  of  prize  of  war ;  nor  will 
such  an  inference  be  drawn  from  the  colonial  regulations 
respecting  the  trade. 

The  first  of  these  is  the  arrete  of  the  captain-general, 
dated  the  22d  of  June,  1802,^  which  is  entirely  muni- 
cipal, aifd  applies  as  well  to  French  as  to  foreign  vessels, 
and  is  limited  in  its  operation,  to  within  two  leagues  of 
the  coast. 

The  next  is  that  of  the  9th  of  October,  1802,  which 
is  to  the  same  effect. 

The  last  is  that  of  1st  March,  1804,  which  as  to  these 
cases  was  clearly  ex  post  facio^  but  if  applicable  at  all, 
shows  itself  to  be  mere^  an  exercise  of  a  municipal 
right.  The  sentence  of  condemnation  itself,  does  not 
pretend  to  consider  the  vessel  as  prize  of  war,  but  as 
a  seizure  made  for  the  violation  of  those  municipal  re- 
gulations of  trade,  which  it  recites.  The  order  that  the 
proceeds  should  be  distributed  according  to  the  laws  re- 
specting prizes,  would  have  been  unnecessary,  if  it  had 
bieen  a  case  of  prize,  to  which  those  laws  would  have  ap- 
plied independent  of  the  order. 

There  would  have  been  a  gross  inconsistency  in  France 
treatingtherevoltersasrebcls,  and  yet  claiming  that  othei* 
nations  should  consider  them  as  acknowledged  enemiei. 
Yet  before  France  can  claim  the  rights  of  war  from  neu- 
trals, in  regard  to  the  insurgentsof  St.  Domingo,  she  must 


*  The  13th  article  of  tlint  arrttt,  which  is  the  only  utide  referred 
to  IB  the  sentence  of  condemnatioti>  U  as  follows  -. 

«  Evei  V  vessel,  French  or  foreign,  which  shall  be  found  by  the 
Teasels  or  the  republic  anchored  in  an^  of  the  ports  of  the  island  not 
designated  by  these  presents,  or  within  the  bays,  cpves.  or  landings 
of  the  coast,  or  under  sail  at  a  distance  less  than  two  leagues  from 
the  shore,  and  communicating  with  the  land,  shall  be  arrested  and 
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admit  them  to  be  enemies^  and  not  rehU.  If  they  are 
independent)  and  France  is  at  xvar  with  them,  France 
can  claim  from  us  only  the  rights  which  war  gives.  We 
shall  have  a  clear  right  to  trade  with  them,  ucdess  in  con- 
traband of  war,  or  to  blockaded  ports* 

It  either  is,  or  is  not,  prize  of  war.  There  are  only  two 
sides  to  the  question.     Prize  is  a  seizure  jure  bellu 
There  must  be  a  war  to  raise  a  question  of  prize.     No 
open  war  then  existed  with  any  nation.     It  is  stud  that 
by  aiding  rebels  we  make  a  commoi^  cause  with  them  ; 
but  the  assistance,  to  justify  such  an  inference,  must  be 
the  act  of  the  nation,  not  the  unauthorised  act  of  indi- 
viduals.    Until  the  year  1806,  the  United  States  had 
never  declared  the  trade  to  be  unlawful ;  nor  did  France 
require  our  government  to  take  notice  of  the  trade,  until 
the  fall  of  1805.     The  law  of  nations  does  not  authorise 
the  seizure  and  confiscation  of  the  property  of  foreign- 
er^ trading  with  rebels.     No  authority  to  that  effect  has 
been  cited  from  any  writer  upon  that  law.     A  state  has, 
by  the  law  of  nations,  alight  to  regulate  its  own  trade. 
A  parent  state  may  chuse  to  exercise  a  greater  or  less 
degree  of  severity,  with  regard  to  the  trade  of  its  colo- 
nies.    England  did  not,  -  until  1776,  wholly  prohibit 
trade  with  her  North  American  colonies,    llie  statute 
of  16  Geo*  111.  c.  5.  prohibiting  such  trade,  would  have 
been  altogether  useless,  if  such  trade  had  been  unlawful 
in  consequence  of  the  rebellion.     It  declares  ^*  that  all 
manner  of  trade^ and  commerce  is  and  shall.be  prohibit- 
ed with  the  colonies  of  New-Hampshire,"  Sec.  (naming 
the  colonies,)  ^^  and  that  all  ships  and  vessels  of  or  belong- 
ing to  the  thhaUtanU  of  the  said  colonies,  together  with 
their  eargoes,"  &c.    *^  and  all  other  ships  and  vessels 
whatsoever^  with  their  cargoes,"  &c.    "  which  shall  be 
found  trading  in  any  port  or  place*  of  the  said  colo- 
nies, or  going  to  trade^   or  coming  from  tradings    in 
any  such  port  or  place,   shall  become  forfeited  to  his 
majesty,  aa  if  the  same  were  the  ships  and  effects  of 
open  enerhiea^   and  shull  be  so  adjudged,  deemed  and 
taken,  in  all  the  courts  of  admiralty,  and  in  all  other 
courts  whatsoever." 

The  French  arrctes  limit  the  rig'ht  of  seizure,  to  tlie 
extent  of  their  territorial  jurisdiction;  but  if  they  had. 
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daimed  a  right  under  the  law  of  nations,  they  would 
have  authorised  seizures  as  well  on  the  high' seas,  us 
within  two  leagues  of  the  coast. 

The  title  of  the  arrete  of  general  Ferrandy  of  the  10th 
Ventose^  year  IS,  (lat  March,  1804,)  which  is  referred  to 
in  .the  sentence  of  condemnation  is,  "  an  arrete  relative 
to  vessels  taken  in  contravention  to  the  iGsfhsitions  of 
the  laws  and  regulations  concerning  the  French  and  fo^ 
reign  commerce,'  with  -the  cobnieiy^  and,  the  reason 
of  passing  the  arrete,  is  suted  in  the  preamble  to  txr^ 
**  ttiat  some  of  the  French  agenu  in  the  allied  and  neigh* 
bouring  islands,  had  mistaken  the  application  of  the 
laws  and  regwiations  concerning  vessels  taken  in  con- 
traventiony  upon  the  coasts,  of  Santo  Demingo,  occu* 
pied  by  the-  rebels,  and  had  confounded  these  prizes 
with  those  made  upon  the  enemies  of  the  state;  wishing 
to  put  an  end  to  the  abuses  which  Qiay  result  there- 
from, and  which  are  as  derogatory  to  the  territorial 
sovereignty,  as  they  are  to  neutral  rights,'*  &c»  &c. 
thus  clearly  taking  a  distinction  in  terms,  between  these 
municipal  seizures,  and  prizes  of  war.  The  8th  article 
also  speaks  of  acquitting  the  accused  of  the  confraven- 
Hon,  and  the  sentence  of  the  appellate  court,  speaking 
of  its  jurisdiction,  describes  it  thus  ^^  for  pronouncing 
in  the  last  resort  upon  appeals,  from  juagments  ren-> 
dered  in  the  first  instance,  by  the  provisional  commis- 
sion of  justice,  sitting  in  the  town  of  Santo  Domingo, 
upon  prizes  made  by  the  vessels  of  the  stite,  and 
by  French  privateers  upon  neutrals,  taken  in  contrsi- 
vention  of  the  laws  and  regulations,  concerning  the 
^fMiggli^g  trade  of  the  colony,'^  (a  ^occasion  des  prises 
iaites  par  les  batiments  de  Tetat  et  par  les  corsaires 
Franfois,  sur  les  neutres  pris  en  contravention,  aux 
lois  et  reglemens  concemant  le  commerce  interofe  de  la 
colonic.) 

If  this  trade  was  illegal  by  the  law  of  nations,  there 
was  no  necessity  for  these  French  laws  upon  the  subject. 

2d.  Point. 

Whether  the  seizure  were  made  as  prize  of  war,  or 
for  violating  a  municipal  law  of  trade,  it  was  not  compe- 
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tent  for  the  court  sitting  kt  Sanio  Domingo^  Co  cofulenui 
the  property  tvhiie  lyings  in  a  foreign  neutraiport. 

No  tide  could  vest  in  the  purchaser  by  a  sale,  with* 
out  a  condemnatiofi ;  although,  perhaps,  a  suhiequent 
legal  condemnation  might  relate  back  to  the  time  of  the 
^ale,  ^nd  vest  a  legal  tide  in  the  purchaser.  But  the 
condemnation  of  the  property  in  this  case  could  not  be  a 
legal  condemnatioti,  while  the  property  was  not  only  in 
South  Carolifka^^hwt  actually  in  the  custody  of  our  law. 
It'liad^t  back  to  the  country  of  its  original  owner,  who 
had  claimed  the  protection  of  our  laws. 

The  mere  capture,  even  by  a  belligerent  rnndmre  belR^. 
does.not  divest  the  title  of  the  property  out  of  die  neu* 
tral  owner ;  but  an  order  or  sentence  of  some  competent 
tribunal  is  necessary  for  that  purpose. 

The  tide  of  the  captor,  before  condemnation,  does 
not  extend  beyond 'his  actual  possession ;  and  if  he  loses 
or  quits  the  possession,  his  tide  is  entirely  gone.  Were 
had  been  a  change  of  possession  before  condemnation. 
If  a  captured  vessel  escape  before  condemnation,  the 
tide  revests  in  the  former  owner.  4  Rob.  50.  The  Hen' 
rid  and  Maria.  CoUection  of  Sea  Lcrwe^  639.  8  T*  iP. 
Hqvihck  r.  Rockwood.  1  Rob.  114.  The  Flad  Oyen. 
2* bur.  693.  Goas  v.  Withers.     Iftstitute  2. 1.  17. 

Although  new  evidence  may  be  Admitted  upon  the 
appeal,  yet  the  sentence  of  condemnation  in  this  case, 
ought  not  to  have^been  admitted,  because  it  was  not  the 
sentence  of  a  competent  tribunal.  The  question  of  com- 
petence is  always  open,  whatever  may  be  the  law,  as  to 
the  conclusiveness  of  a  foreign  sentence.  The  court  at 
Santo  Domingo  had  no  jurisdiction  over  this  coffee. 

Incompetence^  may  arise  irom  want  of  jurisdiction,  a& 
^o  the  subject  of  litigation,  or  as  to  the  place  where  the 
tribunal  sits.*  Neither  by  the  law  of  nations,  nor  by 
treaty,  could  it  condemn  property  while  it  was  in  the 
custody  of  our  laws,  and  itt  contest  in  our  courts.  Even 
if  the  property,  had  been  in  France^  it  is  very  doubtfid 
whether  the  court  of  Santo  Domingo  could  have  con- 
dcmned  it.  The  proceeding  was  in  rem^  and  from  the 
.  nature  of  things,  the  rr«,  the  thing  against  which  the 
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fuitis  iiutituted^  ought  to  be  within  die  power  andju* 
risdiction  of  the  court  before  which  it  is  tried  ;  it  ought 
at  least  to  be  in  the  same  country.  If  it  be  a  case  of 
mere  munkifai  jurisdiction,  the  court  cannot  proceed  if 
the  thifig^he  in  the  country  even  of  an  aiiif;  for  an  a/fy 
in  a  war*  is  not  an  oily  as  to  die' execution  of  the  muni- 
cipal laiirs  of  the  co-aUy.  Suppose  a  seizure  ^o  be  made 
hy  Spaih^^  for  an  illicit  trade  in  contravention  of  her  mu- 
nicipal hiws,  and  the  vessel  never  carried  into  a  Spanish 
port,  but^into  a  French  port.  The  Spanish  court  could 
not  proceed.  One  copntry  will  not  enforce  the  muni- 
cipal laws  of  another,  i  In  this  country  noi  court  has 
jurisdiction  in  rem^  unless  the  thing  be  within  its  juris- 
diction. 3o  by  our  treaty  with  France^  no  court  h^ 
jurisdiction  of  a  cause  of  prize  but  the  court  of  the 

Elace  or  country  to  which  the  prize  was  carried.     But 
ere  the  vessel  was  carried  to  a  Spanish  country,  and 
condemned  in  a  French  ctmrti 

.  This  Qourt  has  an  undoubted  right  to  examine  into 
the  competency  of  the  court  whose  sentence  is  produced 
in  evidence.  That  question  was  decided  in  the  case  of 
Glass  V.  Gibbs^  {The  Betsey^)  3  DalL  7.  and  if  not  com- 
petent, this  court  will  disregard  its  sentence. 

Sir  W.  Scott^  in  a  great  number  of  cases,  has  looked 
into  the  question  of  the  competency  and  jurisdiction  of 
the  court,  and  inquired  whether  the  court  proceeded 
according  to  the  law  of  nations.  1  Rob.  142.  The  Flad 
Oyen.  8  T.  R.  270.  Havtlock  v.  Rockwood^  and  2 
Rob.  172.  The  Christopher. 

In  the  case  o(  Sheafed  Turnery.  A  parcel  of  sugars^ 
in  the  circuit  court  of  South  Carolina^  in  1800,  the  su- 
gars, it  is  said,  were  carried  into  a  Spanbh  port  and  ^ 
condemned  in  a  French  port ;  but  Spain  was  then  an  • 
ally ^of  Prance,  and  the  capture  was  ^t/r^  ^^/^.   • 

When  it  is  said  that  a  neutral  court  has  no  cognizance- 
of  prize,  it  means  that  a  neutral  court  cannot  interfere 
between  belligerents^  but  not  that  a  neutral  court  shall 
not  interfere  between  a  belligerent  and  one  of  its  own 
"neutral  citizens.  3  Rob.  82.  TheKieriighttt.  2  Robl  339. 
The  Perseverance.     Of  what  use  is.  a  treaty,  if  a  sen- 
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tehee  contrary  to  that  treaty  is  to  be  respected  by  tfie 
nation  whose  rights  are  thereby  violated  ?  In  Jaayfu 
V.  Walter,  Park,  414.  Pollard  V.  BHt^  8  T.  It.  43r. 
and  Birdv.  AppletoUy  8  7>  i?.  df6S.  it  is  decided  that  a 
condemnation  grounded  upon  an  arbitrary  arrete  is 
void*  Browne  {Civ.  Law,  vol.  2.  p.  332.}  says,  that 
where  the  proceeding  is  fit  rem,  it  must  be  where  the 
thing'  is.  The  powers  of  condemnation  and  of  reotora* 
tion  belong  to  the  same  court.  It  must  have  the  pos* 
session  of  the  thing  in  order  to  restore  it. 

The  court  is  said  to  proceed  instanier^  veto  levato. 
If  the  court  of  Santo  JDomingo  had  decreed  restitution, 
it  could  not  have  enforced  its  decree.  In  the  case  of 
the  Itenrick  arid  Maria,  4  Rob.  52.  Sir  WiQiam  Scott, 
while  he  acknowledges  that  the .  £nglish  practice  has 
been  to  condemn  vessels  lying  in  a  neutral  port,  seems 
to  express  a  wish  that  the  superior  court  would  recall 
the  practice  to  the  proper  purity  of  the  principle.  In 
p.  46.  he  ^ays,  that  ^  upon  principle  it  is  not  to  be  as- 
serted that  a  ship,  brought  into  a  neutral  port,  is,  with 
effect,  proceeded  against  in  the  BelRgerent  countrj'. 
The  res  ipsa,  the  corpus,  is  not  Within  the  possession  of 
the  court ;  and  poseesaion^  in  ouch  cases,  Jfbunds  juriS' 
diction.** 

It  was  upon  this  pure  principle  that  the  22d  article  of 
the  French  convention  was  f6unded.  '  It  is.  no  argument 
to  say  that  the  courts  of  each  nation  must  have  an  equal 
right  to  expound  that  convention,  and  that  if  we  think 
their  construction  incorrect,  we  must  apply  to  govern- 
ment for  redress..  If  application  were  to  be  made  to 
government,  we  should  be  sent  back  again  to  our  courts 
of  law  ;  and  nQt  until  it  should  be  there  pronounced 
that  the  French  construction  was  incorrect^  would  'our 
government  fnake  application  to  that  of  France  for  re- 
dress. In  case  of  rescue  or  escape,  the  government  is 
never  bound  to  restore.  The  capturing  nation  takes 
redresi  in  iia  own  way,  and  by  its  own  strength,  and 
cannot  require  the  aid  of  our  arm.  The  penal  laws  of  a 
foreign  country  can  affect  only  the  property  in  its 
power,  (1  H.  BL  134, 135.)  and  cannot  be  executed  by 
the  courts  of  another.  2  Wash.  295.  298.  Municipal 
law  cannot  mal^e  prize  of  war.    2  Dili.  4.     3  Dall.  77. 


Digitized  by 


Google 


FEBRUARY,   1808,  253 

and  if  the  thing  be  notwithiti  the  jurisdiction  of  the        Ro*« 
cburt,  it  cannot  proceed.  3  DalL  86.     It  must  at  least     n^„gi^y. 
be  inthe  country  of  the  captor  or  of  his^lly.  2  Browne's 
Chi  Lctii\  268. 

No  property  can  be  acquired  by  capture,  unless  it  be 
ibarried  infra  prtcsidia^  «•  e.  into  the  ports  of  the  enemy 
of  the  captured  ;  and  according  to  Lee^  the  ports  of  an 
aUy  wiU  not  answer.  Lee. on  Captures^  87.  to  96.  A 
capture  carnnot  give  a  title-,  unless  it  be  of  enemy^s  pro- 
pert3r.  2  DaU.2.  34.  The  case  o( Wheelwright  v.  De- 
peystery  1  Johmon^  471.  was  in  all  its  circumstances 
exactly  like  the  ^  resent,  and  the  supreme  court  of  New- 
York  decided  the  court  at  Santo  Domingo  to  be  incom- 
petent to  condemn  a  vessel  lying  at  St.  Jago  de  Cuba, 
opatn  was  not  an  ally  in  the  war.  She  professed  to  be 
neutral,  ^d  was  bound  to  neutral  duties.  (See  her 
own  declaration  to  her  subjects,  dated  the  lOth  of  Sep- 
tember, 1804,  and  her  manifesto  and  declaration  of  war 
of  10th  of  December,  1804,  in  the  New  Annual  Her 
gister  of  that  year.)  Although  there  was  a  treaty  of 
alliance  between  her  and  France,  yet  by  the  terms  of 
that  treaty  Spaii  was,  not  bound  to  assrat  France  until 
called  upon  ;  and  France  had  ^not  then  demanded  her 
aid.  She  was  therefore  neutral,  and  was  bound  to  re* 
frain  from  giving  any  direct  aid  to  either  of  the  belli- 
gerents. But  to  allow  one  belligerent  to  carry  prizes 
into' her  ports,  and  deposit  them  there  ior  safe  keeping, 
is  a  violation  of  neutrality — it  is  a  direct  aid.  Spain* 
did  wrong  to  permit  this  kind  of  deposit,  and  therefore 
no  right  can  be  derived  from,  it.  •  It  is  not  always  ne- 
cessary to  make  application  to  government  for  redress 
by  negotiation  or  war.  If  the  tide  derived  from  the 
captor  be  bad,  and  the  thing  is  brought  within  the  ju- 
risdiction of  our  courts,  it  is  competent  fo^  those  courts 
to  give  redress,  and  restore  the  thing  to  its  laM'ful 
owner.  But  when  a  neutral  becomes  an  ally,  she  is  no 
longer  bound  to  perform  these  neutral  duties,  she  be- 
comes a  partner  in  the  war,  and  is  bound  to  belligerent 
duties.  Sh^  is  bound  to  give  her  aid  to  her  co-bellige- 
rent. The  exception  of  the  country  of  an  ally,  there- 
fore, strengthens  the  general  rule,  that  the  property 
cannot  be  lawfully  condcfmned  while  lying  in  a  neutral 
country. 
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The  possession  of  one  ally  is  quoad  hoc  iht  possessiooT 
of  the  other. 

Proceedings  for  forfeitures  zre  always  proceedings  in 
rem  ;  and  to  make  them  valid,  it  is  always  necessary 
that  the  court  should  have  possession  of  the  thing.  Pos- 
session is  the  foundation  of  all  its  proceedings.  How  can 
it  condemn  what  is  not  in  its  power  to  give  \  Or  how 
restore  what  is  not  within  its  controuil  I  This  principle 
applies  as  universally  to  captures ^urr  belliy  as  to  seizures 
for  municipal  oifcnces.  If  this  be  a  municipal  seizure, 
it  is  immaterial  whether  Spain  was  an  ally  in  the  war  or 
not;  because  she  could  not  be  an  ally  as  to  municipal 
oiT'.nces.  One  ally  never  gives  up  offenders  against  the 
municipal  laws  of  the  other,  unless  bound  so  to  do  by 
treaty.  One  ally  is  not  bound  to  aid  the  other  in  main* 
taining  the  auihority  of  its  own  laws.  So  if  property 
be  carried  to  the  country  of  one  ally,  the  laws  of  the 
other  cannot  reach  iu  The  former  is  not  bound  to  give 
it  up  to  the  latter,  nor  to  enforce  its  municipal  judg« 
ments  or  decrees. 

The  arrcte  of  2d  October,  1802,  gives  the  jurisdic- 
tion only  to  **  the  ordinary  tribunal  of  the  plcice  where 
the  prize  shall  have  been  conducted i'*  so  that  by  the  lex 
loci  the  court  at  Santo  Domingo  had  no  jurisdiction, 
even  if  the  vessel  had  laid  at  another  French  port. 

Captors  gain  no  right  by  mere  capture.  Whatever  is 
requirtd///rf  beUi^  belongs  to  the  sovereign.  No  tide 
is  gained  until  condemnation.  3  Rob.  193.  France 
herself,  when  neutral,  will  not  permit  a  belligerent  to 
detain  his  prize  in  her  ports  more  than  24  hours.  2 
Azuni^  256.  A  man  can  sell  only  what  he  has.  But 
the  captor,  before  condemnation,  had  at  most  a  right 
of  possession.  The  right  is  said  to  be  in  abeyance, 
subject  to  the  chance  of  recapture,  and  to  the^u*  poet" 
liminii.  If  it  be  said  that  jus  postliminii  does  not  ap- 
ply to  neutrals,  we  say,  that  when  a  belligerent  treats 
a  neutral  as  an  enemy,  the  latter  becomes  entitled  4o 
belligerent  rights.  If  rescued,  what  becomes  of  the 
right  aeqidred  by  capture  ?  There  is  no  instance  of  a 
condemnation  after  such  a  rescue,  nor  of  a  complaint  to 
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the  govcniment  of  the  neutraL    The  rule  in  all  "cases 
of  sale  of  capiured  goods  is,  caveai  emptor* 

On  the  part  of  the  respondent  (tbt  purchaser  under 
the  saie  at  Barracoa,)  it  was  admitted  that  there  wero 
only  two  quescioDs  in  the  case,  viz* 

1.  Whether  the  vessel  was  seized  yurr  belli^  or  in  ex* 
ecutioD  of  municipal  laws  I 

%  Whether  the  condemnation  by  a  court  in  Santo 
Domingo,  while  the  vessel  was  in  a  Spanish  port,  was 
9  legal  condemnation .' 

%.  ilie  condemnation  was  in  exercise  of  belligerent 
rights,  and  not  for  violation  of  a  municipal  law. 

England,  during  the  contest  with  these  states,  always 
daimcd  and  exercised  the  rights  of  war.  France  never 
complained,  even  before  sjie  became  a  party.  So  France 
is  to  be  considered  as  a  belligerent  with  respect  to 
tiaytu'  There  were  armies  on  both  sides,  arrayed 
against  each  other,  fighting  battles,  taking  towns,  and 
carrying  on  a  wrar  in  fact.  It  was  not  a  trifling  and 
parti^  insurrectibn,  but  a  most  cruel  and  .bloody  war. 
It  was  a  cimly  or  rather  a  servile  war,  but  not  to  be  dis- 
tinguished from  other  wars  as  to  belligerent  rights. 
The  non-intercourse  ^ct  passed  by  congress  in  ir98  or 
1799,  if  It  had  stood  alone,  might  have  been  consider* 
ed  as  a  municipal  regulation  ;  but  connected  with  other 
facts,  it  was  taken,  by  this  court  to  be  an  act  of  the 
partial  war  then  waging  against  Ffance.  So  the  act.  of 
the  British  parliament,  in  17r6,  prohibiting  all  trade 
with  the  North  American  colonies,  was  an  act  of  war. 
The  word  xvar  was  not  used,  because  Eiigland,  as  a 
matter  of  punctilio,  would  not  acknowledge  us  as  an  in- 
dependent nation.  This  court  said  we  were  at  War  with 
Finance  in  1798,  but  congress  jdid  ^  not  say  so;  and 
France  always  denied  it.  So  the  Netherlands  were  at 
war  with  Spain  for  70  yean,  but  Spain  would  never 
acknowledge  it. 

If  there  was  war  between  France  and  Hayti,  the 
arrete  seems  clearly  to  be  a  war-measure,  an  exercise  of 
Vol."lV.  K  k 
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belligerent  rights.  Its  only  object  was  the  annoyance  of 
the  enemy*  There  are  many  acts  which,  if  considered 
alone,  might  appear  equivocal  whether  intended  as  mea- 
sures of  peace  or  of  war,,  and  can  only  be  explained  by 
concomitant  circumstances.  Municipal  rights  may  be 
brought  in  aid  of  belligerent  rights,  and  when  hostili- 
ties are  actually  existing^  an  act  which  might  be  done  in 
time  of  peace  may  be  considered  as  a  measure  of  war.* 


'*  In  sntwer.tD  s  question  from  the  court,  Mr.  JHtponeean  observed 
as  follows,  viz. 

The'qucBtioh  is,  whether  France  can,  by  the  mere  force  of  the 
law  of  nitions,  seize  and  confiscate  vessels  of  kieutral  nations  trading^ 
to  Hayti. 

If  it  is  admitted  that  the  situation  of  France  with  Hayti  is  a  war, 
it  follows,  that  France  b  at  war,  and  we  are  neutrals. 

If  neutrab,  we  cannot  judge  of  any  things  as  dejmre  which  is  the 
subject  of  the  controversy  between  France  and  HitytJ. 

Uaya  contends  that  ikjurt  she  is  an  independent  stats. 

France  contends  that  dejure  Hayti  is  her  dependent  colony. 

Of  this,  as  neutrals,  we  are  not  permitted  to  juds^.f  We  find 
tbem  at  war  together,  and  ai  issue  on  this  question  m  dtpetuUm  or 
indtptfideta  /  we  must  tal(e  them  both  to  be  right 

We  canfiot,  therefore,  acknowledge  the  ri|^ht  of  France  to  make 
and  enforce  ntwUdpdl  regulat  ions  for  Hayti  {  it  would  be  acknow- 
ledging the  sovereignty  of  France  over  Hayti,  and  thus  deciding 
the  question  between  them,  which  we  are  not  permitted  to  do  af 
neutrals. 

Nor  can  we  permit  our  subjects  to  trade  with  Hayti,  contrary  to 
tiiie  prohibition  of  France,  for  that  would  be  a<iknowledging  the  in- 
dependence of  Hayti,  and  as  such  would  be  a  violation  of  our  neu- 
thuity,  by  deciding  in  favour  of  one  side  the  very  question  in  contro-: 
versv  between  them. 

But  it  will  be  said*  that  if  we  consider  France  merely  as  a  power 
at  war  with  Hayti,  she  has  no  ri^t  to  prohibit  our  trading  with  them, 
as  one  nation  at  war  cannot  forbid  neutrals  to  trade  with  its  ^nemy, 
except  in  contraband  articles. 


1 3  r^f.  f  ISa    /^fV.  f  190.    3  Azum,  63,  &c    Bubncr, 
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tt  b  not  necessary  that  a  prise  court  should  be  a  court 
of  admiralty.  Prises  are  sometimes  condemned  in  a.tri- 
bunal  of  commerce.    2  Jzuni^  262*     3  Bos*  and  PuL 


Thti  is  tme  in  the  cue  of  a  war  between  independent  itatesi  bitt 
this  war  it  nf  a  different  character^  and  produces  diffe&«ent  effects. 

It  is  a  printipleof  the  law  of  nations,  that  in  war  both  belligerents 
and  neutrals  hare  a  ri^t,  with  respect  to  each  other,  to  do  all'that 
they  had  a  right  to  do  in  time  of  peace,  and  immediately  before  the 
war,  butnomore^ 

Bat  in  time  of  peace  France  prohibited  other  nations  from  trading 
with  Hayti  i  that  is,  she  prohioited  them  if  she  thought  proper ;.  in 
war  she  most  continue  to  liaTe  the  same  rirht  for  the  above  resson, 
and  because  denying  it  to  her  would  be  judging  the  Question  ip  con- 
troversy betwefca  her  and  Uayti,  which  we  hare  no  nght  to  do. 

True,  France  claims  it  as  a  municipal  right  i  it  is  the  only  object 
of  her  going  to  war ;  but  she  daimf  it  of  the  .Haytians,.  not  of  us»  and 
if  she.ilid,  we  cannot  concede  it  to  her  <m  #»cA  /  we  cannot  grant 
her  the  ri^totUndiiig  the  inhabitants  of  Hayti,  or  preventing  t^i^ 
4pm  trading  with  us  (  thai  we  have  nothing  to  do  with  ;  it  is  the 
question  Atrwam  them  which  we  -are  not  to  decide  ;  but  we  must 
grant  to  her  the  right  of  binding  us,  )md  preventing  us  from  trading 
ifith  Hi^yti»  not  as  a  municipal  right,  which  right  our  neutralitvpfe* 
vents  us  from  acknowledgiAfff  but  as  a  belligesent  rig|)t  whi^h  she 
h«p  to  prevent  us  from  interKring  by  our  overt  acts  in  th^ 


h^questionof 
dipeHdtnec  pr  imiijpmfdenet  between  l^r  and  the  people  of  Hayti. 


If  the  has  thi4  rifriitto  prevent  uf  from  interfering  m  thai 
•he  hat  inconiestibly  by  the  law  of  nationa  the  right  of  ] 
that  interferroce  1^  the  seitore  aad  condemnation  of  our' 


\  thai  manner, 
«  punishing 

\  1^  the  seiture  and  condemnation  of  our'  shi^  ana 
eoOdt  found  ia  contravention. 


'  Frwice  then  elaifat  t#9  tortt  of  ^ghtt,'  mumnptl  tod  belligerent  $ 
but  the  former  claim  is  only  between  her  ab4  Hayti,.  and  that  ,we 
have  nothing  to  do  with  j  the  latter  it  between  her  and  all  the  world, 
"and.thote  we  are  bound  to  notice. 

From  her  daim  of  thote  two  concurrent  rightt,  the,  m  Qi^tain 
did  in  our  revolutionary  'war,  clothes  her  prohibitions  in  the  tbape  of 
municipal  regulations,  thereby  pretending  ^o  assert  her  claim  of  Ju* 
risdiction  over  her  revolted  subjects  {  that  form  she  adopts  for  the 
take  of  her*  national  dimity  i  but  we,  who  are  not  bound  to  sup- 
f>ort  thai  dignltj^,  recognize  her  rights  only  so  far  as  they  are  sanc« 
tioncd  by  the  laws  of  a  war  of  the  nature  of  that  m  which  she  !•  en* 
gaged,  and  no  further  ;  and  they  do  not  bind  us  further  than  thetawt 


i  The  prol^ibitions  of  England  retpecting  the  colonial  trade  of  he? 
enemies  are  founded  on  this  principle,  and  carried  to  A  degree  of 
rigoui  "vhich  it  does  not  seem  to  warrant. 
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526.  But  this  was  a  court  of  admiraltjr.  It  was  found- 
ed upon  the  model  of  the  couocil  of  prises  al  Paris*  It 
is  no  part  of  the  ordinary  judiciture  ;  it  is  a  politi(!al  ia-  ' 
stitutibn,  established  by  a  special  commission  from  the 
government,  to  decide,  in  an  executive  capacity, .  on  the 
validity  of  maritime  captures.  2  Azunij  268*  2  New 
Co4e  des  Prises,  1070.     Arrete  o/lSth  June^  1802* 

2.  The  condemnation  of  the  vessel  was  valid,  although 
lying  in  a  neutral  countr}*. 

The  correctness  of  such  cpndemnations  is  questioned 
op  the  single  dictum  of  Sir  W.  Scott.  When  in  the 
Flad  Oyeriy  1  Upb^  119, 120.  he  said  that  there  were  only 
two  cases  of  ships  carried  into  foreign  ports  and  con« 
demned  in  Engknd,  he  was  not  candid  ;  he  knew  there 
Wera  more  than  two  such  cases.  And  in  ^  Rob.  52.  the 
Henrick  and  Maria^  he  admits  that  the  practice  i»  too  in* 
veterate  to  be  altered*  and  shows  that  the  practice  has 
been  adopted  or  sanctioned  by  fourteen  out  of  -eighteen 
states  in  Europe.  England  adopted  it  as  long  ago  as 
1695.  (4  Sob.  4Q.)  In  1  WiUpn,  191.  as  early  as  1745, 
it  Was  mentioned  without  exciting  any  astonishment  i 
and  in  4  Rob.  ,50.  Sir  fF.  Scott  himself  admits  it 
was  the  practice  in  the  wars  of  1739,  1745,  1756^ 
1776,  and  1793.  France  began  it  in  1705,  and  has  con- 
tinued it  to  this  day.  Sir  W.  Scott  was  mistaken  in  say- 
ing that  the  editor  of  the  New  Code  des  Prists  q>eaks  of 
it  as«n  innovatioui  1  New  Code  des  Priseh^  357.  Russiii 
adopted  it  in  1787,  or  perhaps  earlier,  and  Spain  during 
the  last  w^r,  and  probably  befofe.     It  appears  by  4  Rob* 


of  w«r,  applied  to  the  particular  war  ezbting,  expressly  attthorbe» 
but  they  bind  us  to  far. 

It  may  be  said  that  ai  France  claims  the  rifffat  of  soyereignty  orer 
Haytlt  she  cannot  complain  of  us  if  we  should  allow  her  that  rigfa^ 
though  we  are  not  bound  to  do  it  as  neutrals  It  is  answered,  that 
she  indeed  claims  that  Kig^t,  but  she  da  ma  it  of  the  subjects  of 
Uayti,  and  not  of  us  ;  those  which  she  claims  of  us  are  those  of  a 
belligerent ;  sbe  knows  thatshe^annot  claim  any  other  of  a  neutral 
state,  which  has  nothing  to  do  with  her  quarrel;  ar.'.l  she  would 
have  a  right  to  comolain  of  our  adding  insult  to  injury,  if  we  were  to 
allow  her  a  right  which  sbe  d'les  not  claim  of  us,  by  way  of  resson  or 
pretext  for  denymg  her  ouc  t\'hich  she  actually,  and  we  think  justly, 
claims. 
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5a  diac  it  was  tolerated  bjr  Portugal^  TuMcmy^  IfapUa^ 
^tihf^  the  Poftj  Genoa^  Sardinia^  Venice  and  Denmark. 
V^edosot  find  a  contrary  practice  io  the  remaining 
alatea  of  EiiropeV  HoUand^  Sweden^  Prueata  and  Austria. 
We  do  not  know  what  their  practice  is,  but  none  of  them 
have  complained.  It  has  therefore  become  the  usage  of 
natipna;  and  congress,  in  the  year  1781,  by  their  re- 
solve, declared  the  United  Scates  to  be  bound  by  the 
usage  jd£  nations*  The  practice  is  also  approved  by 
GaUiani^  in  his  treatise  on  the  duties  of  nations  and 
princes  towards  cacK  other,  p.  443.  by  Azuniy  2  Az* 
326.  and  by  iMmpredt^  on  the  commejrcc  of  neutrals  ia 
time  of  war,;&.  192.  The  quotation  from  Lampredi,  \tk 
Wheehvrtght  v.  Depeyster^  1  Johnson^  481.  is  incorrect ; 
it  makes  him  speak  a  language  different  from  his  send-, 
ments.     2  Az.  254,  255. 

The  inconveniences  of  the  contrary  practice  would  be 
very  great.  If  the  captors  are  obiliged  to  carry  the  prize 
a  great  way  out  of  her  course  for  adjudication,  «the  risk 
of  the  seas  is  gl'eat,  and  the  loss  of  the  voyage  inevitable. 
It  will  be  a  temptation  to  the  captors  to  plunder  the  ves- 
sel and  d^troy/her,  and  perhaps  expose  the  prisoners  to 
great  dangers,  by  sending  them  adrift  in  the  boat,  or 
subjecting  them  to  severe  imprisonment. 

The  commissidners  of  England  established  at  Lisbon 
and  Leghorn  had  no  power  to  adjudicate  or  condemtu 
They  eould  only  examine  the  prisoners  on  oath,  and  in 
certain  cases  restore  the  property  captured. 

In  our  partial  war  with  France,  we  carried  our  prizes 
into  neutral  ports;  and  during  the  war  with  Tripoli, 
oixe  cruisers  were  authorised  by  an  act  of  congress  to 
carry  their  prizes  into  neqtral  ports. 

The  treaty  with  France  cannot  be  construed  strictly. 
It  must  be  expounded  by  the  law  and  usage  of  nations. 

There  is  no  reason  why  the  res  ipsa^  the  corpus^  should 
be  within  the  territory.  It  is  not  that  which  gives  ju- 
risdiction. 
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The  principle  which  confines  jurisdiction  of  prises  iff 
the  courcs  ot  the  captor,  is  the  right  which  the  sovereigQ 
has  to  inquire  into  the  conduct  of-  his  subjects,  and  to 
enforce  the  law  of  nations.  2  Rutherford^  566«  Sir  W* 
Scott  holds  the  same  doctrine  totidem  verbis.  3  T.JR.  330* 
Smart  v.  fVoJf. 

It  is  hut  of  late  that  a  condemnation  has  been  holden 
jiecessary  to  transfer  the  property. 

3.  But  Spain  was  an  ally  in  the  war  with  St.  Domingo, 
although  she  might  not  be  an  ally  as  to  the  war  with  En- 
gland.  The  treaty  between  Frafice  and  Spain,  of  Au- 
gust 19th,  1796,  created  an  alliance  offensive  and  defen- 
sive  as  to  whatever  concerned  the  mutual  advantage  of 
the  two  nations,  and  contained  a  gua^rantee  of  the  islands** 


*  SXTRACT  FROM  THB  NBW  AMHUAL  RBGItTBRf   179^ 
PAGE  16r.    PUBLIC  PAPBBt. 

Treaty  iif  MHance^  offennve  and  dtfendvey  between  tke  French 
RcfiubUc  and  the  King  qf  Sfiaini  Auguet  19,  1796. . 

The  Executive  Directory  of  the  French  Repabtic*  and  his  Cstho- 
lie  Migettyt  the  King  of  Spain,  animated  by  the  wish  to  strengthen 
the  bonds  of  amity  and  good  understanding  happily  re-estabushed 
between  France  and  Spain  by  tiie  treaty  of  peace  concluded  at  Bask, 
on  the  4th  Thc-rmidor,  in  the  third  year  of  the  UepubUc,  (23d 
July,  1795,)  have  resolved  to  form  an  offensive  and  dennsive  treaty 
of  alliance,  for  whatever  concerns  the  adwmiajgt  and  commcm  defence  of 
the  two  nations ;  and  they  have  charged  with  this  important  nego- 
tiation, Hnd  have  given  their  full  powers  to  the  undermentioned 
persons,  nam^fly :  The  Executive  Directory  of  the  French  Republic, 
to  Citizen  Diminique  Catherine  Perignon,  General  of  Division  of 
the  Republic,  and  its  Ambassador  to  his  Catholic  Majesty,  the  King 
of  Spain  ;  and  his  Catholic  Majesty,  the  King  of  Spaing  to  his  ex- 
celiencv,  Don  Manu.'l  de  Godoi,  Prince  of  Peace,  Duke  of  Alcu^a, 
8ic.  &c.  &c.  who,  after  the  respective  communication  and  exchange 
of  their  fi|U  powers,  have  agreed  on  the  following  articles  : 

I.  There  vhill  exist  for  ever  an  Qjfemne  and  defennw  aUiance  be* 
tween  the  French  Republic  and  his  Catholic  Majesty,  the  King  of 
Spain- 

II.  The  two  contracting  powers  shall  be  mutual  guarantee*,  wth' 
9itt  any  reterve  or  exceptione,  m  the  mott  authentic  and  ahtolwte  way,  of 

.all  the  states,  territories,  islands,  and  oth«>r  places  which  they  pos-  . 
sess,  ami  shall  respectivciv  possess  Ajid  if  one  of  the  two  powers 
•hall  be  in  the  sequel,  unier  vhatemer  pretext  it  maj  be,  menacai  or  at'- 
tacM,  the  other  promises,  engages,  and  binds  itself  to  help  it  xoith 
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{yewJnmiqIjRegisterforl796yp.t6T.)  When  one  part       Rosb 
ot  the  the  nation  separates  from  the  other,  and  seeks  to      ^^  J^ 
maiDtain  its  independence  by  forci?  of  arms,  a  war  sub- 
sist^  defacio^  andi  the  casus  faderu  has  arisen.    The 


iugood^ieut  snd  to  autwur  it  m  iu  regui»itian  ok  skaii  be  itijmiattd 
i»  tktfUitmiHg  articles. 

III.  Within' the  tfMce  of  three  months^  reckoning  irom  the  mo- 
ment of  the  re^uieititnt  the  power  called  .on  shall  hold  in  readineM, 
snd  place  in  the  diapoaal  of  the  power  calling;  fifteen  ahipa  of  the 
line,  three  of  which  shall  be  three  deckers,  or  of  80  guns,  aiMi 
twelfc  finoro  70  to  74 ;  six  frigatei  of  a  proportionate  force,  and  four 
sloops  or  light  vessels,  all  equipped, '  armed  and  rictualled  for  six 
months,  and  ^stored  for  a  year.  These  naval  forces  shall  be  assem- 
bled by  the,  power  called  on,  in  the  particular  poit  jxiinted  iout  by 
the  power  calling. 

IV.  tn  case  the  requiring  power  may  have  judged  it  proper  for 
the  commencement  of  hostilities  to  confine  to  the  one  hau  the  suc- 
cour which  was  to  have  been  g^vien  in  execution  of  the 
article,  it  may,  at  any  epoch  of  the  campaign,  call  for  the  other  I 
of  the  aforesaid  succour,  whiph  shall  be  fumwhed  in  the  mode  and 
within  the  space  fixed,  t)us  space  of  time  to  be  reckoned  firom.  the 
new  requisition. 

,  V,  The  power  caUed  on  shall  in  the  same  way  place  at  t|ie  dis* 
pl;>sal  of  the  requiring  power,  within  the  space  of  three  months, 
reckoning  ftom  the  moment  of  the  requisition,  eighteen  thousand 
infantry  and  six  thousand  cavalry,  with  a  proportionate  train  of  ar- 
tillery, readv  to  be  employed  in  £urope,  and  for  the  defence  of  the 
colonies  which  the  contracting  powers  possess  in  the  Gulf  of  Mexico. 

yi.  The  requiring  power  shall  be  allowed  to  send  one  or  sevenu 
^commissioners,  for  Uie  purpose  of  assuring  itself  whether,  conform- 
ably to  the  preceding  articles,  the  power  called  on  has  put  itself  in 
a  state  to  commence'  hostilities  on  the  day  fixed  with  the  land  and 
sea  forces. 

VII.  These  succours  shall  be  entirely  placed  at  the  disposal  of  the 
requiring  power,  which  may  have  them  in  the  ports  and  on  the  ter- 
ritory ofthe  power  called  on,  or  employ  them  in  expeditions  it  may 
think  fit  to  undertake,  wthout  being  obliged  to  give  an  account  of  the 
motivee  iyvhiek  it  may  have  been  determined. 

VIII.  The  demand  ofthe  succours  stipulated  in  tlie  preceding  ar- 
tides,  made  bjr  one  ofthe  powers,  shall  sufBce  to  prove  the  need  it 
has  of  tliem,  without  its  being  necessary  to  enter  into  any  discussion 
relative  to  the  question,  whether  the  war  it  proposes  be  .offensive  or 
defensive,  or  vtithout  any  explanation  being  rehired,  which  may  tend 
to  elude  the  most  speedy  and  exact  accomplishment  of  what  is  stipu- 
lated. 

IX.  The  troops  and  ships  demanded  shall  continue  at  the  disposal 
.  of  the  requiring  power  during  the  whole  continuance  of  the  war. 
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guarantee  of  the  islands  was  against  all  men,  traitors  as 
Well  as  enemies*  The  revolt  of  the  negroes  waA  a  mat- 
ter which  concerned  both  nations*  It  was  equally  the 
interest  of  both  tliat  they  should  be  suppressed* 


without  its  incuiTinfc  in  sny  ease  any  ezpeaas. ..  Tlie  power  ealM^oa 
sliall  maintain  them  in  h11  places  where  iu  aHy  thall  cause  tbem  to  act, 
as  if  it  employed  them  directty  for  itaeff  It  is  simply  agpreed  on, 
that,  during  the  whole  of  the  time  when  the  aforesaid  troops  or 
aliips  shall  be  on  trie  territory  or  in  the  ports  of  the  requiring^  power, 
it  snail  fUmith  fhnn  its  magazines  or  arsenab  whate^r  may  V  ne- 
cessary to  theffly  in  the  same  way  and  at  the  aame  price  as  it  sop* 
plies  its  own  troops  and  ships. 

X.  The  power  called  on  shall  immediately  replace  the  ships  it  for*, 
nishesi  which  ma^  be  lost  by  accidents  of  war  or  of  the  sea.  It  shall 
als<.)  repair  the  losses  the  troops  it  supplies  may  suffer. 

XI.  If  the  afotesaid  succours  are  found  to  be,  or  should  become  in- 
sufficient, tlie  two  contrMctin|(  powers  shall  put  on  foot  the  greatest 
forces  \hey  possibly  can,  as  well  by  sea  as  by  land,  against  the  enemy 
of  the  power  attaclted,  whidh  shall'  employ  the  aforesaid  forces  either 
hf  combining  them  or  by  causini?  them  to  act  separately,  and  this 
conformably  to  a  plan  concerted  between  them.    • 

XII.  The  succours  stipulated  by  the-  preceding  articles  shall  be 
lyvnisfied  in  all  thf  vaart  the  contracting  powers  may  have  to  roiin« 
tain,  even  in  those  in  which  the  party  called  on  may  not  be  dlrectl|r 
interested,  and  may  act  merely  as  a  simple  auxiliary. 

XIIL  In  the  case  in  which  the  motives  of  hostilities  being  preju- 
^cial  to  both  parties,  they  may  declnre  war  with  one  common  assent 
against  one  or  several  powers,  the  limitations  established  in  the  pre-  - 
ceding  articles  shall  cease  to  take  place,  and  the  two  contracting 
powers  shall  be  bound  to  bring  into  action  aj^ainst  the  eonvQon  ene- 
my the  whole  of  their  land  and  sea  forces,  and  to  concert  their  plans 
so' as  to<lir!SCt  them  towards  the  most  convenient  points,  either  se- 
parably or  bv  uniting  them.  They  e^qually  bind  themselves,  in  the 
cases  pointed  ^ut  in  the  present  article,  not  to  treat  for  peace  unless 
with  one  common  consent,  and  in  such  a  way  as  that  each  shall  ob- 
tain the  satisfaction  which  is  its  due. 

•  XIV.  In  the  case  in  which  one  of  the  powers  shall  act  merely  «s 
an  auxiliary,  the  power  which  alone  shall  find  itself  attarkod  mav 
treat  of  peace  separately,  bu(  so  as  tJiat  no  prejudice  may  result 
from  thence  to  the  auxiliary  power,  and  that  it  may  even  turn  as 
much  as  possible  to  its  direct  advantage.  For  this  purpose  advice 
shall  be  given  to  the  auxiliary  pow«r  oftlie  mode  and  time  agreed  on 
for  the  opening  and  sequel  of  the  negotiation^. 

XV.  Without  any  dVlay  there  shall  be  concluded  a  treaty  of  com- 
merce on  the  most  equitable  basis,  and  reciprocally  advantagfeous  to 
the  two  nations,  which  shall  secure  to  each  of  them  with  its  ally  a 
marked  prcfererlte  for  the  productions  of  its  soil  or  manufactures,  or 
at  least  advantages  equal  to  those  which  tlie  most  favoured  nations 
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The  trading  with  the  revolted  slaves  was  in  itself  a 
violation  of  the  law  of  jiatiohs.  It  is  immaterial  whe- 
ther it  be  a  violation  of  a  municipal  law,  of  of  the  rights 
of  war*    A  vessel  may  be  lawfully  seized  and  condemn- 


enjoy  in  their  refpectire  states.  .  The  two  powers  engage  to  make 
instantly  a  common  causie  to  repress  and  anniliilate  xht  maxims 
adoptea  by  any  country  whatever,  which  may  be  subvervive  <ff  their 
present  principles,  and  which  may  brin^  into  danf^r  the  safety  of 
the  neutral  flag,  and  the  respect  wbidi  is  due  to  it,  aa  .well  as  to 
raise  and  re-establish  the  colonial  system  of  Spain  on  the  footing  on 
which  it  has  subsisted,  or  ought  to  subsist,  conformably  to  treaties. 

XVI.  The  character  and  juHsdiction  of  the  consuls  shall  be  Jt  the 
same  time  recognized  and  regulated  *  y  a  particular  convention. 
The  conventions  anterior  to  the  present  treaty  shall  be  provisionally 
executed. 

XVII.  To  avoid  every  dispute  between  the  two  powers,  they  shall 
be  bound  to  employ  themselves  immediately,  and  without  delay,  in 
tile  explartation  and  develop^ment  of  the  7th  article  of  the  treaty  of 
Basle,  concerning  the  irontaers,  conformable  to  the'  instructions, 
plsns  and  memoirs  which  shall  be  commtmicated  through  the  mediunl 
of  the  plenipotentiaries  who  negotiate  the  present  treaty. 

X  VlII.  England  being  the  only  power  against  which  Spain  has 
direct  grievances,  the  present  alliance  shall  not  be  executed  unlett 
against  her  during  the  present  war,  and  Spain  shall  reiii^n  neiftet 
with  respect  to  the  other  powers  armed  against  the  republic 

XIX.  The  ratiftcations  of  the  present  treaty  shall  be  eb[changed 
within  a  month  from  the  date  of  iu  being  signed. 

Done  at  St  Ildephonso,  3d  FrucUdor,  (August  19,)  the  4th  ycat 
of  the  FKrfch  Republic,  one  and  indivisible. 

(Signed)  PERIGNON,  and  the 

PRINCE  OF  PEACE. 

The  Executive  Directory  resolves  on  and  signs  the  present  offeiv- 
sive  and  defensive  treaty  of  alliance  with  his  Catholic  Majesty,  the 
King  of  Spain,  negotiated  in  the  name  of  the  French  Republic  by  Citi- 
zen Dommique  Catherine  Perignon,  General  of  Diyision,  founded  on 
powers  to  that  c  fTect  by  a  resolution  of  ilie  Executive  -Directory,  da- 
ted 20th  Messidor,  (SepUmber  6,)  and  charged  with  its  instructions. 

Done  at  the  National  PalaCe  of  the  Executive  Directory^  th«  4tli 
year  of  the  French  Republic,  one  and  indivisible. 

Conformable  to  the  original, 
(Signed)  REVEILLIERE  LEP4UX,  President 

Bv  the  Executive  Directory, 

LAGARDE,  Secretaire  General. 

Vol.  IV.  L  I 
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ed  «i  prise ibr  a  vtolatioD  of  the  law  of  natioasi  whether 
there  be  war  or  not*  A  French  prise  court  does  not 
come  into  existence  nor  cease  with  a  war,  but,  like  our 
district  courts,  always  exists  as  a  prise  court. 

The  arretes  of  Le  Clerc,  Ferrand,  See.  were  mere 
proclamations ;  not  laws,  but  declaratioosof  what  the  law 
was  before.  The  vessel  was  as  lisible  to  seizure  after 
she  had  got  out  of  the  territorial  jurisdiction,  as  if  she 
had  violated  a  blockade* 

Whether  it  l)e  a  ^ase  of  prize  of  war  or^of  municipal 
cognizance^  the  court  had  a  right  to  order  a  sde  before 
condemnation,  and  a  pi  rchaser  under  such  sale  gained  a 
good  title  against  all  the  world.  The  'sale  u  as  made  un- 
der the  order  of  the  court  by  its  authorised  agent. 

The  c<3  munications  of  the  French  ministers  Pirhan 
and  Turreau  to  our  government,  consider  this  trade  as 
a  violation  of  the  law- of  nations,  and  our  government 
has  considered  it  in*  the  same  light*  If  it  was  only  a 
violation  of  the  municipal  la^w  of  France,  this  country 
must  have  been  prostrated  in  dust  and  anhcs^  when  con- 
gress passed  a  law  to  carry  into  effect  the  municipal  law 
of  France.  But  the  truth  is,  thst  if  this  government 
had  not  put  a  stop  to  the  trade,  it  would  have  sanction- 
ed a  violation  of  the  law  of  nations* 

In  the  Baltimore  qase,  the  court  ought  to  have  left 
the  jur%'  to  decide,  under  all  the  circumstances  of  the 
case,  whether  the  brigands  had  such  a  title  to  the  pro- 
perty as  to  make  a  valid  sale  to  the  plaintiffs.  The  pur- 
chase was  made  only  a  few  months  after  the  slaves  had 
driven  out  or  murdered  all  the  %^  hites,  and  had  confis- 
cated their  property.  The  probability  is,  that  this  very 
property  was  the  property  of  the  whites,  obtained  by 
plunder  and  robbery.  If  so,  the  robbers  gained  no 
title.  It' was,  therefore,  a  matter  of  fact  for  the  jury 
to  decide. 

But  the  principal  question,  whether  a  French  court 
can  condemn  a  prize  lying  in  a  neutral  port,  is  to  be 
determined,  not  by  adjudged  cases  in  one  nation  only, 
but  by  the  law  and  practice  of  the  civilized  maritime 
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MikNii  of  Europe.  It  hat  been  ahown  to  be  the  prac- 
tice of  most,  if  not  of  all  the  maritime  natioas  of  £u- 
TOfe  for  a  century  ;  and  if  we  have  no  practice  on  the 
'Subject,  and  are  now  called. upon  to  esublish  one,  it 
-will  certainly  be  our  interest  to  conform  to  that  of  Ilu- 
rope« 

This  is  a  civil  war  of  the  most  odious  kind-— slaves 
against  their  masters.  It  is  said,  indeed,  that  they 
were  free.  But  the  same  power  which  had  declared 
them  free,  had  since  declared  them  to  be  slaves*  But 
whether  they  are  to  be  considered  as  free  rebels,  or  as 
revoked  slaves,  we  had  no  right  to  trade  with  them. 

There  are  duties  which  one  state  owes  to  another  in 
the  case  of  rebellion.  If  a  nation  joins  er  assists  the 
rebels,  it  becomes  an  enemy.  Upon  this  point,  autho^ 
rities  are  not  necessary.  Reason  alone  is  suffident* 
The  United  States  have  never  acknowledged  the  inde» 
pendence  of  Hayti ;  and  the  citizens  of  the  United 
mates  have  no  right  to  consider  it  as  an  independent 
nation* 

A  law  of  a  nation  regulating  the  trade  of  foreigners 
in  the  territory  of  that  nation,  is  not  a  munictpanaw, 
but  a  modification  of  the  law  of  nations.  By  the  law  of 
nations,  every  sute  has  a  right  to  regulate  the  trade  of 
foreigners  with  that  state,  and  eyery  such  regulation  is 
only  a  modification  of  that  law. 

To  succour  rebels  is  as  much  a  violation  of  the  law  of 
nations,  as  to  auccour  a  blockaded  port,  or  a  besieged 
city. 

A  prize  may  be  condemned  while  lying  in  a  neutral 
port,  or  at  the  bottom  of  the  sea,  or  even  if  the  thing  be 
consumed. 

The  condemnation  docs  not  give  property  ;  it  only 
establishes  the  fact  that  the  captor  or  his  sovereign  had 
a  lawful  title  by  the  capture.  1  Wikoriy  211.  %  Azwu, 
UfL  12  jMo£  134.  Bex  v.  Broom.  Carth^Uy  3M. 
S.  C. 
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Thp  owner  of  goods  capturecl  can  ooly  retort  to  the 
courts  of  the  captor  for  redress.  Dwg.  614.  Lt  Caux 
y.  ^Ederu  No  other  natioD  can  interfere*.  He  has  no 
right  to  apply  to  the  courtt  of  his  own  country,  even  if 
his  goods  are  carried  there.  Neutrals*  cannot  inter- 
fere ;  if  they  do,  they  make  themselves  partes  in  the 
war. 

The  treaty  of  alliance  bound  Spam  to  assist  France 
against  the  revolted  daves.  VatUl  (p»  234.  A.  2.  9. 197.) 
says,  ^^  An  ally  ought  doubtless  to  be  defended  apunst 
every  invasion^  against  every  foreign  viptence,  and  even 
againet  his  rebelliaue  suhjecU?^  A  Spanish  port  was 
therefore  to  be  considered  as  a  port  of  an  ally*. 

A  neutfal,  whose  pro|.erty  has  been  seized  for  viola- 
tion of  the  law  of  nations,  has  no  right  to  rescue  it. 
He  may  escape  with  it  if  he  can ;  but  there  is  no Jue 
poft&minii  in  favour  of  neutrals^* 

The  court  at  Santo  Domingo  was  the  sole  judge  of 
its  own  jurisdiction.  Its  decision  upon  that  point  is  con- 
clusive 'upon  this  court.    . 

The  questions  oijus  poetliminii^  and  infra  preuidia^ 
and  of  24  hours  possession,  can  only  arise  m  a  case 


^MAmsHALi.,  Ch.  J.  Do  yon  contend'  that;  after  its  escape,  the 
caplor  may  prcweed  to  tibel  and  condemn  the  propeHy  in  the  courts 
of  the  captor  ? 

Jfditf a.    Unquestionably.    The  property  ▼eats  by  the  eaptiue 

JoBMSON*  J:  la  not  a  neutral  vessel,  captured  as  prize  lor  a 
breach  of  the  law  of  nations,  quoad  hoc  an  enemy,  and  as  much  en« 
titled  to  rescue  herself  as  an  open  enemy  ^ 


Martin.    Na    The  offended  nation  would  have  a  riffht  to  i       

that  she  be  given  up  by  her  government;  and  if  it  refuses,  it 
sanctions  the  inimical  set  of  its  subject,  and  makes  iuelf  a  party  in 
the  war.  So  if  the  seizure  be  for  violation  of  a  municipal  law,  the 
government  of  France  has  a  vested  right';  but  not  if  there  be  no 
seiaure.  If  an  American  neutral  vessel,  not  having  a  commission 
thttrefbr,  should  assist  in  rescuing  another  neutral  American  vessel 
from  a  belligerent  who  had  seized  her  as  prize  for  violation  of  the 
law  of  nations,  she  would  be  g^ty  of  piracy. 
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between  the  recflptor  and  the  first  owner,  or  between 
the  latter  and  a  vendee  of  the  captor.  As  between  the 
captor  and  the  captured,  the  title  passes  by  the  seizure. 
A  condemnation  is  Only  evidence  of  the  lawfidness  of 
the  seizure.  But  it  is  not  the  only  evidence.  This 
doctrine,  is  acknowledged, bv  all  the  nations  of  Europe, 
except  England.  But  England  cannot  make  the  law  of 
nations.  Grotius,  p.  580,  581.  i.  3.  c.  6.  s.  2.  and  ^, 
tit.  A.  Vattely  p.  570.  b.  3.  s.  195,  196.  212.  p.  585. 
Burktnaqui^  (lastpart^)  p.  222.  s.  13.  arid  14.  Lee  en 
Captures^  68,  69,  70.  73.  76.  101,  102.  ^tis  postli- 
minii  does  not  arise  with  regard  to  moveable  goods^ 
except  ships  ;  but  a  belligerent  acquires  the  right  to 
immoveable  things,  immediately  upon  capture.  1  Eme^ 
rig'ohj  4to  ed.  (French^)  p.  513.  2  Azunu  236.  238. 
,  Lee  on  Captures^  p^  64.  c.  5.  1  Rob»'l\^.  The  reason 
of  a  distinction  being  taken  between  ships  and  Other 
lidovegbles,  is,  that  the  identity  and  title  of  a  ship  naay 
be  as  certainUr  traced  as  that  of  land  ;  and  there  is  the 
•ame  reason  for  the  tvXe  caveat  emptor. 

If  the  tide  to  all  foreign  merchandize  is  to  be  thus 
.  questioned,  it  will  be  necessary  to  trace  it  up  in  all  in- 
stances, to  the  original  manufacturer,  or  to  the  quliiva* 
lor  of  the  soil.     No  purchaser  will  be  safe.     Such  are 
not  the  principles  of  the  common  law. 

A  sale  under  tijieri  facias  is  good,  although  the  judg^ 
nent  be  afterwards  reversed.  3  Bl*Com*  448,  449.  So 
in  Maryland,  although  the  statute  forbids  an  adminis- 
trator to  sell  the  slaves  of  his  intestate,  if  there  be 
sufficient  other  personal  estate  to  pay  the  debts,  yet  if  in 
violation  of  that  law  he  sells  the  slaves,  the  title  of  the 
purchaser  is  good. 

Even  a  municipal  seizure  vests  the  title  in  the  go- 
vemnient  5  Mod.  193.  Roberts  v.  IVithered.  Comb. 
361.  12  Mod.  92.  5  T.  R.  112.  117.  Wilkins  v.  Des- 
pard. 

But  the  purchaser,  at  all  events,  is  entitled  to  salvage. 
While  the  property  was  in  the  hands  of  the  captor,  it 
was  totally  lost  to  the  owner,  who  ought  at  all  events  to 
repay  to  the  purchaser  his  purchase  money,  with  in- 
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Ko»       tere«t|  and  the  ei^ense  of  transponttioii  tQ  this  coifti- 

March  3* 

Marshall,  Ch.  J.  delivered  die  opinion  of  the 
court* 

This  is  ft  claim  for  a  cargo  of  coiFee,  &c.  which,  af- 
ter being  shipped  from  a  port  in  Santo  Domi^v^  in  pos- 
session of  the  brigaiub^  was  captured  by  a  French  pri- 
vateer, and  carried  into  Barracoa^  a  small  port  in  the 
bland  of  Cuba^  where  it  was  sold  by  the  captor*  The 
cargo,  having  been  brought  by  the  purchaser  into  the 
state  of  $outh  Carolina,  was  libelled  in  the  court'  of 
adminlty,  by  the  original  American  owner.  The  pur- 
chaser defends  his  title  by  a  sentence  of  condemnation 
pronounced  by  a  tribunal  sitting  in  Santo  Domingo^  after 
the  property  had  been  libelled  in  the  court  of  thU  coun- 
try ;  and  by  an  order  of  sale  ntade  by  a  person  styling 
himself  delegate  of  the  French  government  of  Saoito 
Domingo  at  St.  Jagio  de  Cuba* 

The  .great  question  to  be  decided  is, 

Was  this,  oontence  fronotmccd  hf  a  court  ofcomfeteni- 
juriodiction  f 

At  the  threshold  of  this  interesting  inquiry,  a  diffi- 
culty presents  itself,  which  is  of  no  inconsiderable  mag- 
nitude*   It  is  this* 

Can  thio  court  examine  the  jurtoiRction  of  a  foreign 
tribunal  f 

The  c6urt  pronouncing  die  sentence,  of  necessity  de- 
cided in  favour  of  its  jurisdiction  i  and  if  the  decision 
was  erroneous,  that  error,  it  is  said,  ought  to  be  cor- 
rected by  the  superior  tribunals  of  its  ohnm  country,  not 
by  those  of  a  foreign  country. 

This  proposition  certainly  cannot  be  admitted  in  its 
full  extent.     A  sentence  professing  on  its  face  to  be  the ' 
sentence  of  a  judicial  tribunal,  if  rendered  by  a  self- 
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oottttitQted  body,  or  by  a  body  not, empowered  by  ita 
gDvemmem  to  take  cognizaiice  of  the  subject  it  had 
decided)  could  have  no  legal  effect  whatever. 

The  power  of  the  court  theu  is,  of  necessity,  exa- 
minable to  a  certain  extent  by  that  tribunal  which  is 
compelled  to  decide  whether  its  sentence  has  changed 
the  right  of  property.  The  power,  under  which  it  acts, 
must  be  looked  into ;  and  its  audiority  to  decide  ques- 
tioni,  which  it  professes  to  decide,  must  be  considf.red. 

But  although  the  general  pbwer  by  which  a  court 
takes  jurisdiction  of  causes  must  be  inspected,  in  order 
to  determine  whether  it  may  rightfully  do  what  it  pro- 
fcises  to  do,  it  is  still  a  ouestlon  of  serious  difficult}', 
whether  the  situation  of  the  particular  thing  on  which 
the  sentence  has  passed,  may  be  inquired  into,  for  the 
purpose  of  deciding  whether  that  thing  was  in  a  state 
which  subjected  it  to  the  jurisdiction  of  the  court  pass- 
ing the  sentence.  For  example ;  in  every  case  of  a 
foreigii  semence  condemning  a  vessel  as  prize  of  war. 
the  authority  of  the  tribunal  to  act  as  a  prise  court  must 
be  examinable.  Is  the  question,  whether  the  vessel 
condemned  was  in  a  situation  to  subject  her  to  the  ju« 
risdiction  of  that  court,  also  examinable  i  This  ques* 
tion,  in  the  opinion  of  the  court,  must  be  answered  in 
the  affirmadve. 

Upon  principle,  it  would  seem  that  the  operation  of 
every  judgment  must  depend  on  the  power  of  the  court 
to  render  that  judgment ;  or  in  other  words,  on  iu  ju- 
risdiction over  the  subject-matter  which  it  has  deter- 
mined. In  some  cases,  that  jurisdiction  unquestionably 
depends  as  well  on  the  state  of  the  thing,  as  on  the 
constitution  of  the  court.  If  by  any  means  whatever  a 
prise  court  should  be  induced  to  condemn,  as  prize  of 
war,  a  vessel  which  was  never  captured,  it  could  not  be 
contended  that  this  condemnation  operated  a  change  of 
property.  Upon  principle,  then,  it  would  seem  that, 
to  a  certain  extent,  the  capacity  of  the  court  to  apt  upon 
the  thing  condemned,  arising  from  its  being  within,  or 
without  their  jurisdiction,  as  well  as  the  constitution  of 
the  court,  may  be  considered  by  that  tribi^ial  which  is 
to  decide  on  the  effect  of  the  sentence. 
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Passing;  from  principle  t6  authoritjr,  we  find,  thattn 
the  courts  of  England,  wliose  decisioiis  are  panicularlj 
mentioned,  because  we  are  best  acquainted  with  them, 
and  because,  as  is  believed,  they  give  to  foreign  sen- 
tences as  full  eflfect  as  are  given  to  them  in  any  part  of 
the  civilized  world,  the. position, thai  the  tentence  of  a 
fc(reign  court  is  conclusive  with  respect  to  what  it  pro- , 
fesses  to  decide,  is  uniformly  qualified  with  the  limita- 
tion that  it  has,  .in  the  given  case,  jurisdiction  of  the 
aubject-matter. 

This  general  dictum  is  explained  by  particidar  caseji. 

The  case  of  the  Flad Oyen,  1  Xoi.  114.  was  -a  vessel 
condemned  by  a  belligercpnt  court  sitting  in  a  neutral 
territory  ;,  consequently,  the  objection  to  that  sentence 
turned  entirely  on  the  defect  in  the  constitution  of  the 
court. 

The  Christopher^  ^  Rob.  17S.  was  condemned  while 
tying  in  the  port  of  an  ally.  The  jurisdiction  of  the 
court  passing  the  sentence  was  affirmed,  but  no  doubt 
seems  to  have  been  entertained,  at  the  bar,  or  by  the 
judge  himself,  of  his  right  to  decide  the  question,  whe- 
ther a  court  of  admiralty  sittinjp;  in  the  countr}^  of  the 
captor  could  take  jurisdiction  ofa-prize  lying  in  the  port 
of  an  ally.  The  decision  of  the  tribunal  at  Bayonne  in 
favour  of  its  own  jurisdiction,  was  not  considered  as 
conclusive  on  the  court  of  admiralty  in  England,  but 
diat  question  was.  considered  as  being  perfectly  open, 
and  as  depending  on  the  law  of  nations. 

The  case  of  The  Kzerlighett^  S  Rob.  82.  is  of  the 
same  description  with  that  of  The  Christopher^  and  es- 
tabUshes  the  iame  principle. 

In  the  case  of  The  Henrick^and  Maria^  4  Rob.  35. 
Sir  W.  Scott  determined  that  a  condemnation,  by  the 
court  of  the  captor,  of  a  vessel  lying  in  a  neutral  port, 
was  conformable  to  the  practice  of  nations,  and  there- 
fore valid  i  but  in  that  case  the  right  to  inquire  whether 
the  situation  of  the  thing,  the  hcus  in  fun^  did  not  take 
it  out  of  the  jurisdiction  of  the  court,  was  considered 
as  unquestionable. 
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TIkb  ciic  of  TAr  Ctmrf ^  6  nco^.  MS.  ttali Js  on  the 
principles* 


The  Heletia^  4  iPofc  3«  waa  a  Bridsb  ireesel  captured 
by  an  Algiuine  coraair  owned  by  the  Dey^  and  trans* 
ferred  to  a  Spanish  purchaser  by  a  public  act  in  solemn 
manner  before  the  Spanish  consuL  The  transfer  jras 
guaiantf ed  by  the  Dev  himself.  The  vessel  was  again 
transferred  to  a  British  purchaser  under  the  public  sancs 
tion  of  the  judge  of  the  viceradmiralty  court  of  Mi-* 
Borca^  after  that  place  had  surrendered  to  the  British 
arins*  On  a  claim  in  the  court  of  admiralty  by  Oat 
original  British  owner^  Sir  W«  Scptt  affirmed  the  title 
of;  the  purchaiseri  but  expressed  no  doubt  of  the  right 
rf  the  court  to  inTestigate  the  subject.' 

The  manner  in  which  this  subject  is  understood  in 
die  courts  of  England^  may  then  be  considered*  as  es^ 
tabliilied.on  uncontrovertible  authority*  Although  no 
case  has  been  found  in  which  the  validi^  of  a  foreign 
sentence  has  been  denied,  because  the  thing  was  tu>t 
within  the  poru  of  the  captor,  yet  it  is  apparent  that 
the  courts  of  that  country  hold  themselves  warranted 
in  escamining  the  jurisdiction  of  a  foreign  courts  by 
which  a  sentence  ot  condemnation  has  passed^  not  only, 
in  relation  to  the  constitutional  powers  of  the  court,  but 
also  in  relation  to  the  situation  of  the  thing  on  which 
those  powers  are  exercised  \  at  least  so  far  as  the  right 
of  the  foreign  court  to  take  jurisdiction  of  the  thing  is 
regulated  by  the  law  of  nations  and  by  treatiesi  There 
is  no  r^eason  to  suppose  that  the  tribunals  of  any  other 
country  whatever  deny  themselves  the  same  power.  It 
is,  therefore,  at  present,  considered  as  the  uniform 
practice  of  civilized  nations,  and  is  adopted  by  this 
cotut  as  the  true  principle  which  ought  to  govern  in 
this  case* 

In  pursuing  the  inquiry,  then,  whether  the  tribunal 
erected  in  St.  Domingo  was  acting  on  a  case  of  which 
it  had  jurisdiction  when  The  Sarah  was  condemned, 
this  court  will  examine the  constitutional  powers  of  th^t. 
tribunal^  thexharacter  in  which  it  acted,  andH!he  situa« 
tion  of  the  subject  on  which  it  acted* 

V«1. 17.  Mm 
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RofB  Admitting  that  the  ordioaiy  tribunal  erected  in  SU 

Domingo  was  capable  of  acting  as  a  prize  court,  and 
also  of  taking  cognizance  of- offences  against  regula- 
tions  purely  municipal,  it  is  material  to  inquite  in  which 
character  it  pronounced  the  sentence  of  condenmation  in 
the  case  now  under  consideration* 

In  making  this  inquiry,  the  rehtive  situation  of  St. 
Domingo  and  France  must  necessarily  be  considered. 

The  colony  of  St.  Domingo  originaHy  belonpng  to 
France,  had  broken  the  bond  which  connected  her  with 
the  parent  state,  had  declared  herself  indepauknt^  and 
was  endeavouring  to  support  that  independence  by 
arms.  France  stiu  asserted  her  claim  of  sovereignty, 
and  had  employed  a  military  force  in  support: of  that 
claim.  A'wurde  facto  then  unquestionably  esdsted  be- 
twfeen  France  and  St.  Domingo.  It  has  been  argued 
that  the  colony,  having  declared  itself  a  sovereign  state, 
and  having  thus  far  maintained  iu  sovereignqr  by  arrna, 
must  be  considered  and  treated  by  other  nations  as 
sovereign  in  fact,  and  as  being  entitled  to  maintain  the 
same  intercourse  with  the  world  that  is  maintained  by 
other  belligerent  nations.  In  support  of  this  argument, 
the  doctrines  of  Fattel  have  been  particulariy  referried 
to.  But  the  language  of  that  writer  is  obviously  ad- 
dressed to  sovereigns,  not  to  courts.  It  is  for  govern- 
ments to  decide  whether  they  will  consider  St.  Do- 
mingo as  an  independent  nation,  and  until  such  decision, 
shall  be  made,' or  France  shall  relinquish  her  claim, 
courts  of  justice  must  consider  the  ancient  sjate  .of 
tMnffs  as  remaining  unaltered,  and  the  sovereign  power 
of  France  over  that  colony  as  still  subsisting. 

It  is  not  intended  to  say  that  belligerent  rights  may 
not  be  supeindded  to  those  of  sovereignty.  But  admit- 
tinga  sovereign  who  is  endeavouring  to  reduce  his  re- 
volted subjects  to  obedience,  to  possess  both  sovereign 
and  belligerent  rights,  and  to  be  capable  of  acting  m 
either  character,  the  manner  in  which  he  acts  must 
determine  the  character  of  the  act.  If  as  a  legislator  . 
he  publishes  a  law  'ordaining*  punishments  for  certain 
offences,  which  law  is  to  be  applied  by  couru,  the  na- 
ture of  the  law,  and  of  the  proceedings  under  it,  will 
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decide  whether  his  an  ezerciae  of  belligerent  rights,  or 
exdiisively  of  his  sovereign  power ;  and  whether  the 
court,  in  applying  thn  law  to  particular  cases,  acu  as  a 
prise  court,  or  as  a  court  enforcing  municipal  regula- 


Iiiet  the  acts  of  the  French  government  which  relate 
to  this  subject  be  inspected* 

The  notification  given  by  Mr.  Pichon^  the  French 
charge  d^affidrei  to  the  American  government,  which 
was  published  in  March',  1803,  interdicts  all  manner  of 
intercourse  with  the  ports  of  St.  Domingo^  in  posses* 
sion  of  the  revolted  negroes,  and  declares  that  *^  cruisers 
will  arrest  all  foreign  vessels  attemMing  to  enter  any 
other  jx)rt,  and  to  communicate  with  any  of  the  revolt* 
ed  negroes,  to  carry  either  ammunition  or  provisions  to 
them*  Such  vessels,"  he  adds,  ^  shall  be  confiscated, 
and  the  commanders  severely  puhbhed,  as  violating 
the  rifffats  of  the  French  Repuhhc,  and  the  law  of  na* 
tions***^ 

It  might  be  questioned,  under  this  notice,  whether 
vessels  sailing  on  the  high  ieas,  having  traded  with  one 
of  the  brigand  ports,  would  be  considered  as  liable  to 
seisure  and  to  confiscation,  after  passing  the  territorial 
jurisdiction  of  the  government  of  Su  Domingo.  A 
free  trade  with  that  colonpr  had  been  allowed,  and  the 
revocation  of  that  license  is  made  known  to  the  govern* 
ment  of  the  United  Sutes*  To  its  revocation  the  or* 
dinary  lights  of  sovereignty  alone  were  sufficient*  The 
notification,  however,  refers  to  the  order  of  the  com- 
mander in  chief  of  the  French  Republic,  in  Si.  Jio* 
mingo  i  and  that  order  would  of  course  be  examined  as 
exhibiting  more  perfectly  the  extent  and  the  nature.of 
die  rights  which  the  French  Republic  purposed  to  ex« 
ercise* 

The  par|*cular  order  which  preceded  this  notificat'ton 
is  in  thest  «rords  :  ^  Every  vessel,  French  or  foreign, 
^hich  shat  be-  found  by  the  vessels  of  the  Republic 
riding  at  anchor  in  the  ports  of  the  island  not  designated 
by  these  presents,  or  within  the  bays,  creeks,  and  land<» 
ing  places  on  the  coast,  or  under  sail  at  a  less  disunce 
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than  two  leagues  from  thd  coast,  and  cbiniiittnicating 
frUh  the  land,  shall  be  forfeited*^ 

The  next  decree  is  dated  theSSd  of  June,  1802,  and 
the  extract  which  b  supposed  to  regulate  this  pdrrjcular 
subject,  is  in  these  words  ;  ^^  Ever^  vessel,  I<ieDch  or 
foreign,  which  shall  be  found  by  the  vessels  of  the  Re- 
public anchored  in  one  of  the  ports  of  the  island,  not 
designated  by  the  present  decree,  or  in  the  bays,  coves, 
or  landings  at  the  coast,  or  under  sail  ait  a  less  d*?*»tanee 
than  two  leagues  from  the  coast,  and  communkating 
with  the  land,  shall  be  arrested  and  confiscated.'' 

Nothing  can  be  more  obvious  than  that  these « are 
strictly  territorial  regulations,  proceeding  from  the  sove» 
reign  power  of  St  Domingo,  and  intended  to  en- 
force sovereign  rights*  Seiaure  for  a  breach -.of  this 
iaw  i^  to  be  made  only  within  those  limits  over  which 
the  sovereign  diumed  aright  to  legislate,  i^n  virtue  of 
that  exclusive  dominion  which  every  nation  possessed 
within  .its  own  territory,  and  within  such  a  distance 
from  the  land  as  may  be  considered  as  a  part  of'its  ter- 
ritory. ,  This«power  is  the  same  in  peace  and  in  war,  and 
is  exercised  according  to  Ae  discretion  of  the  sove- 
reign. The  prohibition  and  the  penalty  aretlie  same  on 
French  and  foreign  vessels* 

This  subject  was  agam  taken  up  in  October,  1802, 
in  BXkarretCy  which  in  part  regulates  the' coasting  trade 
of  the  island.  The  4th,  5th  and  ,6th  articles  of  this 
decree  respect  foreign  as  well  as  French  vessels,  and 
subject  them  to  confiscation  in  the  cases  which  >afe  there 
enumerated* 

These  are  all  of  the  same  description  with  those  stated 
.  in  the  arrete  of  the  22d  of  June  ;  and  no  seizure  is-  au- 
thorised but  of  vessels  found  within  two  leagues  of  the 
coast* 

The  last  decree  is  that  which  was  issued  by  General 
Ft f rand  an  the  1st  of  March,  1804>.  \  This  deserves  the 
more  attention,  because  it  is  that  on  which  the  courts 
profess  to  found  their  sentence  of  /condemnation,  in  the 
particular  case  under  consideration,  and  because  General 
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Ferrand  uses  expressions  which  clearly  indicate  the 
point  of  view  in  which  all  these  arrctes  were  contem- 
plated by  the  government  of  the  island. 

The  title  of  this  arrtte  is,  **  An  arreie  relative  to 
vessels  taken  in  contravention  of  the  dispositions  of  the 
laHs  and  regulations  concerning  French  and  foreign 
commerce  in  the  colony." 

In  stating  the  motives  for  this  ordinance,  it  is  said, 
^  That  some  French  agents  in  the  neighbouring  and  al- 
lied islands  had  mistaken  the  application  of  the  laws  and 
regulations  concerning  vessels  taken  in  contravention, 
upon  the  coasts  of  St.  Domingo  occupied  by  the  re- 
bels, and  had  confounded  those  prizes  with  those  which 
were  made  upon  the  enemy  of  the  state."  "  Desiring 
to  put  an  end  t  ^  all  the  abuses  which  might  result  from 
this  mistake,  and  which  would  be  as  injurious  to  the 
territorial  sovereignty  as  to  the  rights  of  neutrality," 
the  commander  in  chief,  after  some  further  recitals, 
which  are  not  deemed  material,  ordains  the  law  under 
which  the  tribunals  have  proceeded. 

The  distinction,  between  seizures  made  in  right  of 
war,  and  those  which  are  made  for  infractions  *  of  the 
commercial  regulations  established  by  the  sovereign 
power  of  the  state,  is  here  taken  in  terms.;  SLtid  that 
legislation,  which  was  directed  agiunst  vessels  contra- 
vening the  laws  and  regulations  concerning  French  and 
foreign  commerce  in  the  colony,  is  clearly  of  the  latter 
description. 

The  first  article  of  this  ordonnance  is  recited  in  the 
sentence,  as  that  on  which  the  condemnation  is  founded. 
It  is  in  these  words  : 

**  The  p<5rt  of  Santo  Domingo  is  the  only  one  in  the 
colony  of  St.  Domingo  that  is  open  to  the  French  and 
foreign  commerce  ;  in  consequence,  all  vessels  anchored 
in  the  bays,  harbours,  and  landing  places,  on  the  coast 
occupied  by  the  rebels,  those  cleared  for  the  pbrts  in 
their  possession  coming  out  with  or  without  a  cargo, ' 
and,  generally,  all  vessels  sailing  in  the  territorial  ex- 
tent  of  the  islar^d,  (except  that  from  Cape  Raphael  to 
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Ocoa  bay,)  foujnd  at  a  distance  less  than  two  leagues 
from  th  e  coast,  shall  be  detained  by  the  state  vesbels 
and  privateers  having  our  letters  of  marque,  who  shall 
conduct  them,  if  possible,  into  the  port  of  Staito  Do* 
ntingo^ '  that  the  confiscation  of  the  said  vessels  and  car- 
goes ihay  be  pronounced.*' 

As  this  article  authorises  a  seizure  of  those  vessels 
only  which  are  ^  sailing  within  the  territorial  extent  of 
the  island,,  found  within  less  than  two  leagues  of  the 
coast,"  it  is  deemed  by  the  court  to  be  sufficiently  evi- 
dent that  the  seizure  and  confiscation  are  made  in  con- 
sequence  of  a  violation  of  municipal  regulation,  and 
not  in  right  of  wan  It  is  true  that  the  revolt  of  the 
colony  is  the  motive  fpr  this  exercise  of  sovereign  power. 
Still  it  is  an  exercise  of  sovereign  power,  restricting  it- 
selir  within  those  limits  which  are  the  province  of  mu- 
nicipal law,  not  the  exercise  of  a  belligerent  right. 

The  tribunal  professing  to  carry  this  law  into  execu- 
tion, though  capable  of  sitting  either  as  a  prize  or  an  in- 
stance court,  must  be  considered  in  this  case  as  acting  in 
the  character  of  an  instance  court,  since  it  is  in  that 
character  that  it  punishes  violations  of  municipal  law. 

The  Sarah  was  captured  more  than  ten  leagues  from 
the  coast  of  St.  Domingo,  w^s  never  carried  within  the 
jurisdiction  of  the  tribunal  of  that  colony,  was  sold  at 
Barracoa,  in  the  island  of  Cuba,  and  afterwards  con- 
demned as  pri2^  under  the  arrete  of  General  Ferrandy 
which  has  been  stated. 

If  the  court  of  St.  Domingo  had  jurisdiction  of  the 
case,  its  sentence  is  conclusive.  If  it  had  no  jurisdic- 
tion, the  proceedings  are  coram  nonjudice^  and  must  be 
disregarded. 

Of  its  own  jurisdiction,  so  far  as 'depends  on  muni- 
cipal rules,  the  court  of  a  foreign  nation  must  judge, 
and  its  decision  must.be  respected.  But  if  it  exercises 
a  jurisdiction  which,  according  to  the  law  of  nations^ 
its  sovereign  could  not  confer,  however  available^  its . 
sentences  may  be  within  the  dominions  of  the  prince 
from  whom  the  authority  is  derived,  they  are  not  re- 
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garded  by  foreign  courts.  This  distincrion  is  taken 
upon  this  principle,  that  the  law  of  nations  is  the  law 
of  all  tribunals,  in  the  society  of  nations,  and  is  sup* 
posed  to  be  equally  understood  by  alL 

Thus  the  sentence  of  a  eourt  sitting  in  a  neutral  ter«> 
ritory,  and  instituted  by  a  belligerent;  has  been  declared 
not  to  change  the  property  it  professed  to  condemn ; 
and  thus  the  question  whether  a  prize,  court  sitting  m 
the  country  of  the  captor>  could  condemn  property  lying 
•in  a  neutral  port,  has  been  fully  examined,  and  although 
the  jurisdiction  of  the  court  in  such  case  was'admitledi 
yet  no  doubt  appears  to  have  been  entertained  of  the 
propriety  of  examining  the  question,  and  deciding  it 
according  to  the  practice  of  nations. 

Since  courts,  who  are  required  to  decide  whether  the 
condemnation  of  ijt  vessel  and  cargo  by  a  foreign  tribu^ 
nal  has  effected  a  change  of  property,  may  inquire  whe* 
ther  the  sentence  was  pronounced  by  a  court  nyhich,  ' 
aiccording  to  the  principles  of  national  law,  could  hav^ 
jurisdiction  over  the  subject ;  this  court  must  inquire 
whether,  in  conformity  i%ith  that  law,  the  tribunal  sit- 
ting at  St*  Domingo  to  punish  violations  of  the  muni- 
cipal laws  enacted  by  its  sovereign,  could  take  juris* 
diction  of  a  vessel  seized  on  the  high  seas,  for  infract- 
ing those  laws,  and  carried  into  a  foreign  port* 

In  prosecuting  this  inquiry^  the  first  question  which 
presents  itself  to  the  mind  is,  what  act  gives  an  inchoate 
jurisdiction  to  a  court  I 

It  cannot  be  the  offence  itself..  It  is  repugnant  to 
every  idea  of  a  proceeding  in  rem^  to  act  against  a  thing 
which  is  not  in  the  power  of  the  sovereign  under  whose 
authority  the  court  proceeds ;  and  no  nation  will  admit ' 
that  its  property  should  be  absolutely  changed^  while 
remaining  in  its  own  possession,  by  a  sentence  which  Is 
entirely  ex  parte*  Those  on  board  a  vessel  are  supposed 
to  represent  all  who  are  interested  in  it«  and  if  placed 
in  a  situation  which  requires  them  to  take  notice  of  any 
proceedings  against  a  vessel  and  cargo,  and  enables 
them  to  assert  the  rights  of  the  interested,  the  cause  is 
considered  as  being  properly  heard,  and  all  concerned 
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are  parties  to  it.  But  the  ownerB  of*  veaids  navigatiiig 
the  high  seas  or  lying  m  port,  cannot  take  notice  of  any 
proceedings  which  may  be  instituted  against  those  ves* 
sels  in  foreign  countries  ;  and  consequently,  such  pro* 
ceedings  would  be  entirely  tx  parte^  and  a  sentence 
founded  dn  them  never  would*^  bey  and  never  ought  to 
be,  regarded. 

The  offence  then  alleged  to  have  been  committed  by 
The  Sqrahy  could  not  be  cognisable  by  the  court  of  St« 
Domingo,  until  some  other  act  was  performed  which 
should  make  the  owners  of  the  vessel  and  cargo  parties' 
to  tke  proceedings  instituted  against  them,  and  should 
place  tpem  within  the  legitimate  power  of  the  sovereign, 
for  the  infraction  of  whose  laws  they  were  to  be  con* 
fiscated.  There  must  then  be  a  seizure,,  in  order  to 
vest  the  possession  of  the  thing  in  the  offended  sove- 
reign, and  enable  his  courts  to  proceed  against  it*  This 
seizure,  if  made  either  by  a  civil  officer,  or  a  cruiser 
acting  under  the  authority  of  the  sovereign,  vests  the 
possession  in  him,. and  enables  him  to  inquire,  by  his 
tribunals  constituted  for  the  purpose,  into  the  allegations 
made  against,  and  in  favour  of  the  offending  vesset^ 
Those  interested  in  the  property  which  has  been  seised 
are  considered  as  parties  to  this  inquiry,  and  all  nations 
admit  that  the  sentence,  whether  correct  or-otfierwue, 
is  conclusive* 

Will  a  seizure  de  factp^  made  without  the  territorial 
dominion  of  the  sovereign  under  cover  of  whose  au«* 
thority  it  is  made,  give  a  court  jurisdiction  of  a  thing 
never  brought  within  the  dominions  of  that  sove-' 
reign  \ 

This  is  a.  question  upon  which' considerable  difficult 
has  been  felt,  and  on  which  some  contrariety  of  opinion 
exists*  It  has  been  doubted  whether  proceedidgs,  de- 
nominated judicial,  are,  in  such  a  case,  mer^dy  irregu- 
lar, or  are  to  be  considered  as  absolutely  void,  being 
coram  non  judiee.  If  misrely  irregular,  the  courts  of 
the  country  pronouncing  the  sentence  were  the  exclu- 
sive judges  of  tha(  irregularity,  and  their  decision  binds 
tlie  world ;  if  coram  nonjudiccj  the  sentence  is  as  if  not 
pronounced. 
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It  is  conceTled  that  the  legislatioii  of-  every  country  is 
territorial  i  that  beyond  its  own  territory,  it  can  only 
affect  its  ovm  subjects  or  citizens.  It  is  not  easy  to 
conceive  a  powlcr  to  execute  a  municipal  lav,  or  to'  en- 
force obedience  to  that  law  without  the  circle  in  which 
that  law  operatives.  A  power  to  seize  for  the  infraction 
of  a  law  is  derived  from  th^  sovtreigd,  and  must,  be 
exercised,  it  would  seem,  within  those  limits  which 
circumscribe  the  sovereign  power.  The  rights  of  war 
may  be  exerdised  on  the  high  seas,  because  war  is  car- 
ried on  upon  the  high  seas ;  but  the  pacific  rights  of 
sovereignty rmust  be  exercised  within  the  territory  of 
the  sovereign. 


If  these  propositions  be  true,  a  seizure  of  a  person  i 
not  a  subject,  or  of  a  vessel  not  belonging  to  a  subje«t,  j 
made  on  the  high  seas,  fd^  the  breach  of  a  municipal  i 
regulation,  is  an  act  which  the  sovereign  cannot  au- 
thorise. The  person  wh6  makes  this  seizure,  then,  * 
VMkcs  it  on  a  pretext  which,  if  ^rue,  will  not  justify  the  « 
act,  and  is  a  marine  trespasser.  To  a  majority  of  the  , 
court  it  seems  to  follow,  that  such  a  seizure  is  cotally  < 
invalid  ;  that  the  possession,  acquired  by  this  unlawful  ! 
act,  is  his  own  possession,  not  that  of  the  sovereign  ;  ^ 
and  that  such  possession  confers  no  jufrisdiction  on  the  , 
oourt  of  the  country  to  which  the  captorbelongs.  ] 

This  having  been  the  fact  in  the  case  of  The  Sarah,  i 

and  neither  the  vessel,  npr  the  captain;  supercargo,  nor  j 

crew,  having  ever  been  brought  within  the  jurisdiction  ' 

of  the  court,  dr  within  the  dominion  of  the  sovereign 
whose  laws  were  infracted,  the  jurisdiction  pf  the  court 
over  the  subject  of  its  sentence  never  attached,  $he 
proceedings  were  entirely  ex  parte^  and  the  sentence  is 
not  to  be  regarded* 

The  case  of  Tfie  Helena,  already  cited,  may  at  first 
view  be  thought  a  case  which  would  give  validity  to  any 
seizure  wherever  made,  and  would  refer  the  legality  of 
that  seizure  solely  to.  the  sovereign  of  tlie  captor.  But 
on  a  deliberate  considen^tion  of  that  case,  the  majority 
of  the  court  is  of  opinioti  that  this  inference  is  not  war* 
ranted  by  it.     Several  circumstances  coacurred  in  pro- 
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duciog  the  decision  which  was  made,  anddioie  circom* 
staDces  vary  that  case  materially  from  this.  The  cap» 
tured  vessel  was  cairied  into  port,  and  while  in  the 
power  of  the  sovereign  was  transferred  by  his  particular 
authority  in  solemn  form. 

In  such  a  case.  Sir  W.  Scott  conceived  that  a  sentence 
of  confiscation  conformably  with  the  laws  of  Algiers, 
was  to  be  presumed.  But  his  decision  did  not  turn 
singly  on  -this  point*  The  vessel,  after  passing  in  this 
formal  manner  to  a  Spanish  purchaser,  had,  with  equal 
solemnity,  been  agam  transferred  to  a  British  pur- 
chaser ;  and  the  judge  considered  this  second  purchaser» 
with  how  much  reason  D\ay  perhaps  be  doubted,  as  in 
a  better  situation  than  the  original  purchaser.  This 
case  is  badly  reported,  die  points  made  by  counsel  on 
one  side  are  totally  omitted,  and  the  opinionof  the  judge 
is  not  given  with  that  clearness  which  usually  character- 
izes the  opinions  of  Sir  William  Scott*  But  the  sei- 
zure was  presumed  to  be  made  by  way  of  reprisals  for 
some  breach  of  the  treaty  between  the  two  powers,  so 
that  the  possession  of  the  captor  was  considered  as  le- 
gitimately-the  possession  of  his  sovereign,  and  from  the 
subsequent  conduct  of  the  Dey  himself,  a  condemxiation 
according  to  the  usages  of  Algiers  was  {^resumed* 

But  in  presuming  a  condemnation,  this  case  does  not, 
it  is  thought,  dispense  with  the  necessity  of  one ;  nor 
is  it  suppose,  in  presuming  a  legitimate  cause  of  sei- 
zure, to  declare  that  a  seizure  made  without  authority^ 
by  II  commissioned  cruiser,  would  vest  the  possession 
In  the  sovereign  of  the  captor,  and  give  jurisdiction  to 
his  courts. 

If  this  case  is  fo  be  considered  as  if  no  sentence  of 
condemnation  was  ever  pronounced,  the  property  is  not 
changed,  and  this  court,  having  no  right  to  enforce  the 
penal  laws  of  a  foreign  country,  cannot  inquire  into  any 
infraction  of  those  laws.  The  property  in  this  particu* 
Jar  case  was. purchased  under  circumstances  which  ex- 
clude any  doubt  respecting  its  identity,  and  respecting 
the  full  knowledge  of  the  purchaser  of  the  nature  of  the 
title  he  acquired. 
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The  sentence  of.  condemnation  being  considered  as 
null  and  invalid,  the  property  is  unchanged,  and  there- 
fore ought  to  be  recovered  by  the  libellants  in  the  court 
belo#.  But  those  libitrllants  ought  to  account  with  the 
defendants  for  the  freight,  insurance,  and  duties  on  im- 
portation, and  for  such  other  expenses  as  would  have 
been  properly  chargeable  on  themselves  as  importers ; 
and  each  party  is  to  beachis  own  costs. 

The  sentence  of  the  circuit  court  is  to  be  reversed^ 
and  also  the  sentence  of  the  district  sourt,  so  far  as  it 
contravenes  this  opinion,  and  the  cause  is  to  be  re- 
manded to  the  circuit  court  for  the  district  of  South 
Carolina,  for  a  final  decision  thereon* 

Livingston,  J.  Without  expressing  an  opinion  1m 
the  invalidity  of  a  seizure  on  the  high  seas  under  a 
municipal  regulation,  if  the  property  be  immediately 
carried  into  a  port  of  the  country  to  which  the  capturing 
▼essel  belongs,  and  there  regularly  proceeded  against^ 
Iconeur  in  the  judgment  just  delivered,  because  The 
Sarah  and  her  cargo  were  condemned  by  a  French  tri- 
bunal dttinj;  at  St.  Domingo,  without  having  been  car- 
ried into  that,  or  any  other  French  port,  and  while 
lying  in  the  port  of  Charlestbn,  South  Carolina,  whither 
lliey  had  been  carried,  by  and  with  the  consent  of  the 
oaptor. 

CusRiNC  and  Chase,  Justices,  concurred  in  opinion 
with  Judge  Lhing-ston. 

Johnson,  J,  This  cause  comes  up  on  appeal  from  the 
ciixuit  court  of  Soufh  Carolina,  acting  in  the  capacity 
of  an  insunce  court  o£  admiralty.  The  doctrines  which 
rcsgulated  the  decision  of  the  circuit  court,  are  not  over- 
ruled by  fi  majority  of  the  bench  ;  but  the  decree  of  thatF. 
court  is  rescinded,  bebause  to  three  of  the  fiye  judges 
who  concur  in  sustaining  the  appeal,  it  appears  that 
the  property  could  not  b^  condemned  in  the  court  of  St. 
Doming^,  while  lying  in  a  neutral  port;  and  to  the 
oihier  two,  that  the  capture  on  the  high  seas,  for  a  breach 
of  municipal  regulation,  was  contrary,  to  the  law  of  nis- 
ti<  as,  and  therefore  vested  no  jurisdiction  in  the  court 
of  St.  Domingo.     On   the  former  doctrine  it  is  ni^t 
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necessary  to  make  any  observations,  because  in  the  case 
of  the  Sea^fiowtry  argued  together  with  this  as  one  cause, 
and  decided  on  the  same  day,  that  doctrine  is  expressly 
overruled.  But  on  the  latter  point  I  think  it  proper, 
briefly  to  state  the  reasons  upon  which  I  found  ihy  dis- 
approbation, both  of  the  doctrine  and  of  its  application 
to  ihis  case. 

It  would  have  been  some  relief  to  us  in  determining 
this  question,  bad  it  been  made  a  point  by  counsel,  either 
in  their  argument  in  this  court,  or  in  the  court  below  ;. 
but  it  appears  to  have  been  lyhoUy  unnoticed  by  them. 

Most  of  the  difficulties  wnich  have  occurred  in  the 
investigation  of  this  case,  appear  to  have  resulted  from 
an  indistinct  view  of  the  nature,  origin,  and  object  of 
prize  courts.  Conducted  by  the  same  forms,  and  very 
generally  blended  in  the  same  persons,  it  is  not  easy  to 
trace  upon  the  mind,  the  discriminating  line  between  the 
inaianct  and  prize  courts ;  yet  the  object  of  the  institu- 
tion of  the  latter  court,  when  considered,  strongly  marks 
the  distinguishing  point  between  them.  In  its  ordinary 
jurisdiction,  the  admiraltx'  takes  cognizance  of  mere 
questions  of  meum  and  itmm  arising  between  individu** 
als ;  its  extraordinary  or  prize  jurisdiction  is  vested  in 
it  for  the'piirpose  of  revising  the  acts  of  the  sovereign 
himself  performed  through  the  agency  of  his  officers  or 
subjects.  A  seizure  on  the  high  seas  by  an  unauthori- 
sed individual,  is  a  mere  trespass,  and  produces  no 
change  of  right,  ii^t  such  a  seizure  made  by  sovereign 
authority,  vests  the  thing  seized  in  ^he  sovereign  ;  for 
the  fact  of  possession  must  huve  all  the  beneficial  effects 
of  the  right  of  possession,  as  the  justice  or  propriety  of 
it  cannot  be  inquired  into  by  the  courts  of  other  nations. 
But  as  this  principle  might  leave  the  unoffending  indr- 
vidual  a  prey  to  the  rapacity  of  cruisers^  or  a  victiin  to 
the  errors  of  those  who  even  mean  'well,  and  as  every 
civilized  nation  pretends  to  the  character  of  justice  and . 
moderation,  and  to  have  an  interest  in  preserving  the- 
peace^ef  the  world,  they  constitute  courts  .'ith  powers 
to  inquire  into  the  correctness  of  captures  made  under 
oolour  of  their  own  authority,  dnd  to  give  redress  to 
those  who  have  been  unmcritedly  attacked  or  injured. 
These  ^re  denominated  prize  courts,  and  the  primary 
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object  of  their  institution,  is  to  inquire  whether  a  talcing 
as  prize,  is  sanctibned  by  the  authority  of  their  sovereign, 
or  the  unauthorised  act  oi  an  individual.  From  this  it 
would  seem  to  follow,  that  the  decision  of  sueh  a  court, 
is  the  only  legal  organ  of  communication,  through  which 
the  sanction  of  a  sovereign  can  be  ascertained,  and  that 
no  other  court  is  at  liberty  to  deny  the  existence  of  sove* 
reign  authority,  for  a  seizure  which  ar  prize  court  has 
declared  to  be  the  aict  of  its  sovereign. 

The  propriety  of  such  an  act  may  correctly  ^come 
the  subject  of  executive  or  diplomatic  discussion;  but 
the  equality  of  nations  forbids  that  the  conduct  of.one 
sovereign,  or  the  correctness  of  the  principles  upon 
which  he  act^,  should  be  submitted  to  the  jurisdiction  of  • 
the  courts  of  another.  From  these  considerations  I  in* 
fer,  that  the  capture  and  continued  possession  of  The 
Sarah  and  her  cargo,  confirmed  by  the  approbatory  sen- 
tence of  a  court  of  the  capturing  power,  vest^  a  title 
in  the  claimant,  which  this. court  cannd't,  consistently 
with  the  law  of  nations,  interpose  its  authority'  to  de- 
feat. 

Having  briefly  stated  the  {;rounds  upon  which  I  ori- 
ginally formed,  and  now  adhere  to  an  opinion  in  favour 
of  the  claimanu,  I  will  consider  the  objections  stated  to 
the  jurisdiction  of  the  court,  oil  the  ground  that  the  sei^ 
zure  was  contrary  to  the  law  of  nations. 

It  is  admitted,  if  the  court  of  St*  Domingo  Had  ju- 
risdiction of  the  subject  matter,  that  the  condemnation 
completed  the  divestiture  of  property.  But  it  is  con- 
tended that  the  subject,  in  this  case,  was  not  within  their 
jurisdiction,  because  it,»was  seized  for  a  cause  not  sanc- 
tioned by  the  law  of  nations.  I  am  unfortunate  enough 
t^  think  that  neither  the  premises  nor  the  conclusion  of 
this  argument,  are  maintamable.  The  conclusion  is  sub- 
ject to  this  very  obvious  objection,  that  it>  defeats  the 
very  end  for  which  such  courts  were  created. 

To  contend  that  a  violation  of  the  law  of  nations  will 
take  away  the  jurisdiction  of  a  court,  which  sits  and 
judges  according  to  the  law  of  nations,  appears  to  ap- 
proach very  near  to  a  solecism.  The  occurrence  which 
gives  it  jurisdiction,  takes  it  awnv. 
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If  the  object  and  end  of  constituting  a  prize  court  be 
to  give  redress  against  unlairiul  capture,  and,  as  the 
books  say,  in  such  case  to  restore  ve&i  tevatia^  how  can 
it  make  reparation  to  ttie  bjured.  individual  if  it  loses  ito 
jurisdiction;  because  there  has  been  an  injury  done 
to  him,  the  court  can  give  him  no  redress*  The  argu- 
ment admiu,  that  a  capture  consistent  with  the  law  of 
nadons,  would  give  jurisdiction,  bu^how  is  the  legality 
or  illegality  of  a  captu^  to  be  determined,  unless  a 
court  can  take  jurisdiction  of  the  case.  The  legality  of 
the  capture  is  the  very  point  to  which  a  court  is  to  di- 
rect its  inquiries,  and  yet  that  inquiry  is  arrested  in  its 
inception*  The  cause  or  circumstances  of  a  capture  can. 
never  be  known  to  a  court,  without  exercising  jurisdic- 
tion on  the  subject*  To  maintain  therefore,  that  prize 
courts  can  only  exercise  jurisdiction  over  captures,  made 
consistently  with  the  law  of  nations  is,  in  eiFect,  to  de- 
prive them  of  all  jurisdiction,  since  it  leaves  no  meana 
of  deciding  the  quesdon  on  which  their  jurisdiction 
resu* 

But  the  premises  which  lead  to  this  conclusion,  will 
be  found  no  less  exeeptionable  than  the  conclusion  it- 
self;  and  the  proprie^  of  taking  into  considehition  the 
quMtions  which  form  those  premises  very  qnestionable* 
The  opinion  of  those  of  my  brethren  who  maintain  this 
doctrine,  is  founded  upon  two  propositions* 

1.  That  a  nation  cannot  capture,  on  the  high  seas,  a 
vessel  which  has  within  her  territories,  committed  a 
breach  of  a  munici  pal  law* 

9*  That  the  condemnation  in  this  case,  was  grounded 
on  an  oiFencc  against  a  municipal  law* 

To  me  It  appears  wholly  immaterial  on  what  grounds 
the  decision  be  founded,  if  the  case  be  within  their  ju* 
risdiction*  Indeed,  this  is  fully  admitted  by  those  of  the 
court,  who  mainuin  the  doctrine  that  I  am  consider- 
ing ;  but  under  the  idea  of  examining  the  jurisdiction  of 
the  court,  they*  appear  to  me  to  go  farther. and  examipe 
into  the  correctness  of  its  decision*  I  do  not  deny  that 
there  are  circumstances  material  to  the  effect  of  senten^ 
cos  of  foreign  prirc  courts,  into  which  other  courts  maty 
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inquire.    The  authorities  quoted  on  this  point  relate 
exclusively  to  two,  viz. 

1.  Whether  the  court  is  held  in  tlie  territory  of  the 
Bovereign  who  constitutes  it. 

2.  Whether  the  subject  was  sudpotcstate  of  the  sove- 
reign whose  coi^rts  condemned  it. 

lliese  circumstances  have  an  immediate  relation  to 
the  existence  of  the  court,  and  oi  its  power  of  acting  up- 
on the  subject ;  but  within  its  legitimate  scope  of  action, 
the  correctness  of  its  proceedings,  or  of  the  rules  of  de- 
cision by  which  it  is  governed,  cannot,  in  the  nature  of 
things,  and  consistently  with  the  ideaof  perfect  equality 
and  mdependence,  be  subjected  to  the  review  of  other 
courts. 

The  decisions  of  such  courts  do  not  derive  their  effect 
from  their  abstract  justice;  they  are  in  this  respect. anal** 
ogous  to  the  acts  of  sovereignty .  They  are  universally 
conclusive^  because  no  where  subject  to  revision.  Among 
nations  they  are  considered  as  entitled  to  the  same  va- 
lidity as  the  decisions  of  municipal  courts,  within  their 
respective  territories,  and  preclude  the  rights  of  parties, 
although  contrary  to  every  idea  of  law,  veason  and  evi* 
dence. 

The  court  of  St*  Domingo  being  a  court  of  co-ordi- 
nate authority  with  this,  was  equally  competent  to  decide 
a  question  of  jurisdiction  arising  under  the  law  of  na<» 
tions.  Kad  the  question  whether  a  seizure  under  mu-. 
nicipal  law,  upon  the  high  seas,  was  contrary  to  the  law 
of  nations— or,  if  contrary  to  the  law  of  nations,  ivhether 
the  court  could  not  therefore  exercise  jurisdiction  upon 
ii,  been  brought  to  the  notice  of  that  court,  it  is  pre* 
sumed  that  their  decree  would  not  have  been  void,  be* 
cause  they  maintained  the  negative  of  the  proposition. 
Had  it  been  made  a  question  before  that  court,  whether 
the  laws  of  France  authorised  the  capture  pf  The  Sarah 
at  ten  leagues  distance  from  the  coast,  or  whether  in  fac( 
the  vessel  was  not  seized  within  two  leagues  of  the 
coast,  it  is  presumed  that  their  decision  upon  these  points 
would  have  been  conclusive,  whatever  may  be  the  im- 
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RosB  pressiotf  of  this  court  from  the  evidence  now  before  ua. 
HiMBtY  ^^  ^®  impossible  for  this  court  to  pretend  to  a  knowledge 
of  all  the  facts  by  which  the  decree  of  that  court  may 
have  been  regulated.  The  decree  itself  shows  that  the 
whole  evidence  is  ngt  Before  us ;  but  if  it  were,  that 
court  is  sole  arbiter,  both  of  the  effect  of  testimony, 
and  the  credibility  of  witnesses.  A  similar  observatioh 
may  be  made  with  regard  to  the  laws  of  France,  which 
much  pains  has  been  taken  to  prove,  did  not  authorise 
this  capture.  How  can  this  court  be  supposed  to  know 
all  the  law«,  sovereign  orders,  or  received  principles 
which  regulate  the  decisions  of  foreign  <;ourts.  Such 
courts  are  best  acquainted  with  the  laws  of  their  own 
government,  and  their  decision  upon  the  existence  or 
effect  ofthose  laws  must,  in  the  nature  of  things,  be 
conclusive  in  the*  eyes  of  other  nations.  Suppose  that 
other  courts  were  so  far  at  liberty  as  to  review  the 
grounds  upon  which  such  decrees  profess  to  proceed,  the 
insuificiency  of  those  grounds  would  not  be  conclusive 
against  the  coitectness  of  such  decisions,  because  they 
may  be  maintainable  upon  other  grounds,  not  noticed, 
or  even  not  known  to  the  judge  who  pronounces  them. 

But  if  we  are  to  look  into  the  grounds  upon  which  a 
decree  is  professedly  founded,  extravagant  as  that  upon 
the  case  of  The  Sarah  is  said  to  be^  there  is  one  view  in 
which  it  may  admit  of  justification.  General  Ferrand 
in. his  preamble  declares  it  to  be  his  leiading  object  to 
remove  the  contrariety  of  opinion  which  existed  among 
iht  officers  of  government  relative  to  existing  lawtf,  re- 
specting captures  of  vessels  taken  upon  the  coasts  of  St. 
Domingo.  If  their  judges  thought  proper  to.  consi- 
der tbis  arrete  as  only  declaratory  of  pre-eXisting  laws, 
ana  that  the  words  in  the  first  article,  "  ceux  cxpedie 
**  pour  Ics  portes  en  Jeur  possession  en  sortant  avec  ou 
**  sans  chargement,**  authorised  the  capture  of  vessels 
outward  bound,  I  know  ito  reason  that  xe^e  can  'have  to 
declare  it  a  misconstruction  or  incorrect  opinion,  or,  if 
incorrect,  to  nullify  their  decree  on  that  account.  The 
conclusiveness  of  a  foreign  sentence  appears  to  be  at  an 
end,  the  moment  other  courts  undertake  to  look  into  the 
cause  for  which  a  capture  was  made.  If  the  possession 
of  the  captor  is  the  possession  of  his  sovereign,  and  his 
courts  have  a  right  merefore  to  adjudicate  property  cap- 
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tured,  or  carried  into  a  foreign  port,  it  appean  to  me  to 
be  immaterial  on  what  ground  the  capture  is  made.  The 
(act  of  diq>o88e86ion  by  sovereign,  authority,  judicially 
tlcenainedi  deprives  all  other  courts  of  the  right  to  act 
ujton  the  case. 

U|4>D  these  considerations  I  have  adopted  the  opinion 
that  weare  not  at  liberty  to  enter  into  thr  inquiry^  whether 
the  capture  of  The  Sarah  was  mad«  in  pursuance  of  belli- 
gerent or  municipal  rights.  But  if  we  ^re,  to  enter  into 
the  inquiry,  J  am  of  opinion  that  the  evidence  before  us 
plainly  ma)E^  o^^  a  case,  of  belligerent  capture,  and^ 
though  not  so,  that  the  capture  may  be  justified^  although 
for  the  breach  of  a  municipal  law. 

la  support  of  my  latter  position,  both  principle^  atxl 
Ae  practice  of-  Great  Britain  and  our  own  government 
may  be  appealed  to. . 

The  ocean  is  uic  common  jurisdiction  of  all  sovereign 
powers*;  from  which  it  does  not  result  that  their  powers 
upon  the  ocean  exist  in  a  state  of  susptusiop'Or  equipoise^ 
but  that  every  power  is  at  liberty  upon  the  ocean  to  ex» 
ercite  its.sovereigo  right,  provided  it,  does  na act  ia^ 
consistent  with,  that  general  equality  of  nations  which 
exiats  upon  th«.o^an.  The  seizure  of  a  sUp.upon  the- 
high  seas,  after  she  has  committed  an  act  oi  forfeiture 
within  a  territory,  is  not  inconsistent  with  the  sovereign 
rights  of  the  nation  to  which  she  belongs,  because  it  is 
the  law  pf  reason,  and  the  general  understanding  of  nn^ 
tions,  that  the  offending  individual  forfeits  his  claim  tf> 
protection,  and  every  .nation  is  the  legal  avenger  of  its 
own  X  wrongs.  Within  their  jurisdictional  limits  ibt 
rights  of  sovereignty  are  exclusive  ;  upon  the  ocean  they 
are  concurrent.  Whatever  the  great  principle  of  self 
defence  in  its  reasonable  and  necessary  exercise  wilt 
sanction  in  an  individual  in  a  state  of  nature,  fiatima 
may  lawfully  perform  upon  t  ^^  ocean.  This  principle,  • 
as  wall  aa  most  others,  may  be  carried  to  an  unreasonik 
ble  extent ;  it  may  be  made  the  pretence  instead  of  the 
real  ground  of  aggression,  and  then  it  will  become  a  just 
cause  of  war.  I  contend  onlv  for  its  reasonable  exercise. 
The  act  pi  Great  Britain,  of  the  24  Geo.  HI*  c«  47.  is 
predicated  upon  Aese  principles.    It  subjects  vessels.to 
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seizure,  which  approach  with  certain  cargoes  on  board, 
within  the  distance  of  four' leagues  oi  her  coast,  because 
it  would  be  difficult,  it  not  impossible  to  execute  her 
trade  laws,  it'  they  were  suffered  to  approach  nearer  ia 
the  prosecution  of  an  illicit  design.     But  it  they  hffve 
been  within  that  distance,  they  are  afterwards  sur)]ect  to 
be  seized  on  the  high  seas.   They  have  then  violated  her 
laws  and. have  forfeited  the  protection  of  their  sovereign* 
The  laws  of  the  United  States  upon  the  subject  of  trade, 
appear  to  have  been  framed  in  some  me:i6ure  after  the 
model  of  the  English  statutes  ;  and  the  29ih  section  of 
the  act  of  1799,  expressly  authorises  the  seizure  of  a 
vessel  that  has,  within  the  jurisdiction,  of  the  United 
States,   committed  aq  act  of  forfeiture,  wherever  she 
may  be  met  with*by  a  revenue  cutter,  without  limiting 
the  distance  from  the  coast.     So  also  the  act  of  1806, 
for  prohibiting  the  importation  of  slaves,  authorises  a 
seizure  beyond  our  jurisdictional  limits,  ijf  the  vessel  be 
found  with  slaves  on  board,  hovering  on  the  coast ;  a 
latitude  of  expression  that  can  only  be  limited  by  circum- 
stances, and  the  discretion  of  a  court,  and  in  case  of  fresh 
pursu't,  would  be  actually  without  limnation.     Indeed, 
sifter  lassing  the  jurisdictional  limits  of  a  state,  a  vessel 
18  as  much  on  the  high  seas  as  if  in  the  middle  of  the 
iOcean  ;  and  if  France  could  authorise  a  seizure  at  the 
distance  of  two  leagues,   she  could  at  the  distance  of 
iwenty. 

But  the  capture  of  The  Sarah  may  fairly  be  considered 
as  an  exercise  of  belligerent  right,  and  strictly  analogous 
to  seizure  for  breach  of  blockade.  The  right  of  one  na- 
tion to  exclude  all  others  from  trading  with  her  territo- 
ries, exists  equally  in  war  and  in  peace,  flad  the  ex- 
clusion in  this  case  been  merely  calculated  for  the  inte»- 
rests  of  trade,  it  may  have  been  considered  as  purely 
municipal. .  But  there  existed  a  war  between  the  pa- 
rent state  and  her  colony.  It  was  not  only  a  fact  of  the 
most  universd  notoriety,  but  officially  notified  in  the 
gasettes  of  the  United  States,  by  the  proclamation  af  the 
French  resident  M.  Pichon,  who  at  the  same  time  pub- 
lishes the  prohibition  to  trade  with  the  revolters,  with  a 
declaration  that  seizure  and  confiscation  should  be  the 
consequence  of  disobedience  to  this  prohibition.  Here 
then  was  notice  of  the  existence  of  war,  and  an  assertion 
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of  the  rightt  conseqoent.upon  U-    The  object  of  the 
measure  was  not  the  promocioQ  <>f  nnj  particular  branch 
of  agricuTture,  maotuaCture,  or  commercei  but  solely 
the  reduction  of  an  enemy.     It  was  therefore  not  mere- 
ly municipal,  but  belligerent  in  its  nature  and  object*  If 
France  had  a  right  to  subdue  the  revolted  colony,  she 
had  an  undoubted  right  to  preclude  all  nations  from  sup- 
plying them  with  the  means  of  protracting  the  war.   To 
confine  her  to  her  own  jurisdictionallimits,  in  the  ex- 
erciare  of  those  acts  of  force  which  were  necessary  to  car- 
ry into  effect  her  right  of  excluding  neutrals,  would  be 
a  mere  mockery,  when  by  the  very  state  of  things  she 
•was  herself  shut  out  from  those  limits*  .  Seizure  on  the 
high  seas  for  a  breach  of  the  right  *  of  blockade,  during 
the  whole  return  voyage,  ,is  universally  acquiesced  in  ^$ 
a  reasonable  exercise  of  sovereign  power.     The  princi- 
ple of  blockad^  has  indeed  in  modem  times  been  pushed 
to  such  an  extravagant  extent  as  to  become  a  very  justi- 
fiable cause  of  war,  but  still  it  is  admitted  to  be  consistr 
ent  with  the  law  of  nations,  when  confined  within  the 
limits  of  reason  and  necetoity.     The  right  to  subdue  an 
enemy,  carries  with  it  the  right  to  make  use  of  the  pit'* 
cessary  means  for  that  purpose,  and  the  individual  who 
does  an  act  inconsistent  with  the  rights  of  a  beUigerent, 
exposes  himself  to.  the  liability  to  be  treated  as  an  ene- 
my.   *The  belligerent  nation  can  exercise  the  same  acts 
of  violence  against  him  that  she  can  against  an  individual 
of  her  enemy.     Nor  can  his  sovereign  protect  an  indi- 
vidual who  has  committed  an  aggression  upon  bellige- 
rent rights  without  becoming  a  party  to  the  contest. 

The  argument  4niwn  from  the  decree  of  Ferrand,  to 
prove  that  France  had  not  asserted  her  belligerent  rights, 
IS  evidently  founded  upon  a  mistranslation.  The  sen- 
tence which  authorises  the  seizure  of  vessels  when  out- 
ward bound,  after  having  entered  the  ports  of  St.  Do- 
mingo, is  substantive^  and  totally  unaffected  by  the  sub- 
sequent sentence,  which  authorises  a  seizure  of  vessels 
sailing  within  two  leagues  of  the  coast.  The  former  au- 
thorises capture  for  the  offence  of  having  entered  those 
ports ;  the  latter^  for  being  found  in  a  situation  from 
which  an  intention  to  commit  that  offence  shall  be  in- 
ferred. Nor,  if  the  fact  were  so,  that  she  had  limited 
the  rig^t  of  capture  to  two  leagues  from  her  coast,  would 
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it  foHow  that  this  was  an  exercise  of  municipal  right ;  be- 
cause a  nation  may  restrict  her  subjects,  in  the  exercise 
of  belligerent  rights,  lo  a  certain  distance  from  the  coast, 
or  eVen  to  her  jurisdictional  limits,  and  yet  the  character 
of  the  seizure  would  be  in  no  wise  changed.  If  the  ob- 
ject of  the  seizure  is  to  promote  the  reduction  of  an  ene- 
my, it  is  an  exercise  of  the  rights  of  war. 

From  these  considerations  I  conclude  that  the  capture 
of  The  Sarah  was  justifiable  upon  principles  not  at  all  de- 
pendent upon  municipal  regulation ;  that  it  may  fairly  be 
considered  as  having  been  made  in  conformity  with  the 
law  of  nations,  and,  therefore,  without  acceding  to  the 
doctrine  that  a  seizure  coutrar}'  to  the  law  of  nations 
was  a  void  seizure,  and  that  we  have  a  right  to  declare 
that  a  mere  marine  trespass  which  a  court  of  France  has 
declared  to  be  the  act  of  its  sovereign,  I  conclude  that 
the  court  of  St.  Domingo  had  jurisdiction  in  this  case  ; 
and  if  it  had  jurisdiction,  it  is  admitted  that  the  proper- 
ty was  altered,  and  the  libellant  ought  not  to  recover. 

Let  it  be  observed  that  this  is  not  an  application  on  be« 
hfiilf  of  the  vendee  of  the'captor  for  the  aid  of  this  &o\xrt 
to  secure  to  him  the  benefit  of  his  purchase.  We  find 
him  in  possession,  and  the  application  is  for  our  aid  to 
divest  that  possession,  and  restore  it  to  the  original  owner* 
This  owner  was  clearly  an  offender  against  the  rights  of 
France,  and  his  dnly  claim  upon  the  interference  of  this 
court  is,  that  he  had  escaped,  with  the  property  thus  ac- 
quired, beyond  two  leagues  from  the  shore  of  the  nation 
that  he  had  offended.  In  such  a  case  it  would  be  enough 
for  all  the  purposes  of  the  defendant,  if  this  court  would 
imitate  the  dtate  of  our  nation,  and  remain  neutral  be- 
tween .the  parties. 

Let  it  not  be  supposed  that  the  opinion  which  I  am 
giving  devotes  the  commerce  of  our  .country  to  lawless 
depredation.  My  observations  are  applied  to  a  casb  in 
which  an  evident  aggression  has  been  committed,  by  en- 
tering at  least  two  of  the  interdictetj  ports  of  St.  Do- 
mingo. The  individual  who  will  knowingly  violate  the 
rights  of  war,  or  laws  of  trade  of  another  nation,  is  well 
apprised  that  he  forfeits  all  claim  to  the  protection  of  his 
country,  or  the  interference  of  its  courts.    The  peace  of 
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the  BatioD,  asd  the  interests  of  the  fair  trader,  impe- 
riously requin;  that  the  smuggler,  or  the  violator  of  neu- 
trality, should  be  left  to  his  iate. 

If  I  had  no  other  reason  to  satisfy  my  mind  of  the  cor- 
rectness of  the  doctrines  that  I  have  been  contending 
for,  a  conviction  of  their  importance  to  the  peace  and  se- 
curity of  the  mercantile  world  would  alone  induce  me  to 
maintain  them*  The  purchase  of  these  goods  was  made 
in  a  Spanish  port,  under  sanction  of  an  agent  of  the 
French  government^  apparently  countenanced  by  the  go- 
vernment of  the  country  in  which  be  acted,  and  is  sane-* 
tioned.by  a  condemnation.  If  in  the  purchase  of  arti- 
cles of  merchandize  'in  a  foreign  port,  under  the  sanction 
of  sovereign  authority,  it  is  nevertheless  necessary,  in 
order  to  acquire  a  good  property,  ^hat  a  merchant  should 
know  whether  they  were  captured  by  law  or  without 
law,  under  the  law  of  nations,  or  under  municipal  law, 
the  office  of  a  lawyer  will  be  as  necessary  to  his  educa- 
tion as  the  counting  house*  Articles  of  commerce  pass- 
ing from  hand  to  hand  by  mere  delivery,  often  remain- 
ing for  years  in  the  same  packages,  distinguished  by  the 
same  marks,  may  admit  of  identification  after  any  length 
of  time,  in  the  remotest  countries,  and  in  the  hands  of 
the  most  innocent  purchasers.  But  if  a  seizure  by  a 
sovereign,  upon  a  ground  which  any  court  may  adjudge 
unsanctioned  by  the  law  of  nations,  is  tantamount  to  no 
seizure,  add  nothing  done  in  pursuance  of  it  can  transfer 
a  good  property,  where  is  the  uncertainty  to  end  ?  With 
regard  to  ships  the  inconvenience  may  not  be  so  great. 
Every  merchant  knows  that  a  vessel  must  be  accompa- 
nied with  her  document  papers,  so  that  the  purchaser 
may  come  to  the  knowledge  of  her  having  passed  through 
a  capture  and  condemnation,  and  be  put  on  his  guard 
against  so.  precarious  a  title.  He  w'tll  know  that  he  is  liable 
to  be  dispossessed  according  to  the  varying  construc- 
tions of  the  law  of  nations  that  may  prevail  in  different 
countries ;  yet  he  knows  the  full  value  of  a  property 
thus  embarrassed.  But  in  the  purchase  of  merchandize 
he  has  no  security,  unless  indeed  he  purchases  them  im- 
mediately from  the  manufacturer  or  the  planter.  It  is  a 
subject  of  curious  speculation  how  far  the  pursuit  or  re- 
search after  merchandize  thus  situated  may  be  carried ; 
whether  the  same  principle  may  not  extend  it  into  the* 
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haods  of  the  retailer  or  even  the-  consumer.  la  one  of 
the  cases  arising  out  of  the  capture  ot  The  Sarah,  I  meaa 
that  against  Grontng,  the  properly  is  libelled  in  the  hands 
of  a  purchaser  withou  notice,  after  it  was  landed  in  this 
country.  If  we  can  go  so  far,  i  see  not  where  we  are  to 
stop.  Every  subsequent  purchaser,  even  the  remotest^ 
as  far  as  the  article  will  admit  of  identification,  i^  in  no 
better  situation  than  the  defendant  Groning,  and  liable, 
upon  the  same  principle,  to  be  dispossessed.  After  go- 
ing beyond  the  fact  of  seizure  by  sovereign  authority 
within  his  own  territory,  (where  he  i%  supreme,)  or  upon 
the  ocean,  (where  he  is  equal  to  all  others,)  unaSected  by 
escape,  recapture  or  release,  (by  which  property  is  re- 
stored to  its  sute  before  seizure,)  the  approbatory  sen- 
tence of  his  own  court— (by  which  alone  it  can  be  judi- 
cially known  to  bfe  the  act  of .  the  sovereign) — ^beyond 
these  limits  every  step  that  a  court  takes  can  only  be  pro- 
ductive of  doubt,  litigation  and  uncertainty,  and  involve 
the  commercial  world  in  endless  embarrassment,  at  the 
same  time  that  it  comproinits  the  peace  of  nations,  among 
whom  it  is  a  received  and  correct  opinion,' that  a  ^ant  of 
due  deference  to  the  jurisdiction  of  their  maritime  courts 
is  a  just  cause  of  war. 


Sentence  of  the  Courts  March  2,  ld08* 

This  cause  came  on  to  oe  neard  on  the  transcript  of 
the  record,  and  on  sundry  exhibits  introduced  into  the 
case  in  this  court,  and  was  argued  by  counsel,  on  con- 
sideration whereof,  it  appearing  that  The  Sarah  with  her 
cargo  were  seized  without*  the  territorial  jurisdiction 
claimed  by  the  French  government  of  St.  Domingo,  for 
the  breach  of  a  municipal  regulation,  and  having  never 
been  carried  within  that  jurisdiction,  were  sold  l)y  the 
captor  in  a  foreign' port,  and  afterwards  condemned  by 
the  court  of  Su  Domingo,*  as  having  violated  the  laws  for 
regulating  the  commerce  of  French  and  foreign  vessels 
'wiih  that  colony,  which  taws  authorise  a  seizure  of  y.es- 
sels  fiiund  withia  two  leagues  qf  the  coast  ;  it  is  the 
opinion  of  the  court,  that  the  seizure  of  The  Sarah  and 
her  cargo  is  to  be  considered  as  a,  marine  trespass,  not 
vesting  the  possession  in  the  sovereign  of  the  captor,  or 
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^ving  jurisdiction  to  the  court  which  passed  the  seutence 
of  condemnation,  and,  thtrefore,  that  the  said  sentence 
did  not  change  the' property  in  l^e  Sarah  and  her  cargo, 
which  ought  to  be  restored  to  the  plaintifis,  the  oiiginai 
owners,  subject  to  those  charges  of  freight,  insurance 
te'd  other  expenses  which  would  have  been  incurred  by 
the  owners  in  bringing- the  cargo  into  the  United  States., 
which  equitable  deductions  the  defendanu  are  at  liber- 
ty to  show  in  the  circuit  court.  This  court  is  there- 
fore of  opinion,  that  the  sentence  of  the  circuit  court  of 
South  Carolina  ought  to  be  reversed,  and  the  cause  be  re- 
tnanded  to  that  court,  in  prder  that  a  final  decree  may  be 
made  therein,  conformably  to  this  opinion. 


HUDSON  AND  OTHERS  v.  GUESTIEB,       Hui^sonaiid 

AND  OTH«B» 

LAFONT  V,  BIGELOW  ^^-^^^^ 


THESE  cases  were  argued  in  connezion  with  that  of    }f  |  *t**^ 

Hcscy.Himely.  W  X- 

teer,     within 

Marshall,  Ch.  J.  <lelivered  the  opinion  ot  the  the  territorial 

c6urt,  as  lolioWs :  jurisdiction  of 

*  the     govern- 

nent  of  Su 
This  case  diifers  from  that  of  A%ose  v.  Himely  in  one  Domingo,  for 
materiidfact.  The  vessel  and  cargo,  which  constitute  breach  of  the 
the  suliject  of  controversy,  were  seized  xmthmthe  terri"  cipal^av!™pro" 
torial  jurisdiction  of  the  government  of  St*  Domingo^  and  hibiting  aliin- 
carried  into  a  Spanish  port.  Whik  lying  in  that  port,  tercoursewith 
proceedings  were  reg^arly*  instituted  in  the  court  for  ?*!w*'gh^ 
.the  island  of  Giiadaloupey  the  cargo  was  sold  by  a  pro-  {^  carried  by 
visional  order  of  that  court,  after  which  the  vessel  and  the  captun 
cargo  were  condemned*  The  single  question,  therefore,  directly  to  a 
which  exists  in  this  case  is,  did  the  court  of.  the  captor  i^^",'*  ig£|Jid 
lose  its  jurifKliction  over  the  captured  vessel  by  its  being  of  Cuba,  she 
carried  intoa  Spanish  porta  may,     while 

lying     there. 
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Huosoir  AND  The  seizure  was  indisputably  a  valid  seizure,  aud 
oTHKttB  vested  the  lawful  possession  of  the  vessel  in  the  sove* 
GuESTui.  reign  of  the  captor*  The  right  consequently  existed  in 
v^^'X'"^*^  full  force  to  a^ply  immediately  to  the  proper  tribunals 
be  UwTully  for  an  examination  of,  and  decision  on  the  offence  alle* 
ppocdcded  a-  g^ j  ^q  j^y^  j^g^  committed.  I'hc  jurisdiction  of  those 
^'^emnedby  tribunals  hadatuched,  and  this  right  to  decide  upon  the 
A  French  tri-  ofence  was  complete, 
buiul    sitling^ 

loup^****^'  When  a  seizure  is  thus  made  for  the  violation  of  a  mu- 
The  posses-  nicipal  law,  the  mode  of  proceeding  must  be  exclusively 
sion  of  the  regulated  by  the  sovereign  power  of  the  country,  and  no 
sovereign  of  foreign  court  is  at  liberty  ,to  question  the  correctness  o€. 
gives junsdic'  ^^^  i^  done,  unless  the  court  passing  the  sentence  loses 
Hon  to  his  its  jurisdiction  by  some  circumstance  which  the  law  of 
courts.  The  nations  can  notice.  Recapture,  escape,  or  a  voluntary 
S?e  wto?»in  ^^scharge  of  the  captured  vessel  would  be  such  a  circum* 
a  neutral  port  Stance,  because  the  sovereign  would  be  thereby  deprived 
IS  die  Douses- .  of  the  possession  of  the  thing,  and  of  his  power  over  it« 
sion  of  the^  VVhile  this  possession  remains,  the  rea  may  be  either  re- 
thepM^sion  ^^^^^d  or  sold,  the  sentence  of  the  court  can  be  executed, 
be  lost  by  re-  and  therefore  this  possession  seems  to  be  the  essential 
taptwrt^Hape^  fact  on  which  the  jurisdiction  of  the  court  depends, 
or  voluntary 

oourto^f  the  '^^  ^^^^  ^^  ^^^  United  States  require  that  a  vessel 
.  Jbaptor  lose  the  which  has  been  seized  for  violating  them  should  be  tried 
jwjrisdiction  in  the  district  where  the  offence  is  committed,  and  cer- 
btd^acquirel  ^**"'y  *^  would  be  irregular  and  illegal  for  the  tribunal  of 
Ib^thes^zure  ^  different  district  to  act  upon  the  case.  But  of  this  ir- 
The  trial  of  regularity,  it  is  believed,  no  foreign  court  could  take  no- 
•euS^'mLt  ^^^^'  ^^^  United  States  might  enable  the  admiralty 
be^'reguiated  courts  of  one  district  to  decide  on  captures  made  for  of- 
ezcluiivelv  by  fetices  committed  in  another  district.  It  is  ah  internal 
municipal  la wr.  regulation,  to  be  expounded  by  our  own  courts,  and  of 
Surt  ^ir  ^^ick  the  law  of  nations  can  take  no  notic6.  The  pos- 
question  the  session  of  the  thing  would  be  in  the  sovereign  power  ojf 
eorreetness  ot'  ttie  sute,  and  it  is  competent  to  that  power  to  give  iiiris^ 
unless'  tSr'  ^'^^^^^  ^^^^  '*  ^^  *"y  ^f  ^^  tribunals.  There  exists  a 
court  passing  ^"^^  power  over  the  subject,  and  an  ability  to  execute  the 
the  sentence,  sentence  of  ^he  court.  The  sovereign  power  possessing 
loses  its    JJi-  jurisdiction  over  the  thing,  must  be  presumed  by  foreign 

^mlf^i?i!...m    tribunals  to  have  exercised  that  jurisdiction  properly, 
some  circuro-   n      ^r  t  l  #••  ''<••  •■' 

ftance  which  ^^^  "  tbe  rea  be  out  of  the  power  of  the  sovereign,  he 

the  Hvf  of  ns-  cannot  act  upon  it,  nor  delegate  authority  to  aqt  upon  it 

tions  can  no-  to  his  courts. 

Uce. 
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.If  these  principles  be'correct,  it  remains  to  inquire  Hudsokaki 
whether  the  brig  Sea  Flower  remained  in  tlie  possession      oTH^ai 
and  in  the  power  of  the  sovereign  of  the  captor  after  be- 
ing carried  into  a  Spanish  port* 

Had  this  been  a  prize  of  war,  we  have  precedents  and 
principles  which  would  guide  us.  The  CEises  cited  from 
Robinson's  Reports,  and  the  regulations  made  by  Louis 
XVL  in  November,  1779,  show  that  the  practice'of  con- 
demning prizes  of  war  while  Ijing  in  neutral  porti  has 
prevailed  in  England,  and  has  been  adopted  in  France. 
The  objections  to  this  practice  may  perhaps  be  sufficient 
to  induce  nations  to  change  it  by  common  consent,  but 
until  they  change  it  the  practice  must  be  submitted  to, 
and  the  sentence  of  condemnation  passed  under  such  cir- 
cumstances will  bind jhe  property,  unless  the  legislsture 
of  the  country  in  which  the  captured  vessel  may  be  claim- 
ed, or  the  law  of  nations,  shall  otherwise  direct* 

The  sovereign  whose  officer  has  in  his  name  captured 
a  vessel  as  prize  of  war,  remains  in  possession  of  that 
vessel,  and  has  full  power  over  her,  so  Idng  as  she  is  in 
a  situation  in  which  that  possession  eannot  be  rightfully 
divested*  The  fact  whedier  she  is  an  enemy  vessel  or 
not  ought  however  to  be  judicially  inquired  into  and  de- 
cided, and  therefore  the  property  In  a  neutral  captured 
as  an  enemy  is  never  changed  until  sentence  of  condem- 
nation has  passed ;  and  the  practice  of  nations  reqtvres 
that  the  vessel  shall  be  in  a  place  of  safety  before  such 
sentence  can  be  rendered.  In  the  port  of  a  neutral  she 
is  in  a  place  of  safety,  and  the  possession  of  the  captor 
cannot  be  lawfullv  divested,  because  the  neutral  sove- 
reign, bv  himself  or  by  his  courts,  can  take  no  cogni* 
zance  of  the  question  of  prize  or  no  prize.  This  posi- 
tion is  not  intended  to  apply  to  the  case  of  a  sovereign 
bound  by  particular  treaties  to  one  of  the  belligerents ; 
it  is  intended  to  apply  only  to  those  neutrals  who  are  fttat 
to  act  according  to  the  general  law  of  nations.  In  such 
case  the  neutral  sovereign  cannot  wrest  from  the  posses^ 
sion  of  the  captor  a  prize  of  war  Brought  into  his  ports, . 

A  vessel  captured  as  prize  of  war  is  then,  while  lying 
ifi  the  port  of  a  neutral,  still  in  the  possession  of  the  sove- 

Vol.  IV.  P  p 
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Hudson  and  reign  ef  the  captor,  and  that  possession  cannot  be  rifl^tT 
oriiE.«      fully  divested. 

GuESTXEa. 

It  is  objected  that  his  courts  can  take  no  jurisdiction 
of  a  vessel  under  such  circumstances,  because  they  cim- 
not  enforce  a  sentence  of  restitution* 

But  it  is  to  be  r^ccUected  that  the  possession  of  the 
captor  is  in  principle  the  possession  of  bis  sovereign.;  he 
is  commissioned  to  seize  in  the  name  of  the  sovereign, 
and  is  as  much  an  officer  appointed  for  that  purpose,  aa 
one  who  in  the  body  of  a  county  serves  a  civil  process. 
He  is  under  the  controul  and  direction  of  the  sovereign,^ 
and  must  be  considered  as  ready  to  obey  his  commanda- 
legally  communicated  through  his  courts* 

It  is  true  that  in  point  of  fact  cruisers  are  often  com-* 
mandtd  by  men  who  do  not  feel  a  due  respect  for  the 
laws,  and  who  are  not  of  sufficient  responsibility  to  com- 
pensate  the  injuries  their  improper  conduct  may  occa- 
sion ;  but  in  principle  they  must  be  considered  as  officers 
commissioned  by  their  soverei^  to  make  a  seizure  in  the 
particular  case,  and  to  be  ready  to  obey  the  leptimate 
mandate  of  the  sovereign  directing  a  restitution*  The 
property  therefore  may  be  restored  while  lying  in  a  neu- 
tral port,  and  whether  it  may  or  may  toot  be  sold  in  th(2 
neutral  port,  the  condemnation  without  a  sale  may  change 
thie  property,  if  such  cond'  mnation  be  valid. 

In  cases  of  prize  of  war,  then,  the  difficulty  of  execu- 
ting the  sentence  does  not  seem  to  afibrd  any  conclusive 
argument  against  the  jurisdictioilof  the  court  of  the  cap- 
tor over  a  vessel  in  possession  of  the  captor,  but  lying 
in  a  neutral  or  friendly  port* 

Do  the  same  princifiles  ap^Iy  to  a  seizure  made  within 
the  territory  of  a  sute  for  the  violation  of  its  municiinl 
'laws  ? 

In  tt«e  solution  of  this  question  the  court  can  ^lerive 
no  aid  from  precedent.  The  c^se  perhaps  has  only  oc- 
curred in  the  wars  which  have  been  carried  on  sin^e  the 
year  1793,  and  the  court  in  deciding  it  finds'  itself'  re* 
^ced  to  the  necessity  of  reasoning  from  analogy* 
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The  seizure,  it  htt  been  already  obtfenred,  vests  the  ""^^21^** 
possession  in  the  sovereign  of  Uie  captor^  and  subjects      ^^^^ 
the  vessel  to  the  jurisdiction  of  his  courts.    The  vessel,    Gobstibh. 
when  carried  into  a  foreign  port,  is  still  in  His  possession, 
and  he  is  as  capable  of  restoring  it  if  the  offence  should 
ndt  have  been  committed,  as  he  is  of  restoring  a  neutral 
vessel  unjustly  captured  as  an  enemy.    The  sentence  in 
the  one  case  may  be  executed  with  as  much  facility  as  in 
the  other. 

Possession  of  the  res  by  the  sovereign  has  been  consi* 
dered  as  giving  the  jurisdiction  to  his  court ;  the  particu- 
lar niode  of  introducing  the  subject  into  the  court,  or,  in 
-  other  words,  of  instituting  the  particular  process  which 
is  preliminary  to  the  sentence,  is  properly  of  municipal 
regulation,  uncontrouled  by  the  law  of  nations,  and  there- 
fore is  not  examinable  by  a  foreign  tribunal.  It  would 
seem  then  that  the  principles  which  have  been  stated  as 
applicable  in  this  respect  to  a  prize  of  war,  may  be  ap« 
plied  to  a  vessel  rightfully  seized  for  violating  the  muni- 
cipal laws  of  a  nation,  if  the  sovereign  of  the  captor 
possesses  the  same  right  to  maintain  his  possession 
against  the  cisum  of  the  original  owner  in  the  latter  as  in 
the  former  case.  If,  on  a  libel  filed  by  the  original 
owner  in  the  courts  of  the  country  into  which  the  vessel 
might  be  brought,  the  possession  could  be  defended  by 
alleffing  that  she  was  seized  for  the  violation  of  a  muni- 
cipsu  law,  and  the  right  of  the  court  to  decide  the  cause 
would  be  thereby  defeated,  then  that  possession  would 
seem  to  be  sdfficiently  firm  to  maintain  the  jurisdiction 
of  the  courts  of  the  captor. 

Upon  this  point  much  doubt  has  been  entertained*  It 
is,  however,  the  opinion  of  a  majority  of  the  judges,  that 
a  possession  thus  lawfully  acquired  under  the  autluyrity 
ot  a  sovereign  state  could  not  be. divested  by  the  tribu- 
nals  of  that  country  into  whose  ports  the  captured  vessel 
was  brought;  at  least  that  it  could  not  be  divested  un-*- 
less  there  should  be  such  obvious  delgy  in  proceeding  to 
a  condemnation  as  would  justify  the  opinion  that  no  aiJich 
measure  was  intended,  and  thus  convert  the  seizure  into 
a  trespass* 

.  The  judgment  oi  the  circuit  court  is-  to  be  reversed. 
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""o'^rHEM*''  Chase  and  Livingston,  Justices,  dissented  from  the 
y  opinion  of  the  court  in  these  cascrs,  because  the  vessel, 

GcEsTiER.  which  was  seized  for  the  violation  of  a  French  arrete  or 
manictpal  reguhition,  was  not  brought  into  any  port  of 
France  for  trial,  but  was  voluntarily  carried  by  the  cap- 
tain of  the  privateer  to  St.  Jago  de  Cuba,  a  Spanish 
port,  and  while  lying  there  was,  with  her  cargo,  con- 
demned as  forfeited  by  a  French  tribunal  sitting  at  Gua» 
daloupt. 

Johnson,  J.  I  concur  in  the  reversal  of  the  decision 
in  the  court  below;  but  on  different  grounds  from  those 
which  influence  the  opinion  of  my  brethren.  I  had  oc- 
casion in  the  case  of  The  Sarah  to  express  my  ideas  on* 
most  of  the  points  arising  in  this  case,  and  to  that  opinion 
I  refer  for  the  reasons  of  my  present  conclusion. 

To  me  it  appears  immaterial  whether  the  capture  was 
made  in  exercise  of  municipal  or  belligerent  rights,  or 
whether  within  the  jurisdictional  limits  of  France,  where 
she  is  supreme,  or  beyond  those  limits  and  upon  the 
high  seas,  where  her  authority  is  concurrent  with  that  of 
every  other  nation.  We  find  the  property  in  possession 
of  the  captor,  underauthority  derived  from  his  sovereign, 
whose  conduce  cannot  be  submitted  to  our  jurisdiction* 

The  modern  practice  of  nations  sanctions  the  con- 
denmation  of  vessels  lying  in  a  foreign  port,  and  that 
practice  is  not  inconsistent  with  principle. 

The  plaintiflT  below  has  lost  all  remedy  at  law,  and 
must  look  elsewhere  for  redress  \i  he  has  sustained  an 
injury. 


QJ^  Note.     The  cases  of  Palmer  and  Higg^ns  »; 

Diitilh,  and  Hargous  t;.  The  Brig  Ceres,  being  imper* 

fecify  stated^  it  not  being"^iscertained  whether  the  seizure 

was  within  or  without  the  territorial  jurisdiction  of  SK 

Domingo^  were  remanded  for  further  proceedingSk 
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Albxahosk 
ALEXANDER  v.  HARRIS,  BAILIFF  OF  „  ''• 

CRAMMOND. 


Uarris. 


ERROR  to  the  circuit  court  of  the  district  of  Colum-      An   arer- 

bia,  sittiDg  at  Alexandria,  in  an  action  of  replevin.  "»«"'  of*  de- 

'  **  '  ^  mite  for  three 

Avowry  by  the  defendant,  stating  that  Crammond  supported  ly 
was  seised  in  fee  of  the  locus  in  quo^  and  demised  the  proof  of  a 
same  to  the  plaintiff  for  the  term  ot  three  years ^  at  a  **•**  for  one 
certain  rent,  and  that  because  111  dollars  and6r  cents  JnJTiw^yeiinl 
of  the  rent  were  in  arrearand  unpaid,  he  acknowledged  further  pos- 
thc  taking  as  bailiff  of  Crammond ;  &c.  and  prays  judg-  »€»«>on  on  Uie 
ment  for  double  rcBt.  "yToniTof 

the    landlord. 

Plea — ought  not  to  avow,  8cc.  because  he  saj-s  that  the  The  plea  of 
said  sum  of  111  dollars  and  67  cents,'  of  the  rent  afore-  ^rentarrear^ 
said,  at  the  time  when  &c.  was  not  in  arrear  and  un-  demise  as  latd 
paid  to  the  said'  W>  Crammond,  nor  was  any  part  there-  in  the  avowrv< 
of  in  arrear,  &c.  and  this  he  prays  may  be  inquired  of  ^  The  counia 
»y  the  country,  &c.  '  Si^^ntTr 

double    rent 

On  the  trial  the  defendant  produced  a  letter  from  the  under  the  sta- 

ElaintiflT,  to  the  defendant's  agent,  ajgrceing  to  take  the  ^f  ^?  ®^  ^'''" 
ouse  for  one  year,  at  the  rent  of  120  dollars,  payable  ^*** 
"half  yearly,  and  proved  by  witnesses  that  the  plaintiff 
took  the  house  upon  the  terms  mentioned  in  the  letter, 
and  remained  in  possession  three  years  ;  that  at  the  end 
of  the  first  year  no  n^w  express  agreement  was  made, 
but  the  plaintiff  continued  in  possession  with  the  consent 
of  the  defendant's  agent.  The  letter  did  not  contain  any 
agreement  for  renewing  the  lease  at  the  end  of  the  term 
by  consent  of  the  parties  ;  whereupon,  at  the  prayer  of 
the  defendant,  the  court  below  instructed  the  jury  that  if 
they  believed  from  the  evidence,  that  the  plaintiff  took 
the  house  for  one  rear,  by  his  letter,  and  afterwards, 
with  the  consent  oi  the  defendant's  agent  continued  to 
hold  the  house  for  two  years  longer  under  the  letter,  and 
without  any  new  agreement,  then  the  defendant  is  entitled 
to  recover  on  his  avowry  ;  but  that  if  the  terms  of  the  let- 
ter were  relinquished,  and  a  new  agreement  made  for 
the  two  years^  the  avowry  was  not  supported  by  the  evi- 
dence. 
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Tht  plaintiff  also,  produced  to  the  court,  after  the  ver- 
diet  was  rendered  for  the  rent  in  arrear  as  suted  In  the 
avowry,  the  replevin  bond  given  by  the  plaintiff,  as  evi- 
dence to  satisfy  thp  court,  that  the  defendant  had  dis- 
trained for  more  rent  than  he  had  avowed  for,  and  more 
than  the  jury  had  found  in  arrear,  and  objected  to  the 
rendition,  of  judgment  for  double  rent  un'der  the  statute. 
But  the  court  overruled  the  objection,  and  rendered 
judgment  for  double  the  rent  found  in  arrear  by  the  ver- 
dict. 

To  which  opinions  of  the  court  ttie  plamtiff  excepted, 
and  the  verdict  and  judgment  being  against  him,  he 
brought  his  writ  of  error. 

E*.y.  I^Cf  lor  tne  plaintiff  in  error,  contended, 

1.  That  it  was  necessary  that  die  landlohl,  on  the 
issue  of  n»  rent  grrear^  should  prove  his  title  iq  fee,  ac- 
cording to  the  averment  in  the  avowry. 

2«  That  tie  should  prove  the  demise  as  laid;  and  that 
tjie  evidence  in  the  present  case  did  not  prove  die  demise 
stated  in  the  avowry,  and 

3.  That  the  landlord  was  not  entitled  to  double  redt, 
because  it  appeared  by  the  penalty  of  the  replevin  bond 
given  by  the  tenant,  which  was  more  than  double  the 
rent  avowed  for,  tiiat  the  landlord  had  distrained  for 
more  rent  than  was  actually  due.  In  support  of  these 
points  he  cited  Esp.  N.  P.  358.  Doug^.  640.  BruKm  v. 
Wrightj  aiid  the  Virginia  Latvs^  New  JRev.  Codcy  155. 

Hiart^ndloung'Sy  contnu 

A  lease  for  a  year,  and  so  from  .year  to  year,  if  the 
tenant  occupies  for  three  years,  may  be  laid  as  a  demise 
for  three  years.  1  T.  R.  378.  Birch  v.  Wrif^hU  4 
Bae.  Ab.  182. 

The  bill  ofexceptions  does  not  state  that  it  contains 
the  whole  evidence  offered  at  the  triaL 

The  replevin  bond  wns  the  act  of  the  plaintiff  himself, 
and  he  might  gratuitously  give  a  bond  in  a  larger  penalty 
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than  the  law  teqabcs.    The  act  of  aaaemUy  says  it  shall  Ai.ftXAxBftm 

be  at  least  in  double  the  amount  of  the  rent.diatrained.    hamis. 
for,  but  does  not  say  it  shall  not  be  in  m  greater  sum* 
Besides  the  bond  does  not  appear  in  the  tecord* 

The  plaiotiflF's  plea  to  the  avowry  does  not  deny  the 
avowant's  tide,  nor  the  demise.  It  is  simply  the  plea  of 
no  rent  arrear^  which  admits  the  title  and  the'  demise, 
as  laid  in  the  avowry.  By  taking  issue  upon  the  rent- 
arrear,  the  plea  admits  every  other  allegation  in  the 
avowry  of  the  defendant*  But  if  it  does  not,  it  is  not 
competent  for  the  tenant  who  has  enjoyed  the  land,  to 
dispute  thf  title  under  which,  he  hdd.  In  ejectment 
possession  alone  is  a  good  title  against  all  but  the  right- 
ful owner.  If  the  plaintiiT  would  deny  the  demise  as  Uid, 
he  must  plead  non-tenure.  4  £ac.  Ab.  8.  55.  64te  6ir. 
n.  87.  104.     10  Vinery  486. 

£.  y.  Xef,  in  reply. 

If  the  defenfdant  was  not  owner  of  the  land,  no  rent 
was  in  arrear  to  hhn.  The  avowant  must  prove  his  case 
as  laid.  The  case  of  Birch  v.  Wright  is  not  like  this, 
and  the  opinion  of  Judge  Buller  is  extrajudicial. 

Marshall,  Ch.  J.  Th^  only  doubt  is,  whether  the 
|dea  of  no  rent  arrear^  admits  the  demise  as  laid  in  the 
avowry. 

£.  y.  Lee.  Nqthing  in  arreaty  is  the  general  issue 
in  an  action  of  debt  for  rent ;  and  like  ?he  pkas,  nildebet^ 
non  detinet^  and  not  guilty^  puts  the  avowant  upon  the 
proofofhis  whole  case.  Cowp.  SBB.  Wcmer  v.  Theo* 
haU.    BuUer^e  IT.  P.  sm. 

March  2. 

Marshall,  Ch.  J.^debvered  the  opinion  of  the  court 
as  follows,  viz. 

In  this  case  two  errors  are  alleged  by  the  plaintiff  in 
error. 

1st.  That  the.  circuit  court  misdirected  the  jury 
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2d.  That  jtidgmeht  for  double  damages  ought  not  to 
have  been  rendered  on  the  verdict. 

1.  The  avowry,  which  setB  forth  the  title  under  which 
the  distress  was  made,  tftates  a  lease  for  three  years 
certain.  The  plea  to  this  avowry  was  ^'  nothing  in  ar- 
rear/'  and  on  this  plea  issue  wasjoined*  At  the  trial 
of  the  cause,  the  avowant  gave  in  evidence  a  lease  for 
one  year  certain,  and  a  subsequent  possession  for  two 
years.  On  moti6n  to  instruct  the  jury  that  this  lease 
did  not  support  the  avowrv,  the  court  said^  that  if  the 
jury  should  be  of  opinion  that  the  subsequent  posses* 
ston  was  under  the  original  contract,  and  Without  any 
new  agreement,  then  the  avowant  was  entitled  to  reco- 
ver, otherwise  not.  .  T]ie  jury  found  a  verdict  for  the 
avowant. 

The  lease  stated  in  the  avowry  .is  obviously  a  diflfcrcnt 
lease  from  that  which  was  given  in  evidence.     A  lease 
for  three  years  is  not  a  lease  for  one  year.     But  it  is 
contended  that  •  a  subsequent  possession,  without  any 
new  express  agreement,  amounts  to  an  extension  of  the 
original  lease,  and  for  this  Bacon's  Abridgment,  and  a 
dictum  q{  Judge  Butler^  in  the  case  oi  Birch  y*  Wright^ 
1  Ternty  3r8.  have  been  cited.     But  those  cases  do  not 
prove  the  point  they  were  supposed  to  establish.     In 
those  cases,  the  original  terms  of  the  lease  admit  of  the 
extension  which  was  afterwards  made,  by  consent  of 
parties.     The  lease  was  made  for  one  year,  and  after- 
wards from  year  to  year,  as  long  as  both  parties  should 
please.      The !  principle  of  continuance  is  inti*oduced. 
mto  the  original  contract,  and  the  occupation  for  three 
years  is  evidence  that  the  circumstance  had  occurred,, 
by  force  of  which,  the  contract  should  be  a  lease  for 
three  years.     But  in  this  case  the  original  contract  con- 
tains no  principle  of  continuance.     It  is  for  a  limited 
time,  and  can  only  be  extended  by  a  new  contract,  cither 
express  or  implied.     The  lease,  thereforci  offered  in 
evidence,  does  not  support  the  avowry;     But  a  question 
on  which  the  court  has  felt  more  difficulty,  is  this  : 
Docs  the  plea  admit  the  demise,  or  is  the  avowant 
bound  to  prove  it  f    If  the  plea  admits  the  demise,  then, 
notwithstanding  the  variance,  the  verdict  is  right,  apd 
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the  court  has  not  erred  in  that  part  of  the  opinioD  which  ALxxAi^nBR 
is  against  the  party  taking,  the  exception.  J* 

The  issiie  gives  notice  to  the  parties  of  the  point 
^hich  is  to  be  tried|  and  which  the  testimony  mast 
support.  That  which  is  admitted  by  the  pleadings  need 
not  be  proved.  If  the  plea  in  this  case  controverts  the 
allegation  in  the  avowry,  that  the  tenant  held  under  a 
lease  for  three  years,  reserving  the  rent  stated  to  be 
reser\*ed,  then  the  avowant  would  be  bound  to  prove 
the  demise  as  laid*  But  if  the  plea  admits  the  demise, 
then  the  avowant  is  not  bound  to  prove  it*  The  plea 
is,  ^hat-the  sum  distrained  for  of  the  rent  aforesaid, 
(that  is,  of  the  rent  claimed  under  the  4ease'  stated  in 
the  avowry,)  was  not  in  arrear  and  unpaid,  nor  was 
any  part  thereof  in  arrear  and  unpaid  at  the  time  when 
the  distress  was  made,  as  the  avowant  in  his  avowry 
hath  alleged. 

This  plea  avers  the  single  proposition  that  die  rent 
was  not  in  arrear  when  the  distress  was  made.  And  it 
istbis  ayerment  alone  that  the  party  making  the  dittress 
is  to  meet*  The  averment  that  the  rent  claimed  in  the 
avowry  was  not  in  arrear  when  the  distress  was  made, 
admiu  the  contract  by  which  the  rent  might  accrue,  a[nd 
only  denies,  that  any  thing,  at  the  time  of  the  distress, 
renuiined  due  upon  that  contract.  Upon  principle, 
then,  it  would  seem  that  the  plea  had  dispensed  jwith 
proof  of  the  demise  laid  in  the  avowry,  by  admitting 

No  cue  has  been  found  in  which  the  point  has  heen 
expressly  decided*  It  is  said  in  Buller^s  //isi  JPrni^r  p» 
59*/*  It  the  plaintiff  plead  riens  arrere  in  bar  to  an 
avowry t.  be  cannot,  upon  such  issue,  ,give  in  evidence 
non-tenure  f^'*  consequently,  the  defendant  cannot  .be  re- 
quired  to  show  the  tenure  :  for  if,  it  was  necessary  to 
show  i^  the  tenant  would  be  at  liberty  to  prpdpce  op« 
posing  testimony* 

It  issdsolaid  down  in  BuUer^  fi»  166*  that  in  covenant 
for  non-payment  of  rent,  riens  in  arrear,  or  payiticot;  at 
the  day,  is  a  good  plea  ;  but  riens  in-  arrear  generally 

Vol.  IV.  Q.q 


Digitized  by 


Google 


304 


SUPREME  COURT  U.  S. 


would  not  be  a  good  plea :  and  the  reaaoo  appears  to  be» 
that  riejis  in  arrear  generally  admits  the  breach  laid 
in  the  declaration,-  and  that  the  rent  was  not  paid  on 
the  day.  '  This  principle  is  decided  in  King  v.  Saviile^ 
reported  by  Brownlow.  Nothing  in  arrear  on  the  day* 
on  which  the  rent  is  stated  to  have  accrued  seems  to  be 
considered  as  equivalent  to  payment  on  the  day  ;  but 
nothing  in  arrear  on  a  subsequent  day  admits  that  the 
covenant  was  brokeoi  and  consequently  admits  the  co- 
venant.  It  is  not  a*good  plea,  because  it  admits  the 
right  of  the  plaintiiF  to  recover  damages*  This  fur- 
nishes, a  strong  argument  in  favour  of  the  opinion  that 
nothing  in  arrear  on  the  day  when  the  distress  was  made, 
admits  that  the  rent  accrued  as  stated  in  the  avowry. 

The  case  of  Warner  v.  TheobqU^  Ctnvper^  588.  was 
an  action  of  debt  for  rent,  by,  an  assignee  against  an 
assignee.  The  plea  of  rienM  in. arrear  was  demurred 
to,  and  consequendy,  the  question  to.be  decided  by  the 
court  was  not,  what  the  plea  admitted,  but  whether  it 
was  a  bar  to  the  action.  Mr.  BuUer  objected  to  this 
plea<  tecause  the  pluintiif  coUld  not  come  prepared  to 
know  irhat  it  would  be  necessary  to  prove.  The  de- 
fendant might  object  to  the  assi^nient,  or  give  in  evi- 
dence payment  before  or  after  action  broughu 

'  In  answer  to  BuUcTy  Wood  said,  *^  The  form  of  the 
plea  is  nil  debet^  in  the  present  tense.  But  in.  this  case 
rietia  in  arrere  \%  a  fairer  plea  than  nil  debet  i  because 
nil  debet  ptits  the  whole  declaration  in  ieeue^  whereas  this 
confines  the  qufietion  to  the  single  fact  whether  such  rent 
was  due*** 

In  giving  his  opinion  in  support  of  the  plea.  Lord 
Mansfield  certainly  had  not  in  view  the  question  now 
under  consideration  ;  for  he  uses  expressions  which 
would  appl]^  '^iflFerehtly  to  that  question.  He  says, 
**  saying  nothing  is  due  is  the  same  as  if  he  had  said  nil 
debet;**  and  immediately  adds,  *'  Besides,  it  is  a  more 
favourable  plea  fpr  the  plaintiff.  He  must  then  have 
applied  the  first  assertion  solely  to  the  sufficiency  of  the 
plea  as  a  bar,  for  it  could  not  be  a  more  favourable  plea 
for  the  plaintiff,  if  it  contested  the  whole  declaration. 
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and  udmitted  nothing,  as  is  the  case  vfith  nil  debetJ'^  Albxa.ndsk 
He  concludes  with  observing^  ^^  If  the  rent  tuns  due, 
and  U  not  at  the  time  of  the  plea,  it  could  not  have 
ceased  to  be  due  but  by  the  plaintiff's  accepting  it.^' 

This  case  appears  to  the  court  to  Jecide  nothing  fur^ 
ther  than  that  the  plea  pleaded  was  a  good  bar  to  the 
declaration  in  debt  for  rent,  and  to  leave  the  question 
how  far  it  adihits  the  demise  laid  in  the  avowr}',  open, 
for  consideration* 

It  is  thought  important  in  the  inquiry  that  the  law 
appropriates  a  different  plea,  which-  controverts  the  de- 
mise, if  the  tenant  means  to  contest  it— -the  plea  of  non 
demisii* 

The  court  is  of  opinion  that  the  plea  admits  the  de- 
mise ;  and  that  there  is  no  error  in  the  instruction  given 
to  the  jury  which  b  uijurious  to  the  party  taking  the  ex- 
ception. 

In  the  judgment  for  double  damages,  there  is  no  er- 
ror.   The  law  directs  it  positively. 


Judgment  affirmed,  with  cosu. 
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LAIVE  AND 

ANOTHER 

V. 

Dechenaux. 


Cbafpede-    CHAPPEDELAINE,  Residuary  Legatee,!  OfCnAPPEDX^ 

^^*"*"""  AND  t  LAINR, 

CLOSJIIVIERRE,   Adm'r  de  bonU  non,J  Complainants, 

againat 

DECHENAUX,  Executor  of  Dumoussat,  Defendant. 

If  an  nccount       ERROR  to  the  circuit  court  for  the  district  of  Geor- 
•titcdbeplea-  gjg    \^  a  «uit  in  equity 
ded  in  bar  to   ^    '  ^      ^ 

a  bill  In  equi- 
ty, such  plea  The  bill  states  that  the  complainants'  testator  and  the 
will  be  aui-  defendant's  testator,  together  with  three  others,  viz. 
w  7i^'  M  Mhfe  -®^'*/^^^«^^  -O"  Bignon,  and  Grand  Chsmesle,  became  joint 
•ompkinant  ^  purchasers  of  the  islands  of  Sapclo^  Blackbeard^  y^iyllf 
•hAli  show  it  and  haif  of  St.  Catharine^  on  the  coast  of  Georgia ; 
|a  be  errone-  that  Dumoussay  was  the  actiifg  partner,  and  kept  all  th^ 
^^^  accounts,  &c.     That  an  account  was  stated  and  signed 

by  the  two  testators,  Chappedelaine  and  Dumoussay, 
on  the'  30th  of  April,  1792,  by  which  the  former  ac- 
knowledged a  balance  of  667/.  10^.  13-4^.  due  to  the 
latter ;  but  that  the  account  was  erroneous  in  sundry 
items  particularly  set  forth  in  the  bill ;  that  there  were 
sundry  debits  which  had  accrued  since  that  settlement^ 
and  that  Chappedelaine  had  been  oE|liged  by  a  suit  in 
equity  to  refund  to  Boisfeillet  a  large  sum  which 
Dumoussay  had  overcharged  him.  That  Dechenaux 
was  the  executor  of  the  estate  of  Chappedelaine  as  well 
as  of  Dumoussay,  and  as  executor  of  Chappedelaine 
had  defended  the  suit  of  Boisfeillet.  The  bill  con- 
tains a  prayer  that  the  defendant  may  account  touch- 
ing all  monies  due  on  rectifying  the  errors  ;  and  for  all 
other  sums  due  by  Dumoussay  in  his  life-time,  not 
crirdited  nor  accounted  for,  or  which  have  come  to  the 
hands  of  the  defendant,  and  that  he  pay  over  stich  ba- 
lance as  shall  iappear  on  settlement  of  all  accounts,  and 
for  general  relief.  The  defendant  pleaded  the  setded 
account  in  bar  of  so  much  of  the  bill  as  sought  to  open 
the  account,  and  by  answer  denied  all  fraud  and  error. 
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Upon  hearing,  the  court  below  ordered  a  reference    Chapped 


LAINS  Kh 
AMOTHKl. 


(o  auditors,  with  directions  *"*  to  make  a  general  state 
ment  of  accounts  between  the  parties,  rejecting  any  er 
roneous  charges-  which  may  appear  in  their,  settlement,  Decuxkau 
and  adding  such  as  may  have  b«cn  omitted*"  ^^"^""^-^^^ 

The  auditors,  on.  the  23d  of  April,  1805,  instead  of 
stating  an  account,  reported  that  they  found  ^  a  balance 
due  from  the  defendant  to  the  complainants,  including, 
interest  upon  the  liquidated  account  up  to  this  date, 

fifteen  thousand  five  hundred  and  eighty-six  dollars  and  ^ 

twenty -two  cents.'*   They  stated  that  they  had  not  taken  4 

into  consideration  a  claim  of  the  complainants  of  1,0Q0/.  * 

which  the  estate  of  Chappedelaine  was  condemned  to  1 

phy  to  Boisfeillet  by  decree  of  the  court,  nor  their  cluim  * 

for  indemnity  for  damages  said  to  have  been  sustained  « 

by  sale  of  lands,  conceiving  those  claims  not  submitted  i 

to  them,  but  reserved  for  the  decision  of  the  court.  I 

Exceptions  being  taken  to  this  report,  the  court  or-  * 

dered  the  auditors  to  **'  make  a  statehient  showing  the  * 

items  of  the  general  account,  which  they  rejected,  in  « 

whole  or  in  part,  and  the  reasons  of  their  rejections,  ^ 

and  also  such  items  as  were  added  as  omissions,  and.  ' 
their  reasons  for  so  doing." 

In  obedience  t6  this  order,  the  auditors  made  an  ex* 
planatory  report,  whereupon  the  court  decreed  that  004/. 
6s.  and  579L  Bs,  id.  be  deducted  from  the  liquidated 
account  of  the  30th  of  April,  1792  ;  that  interest  be  al- 
lowed on  the  balance  at  eight  per  cent  from  that  date, 
and  that  the  defendant  pay  out  of  the  assets  that  balance 
and  interest,  and  the  further  sum  of  3,823  dollars,  being 
the  amount  stated  by  the  auditors  as  having  accrued 
since  the  30th  of  April,  1792,  and  costs. 

The  errors  assigned  in  the  record  were, 

1.  That  the  bill  was  insufficient  in  law. 

2.  That  the  couil:  had  not  jurisdiction,  because,  al- 
though thie  bill  states  the  complainants  to  be  French  ci- 
tizens, and  the  defendant  a  citizen  of  Georgia,  yet  the 
two  testators  were  citizens  of  Georgia. 
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Chaipyeds'       3.  That  I.  Trubcrt,  who  is  stated  in  the  answer  to 
^AMnm^    be  residuary  legatee  of  Dumoussay,  was  not  made 'a 
\,  party;  and  because  the  other  legatees  were  not  made 

y^GurnmAtnL   parties. 

4.  That  the  stated  account  has  been  partially  opened, 
and  abatements  made  to  the  injury  of  the  legatee. 

5,  Tliat  the  exceptions  to  the  report  of  the  auditors , 
ought  to  have  been  sustained. 

P.  B*  Ketf^  for  the  defendant,  on  opening  the  ques- 
tion of  jurisdiction,  was  stopped  by  the  court* 

Marsh-all,  Ch.  J.  The  present  impression  of  th^ 
court  is,  that  the  case  is  clearly  withm  the  jurisdiction 
of  the  courts  of  the  United  States.  The  plaintiiTs  are 
aliens,  and  although  they  sue  as  trustees,  yet  they  are 
entitled  to  sue  in  the  circuit  court. 

Winder^  for  the  complainants. 

As  to  tne  allegation  of  want  of  parties,  it  can  only  be 
noticed  on  being  pleaded.  The  defendant  cannot  now 
take  advantage  of  it. 

We  are  not,  in  examining  the  account^  confined  to 
the  errors  stated  in  the  bilL  But  if  the  general  nature 
bf  the  errors  is  stated  in  the  bill,  it  is  sufficient ;  and  if 
such  errors  are  proved,  it  is  sufficient  to  set'  aside  the 
account  as  a  bar,  and  to  have  it  referred  to  auditors; 
who  are  not  confined  to  the  precise  errors  alleged  in  the 
bilL 

Marshall,  Ch.  J.  said  he  understood  the'  practice 
in  cbancery  to  be,  that  the  court  will  notice  only  those 
errors  in  the  report  of  the  auditors  which  appear  upon 
the  face  of  the  report,  or  those  expressly  set  down  in 
the  exceptions ;  and  then  the  evidence  on  which  the 
Items  were  allowed,  must  appear  on  the  record. 

-ITarperani  P.  B.  Key^  for  the  defendant,  contended, 

That  an  account  stated  and  settled  by  the  parties  was 
conclusive,  unless  the  party  complaining  can  show  fraud 
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or  error  J  and  upon  him  lies  the  burden  of  proof.    That   Chappedb- 
when  a  defendant  relies  upon  an  account  stated,  he  shall    ''^'"^  ^^^ 

l_  ti      I  ^  •     ^  1  rri,  ANOTHER 

never  be  compelled  to  go  mto  a  general  account.     The  y. 

settled  account  can  only  be  opened  to  the  extent  of  the  Dechenaux 
items  charged  as  erroneous.  2  Jfi.  1.  Summery  .Thorpe, 
2  Fez.  565.  Pitt  v.  Cholmondely. 

March  4. 

Marshall,  Ch«  J.  delivered  the  opinion  of  the 
court,  as  follows : 

The  bill  in  this  case  is  brought  to  set  aside  a  stated 
account  which  was  signed  by  Dumoussay  and  Chappe- 
delaine^  in  July,  1792,  on  the  suggestion  'of  fraud  on 
the  part  of  Dumoussay  ;  or,  if  it  be  not  set  aside,  to 
correct  its  errors,  and  to  obtain  a  settlement  of  transac- 
tions subsequent  to  that  account. 

The  stated  account  is  pleaded  in  bar  ot  so  much  of 
the  bill  as  requires  that  the  subject  should  again  be 
opened,  and  the  particular  errors  assigned,  with  the 
exception  of  one  in  the  addition,  are  denied  in  the  an- 
swer. 

'That  the  plea  in  bar  must  be  sustained,  except  so  far 
as  it  may  be  in  the  power  of  the  representatives  of  Chap- 
pedelaine  to  show  clearly  that  errors  have  been  com- 
mitted, is  a  proposition  -about  which  no  member  of  the 
court  has  doubted  for  an  instant.  No  practice  could 
be  more  dangerous  than  that  of  opening  accounts  which 
the  parties  themselves'  have  adjusted,  on  suggestion 
supported  by  doubtful  or  by  only  probable  testimony. 
But  if  palpable  errors  be  shown,  errors  which  cannot 
be  misunderstood,  the  settlement  must  so  far  be  con- 
sidered as  made  upon  absolute  mistake  or  imposition, 
and  ought  not  to  be  obligatory  on  the  injured  party  or 
his  representatives,  because  such  items  cannot  be  sup* 
posed  to  have  received  his  assent.  The  whole  labour 
of  proof  lies  upon  the  party  bbjecting  to  the  accotint, 
and  errors  which  he  does  not  plainly  establish  cannot  be 
supposed  to  exist.  Upon  this  principle,  the  report  of 
the  auditors  in  this  case,  and  the  exceptions  to  that  re- 
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port,  so  far  as  respects  the  stated  account,  are  to  be 
considered. 

The  first  exception  relates  only  to  the  manner  in  which 
the  auditors  understood  the  order  referring  tlie  accounts 
to  then),  and  need  not  be  considered,  since  the  sole 
inquiry  will  "be,  whether  they  have  in  fact  made  any 
deduction  from  the  stated  account  which  was  not  war- 
ranted by  the  interlocutory  ocder,  an  order  ma'de  on  the 
principles  which  this  court  has  already  declared  to  be 
correct. 

.  The  second  exception  refers  to  the  particular  deduc- 
tions m^de  by  the  auditors.  The  fil'st  is,  that  the  item 
i;i  the  /^t^ted  account  of  604/.  6^.  Sd.  is  reduced  to 
333/.  Qa.  Bd. 

The  stated  account  between  the  parties,  msurked.  in 
the  proceedings  as  the  exhibit  A,  conuins  this  item,  and 
states  it  to  be  one-fifth  of  the. expenses  for  disburse- 
ments on  the  island  of  Sapelo,  which  was  the  joint  pro- 
perty of  a  company  consisting  of  five,  of  which  Du- 
mpussay  and  Chappedcluine  were  partners*  The  items 
which  composed  this  general  account  are  all  contained 
in  exhibit  F,  sitated  by  Dumoussay  on  the  3d  of  May, 
1792,  and  assented  to  by  Chappedelaine  on  the  23d  of 
July,  1792|  when  the  statech  account  was  signed,  llie 
total  of  those  disbiA-sements  is  4,2247.  3«.  8  U2d.  and 
the  balance  upon  the  account  is  3,021/.  X2s*  1.1-2^.  the 
fifth  of  which  IS  604/,  6*.^  5^. 

In  their  explanatory  report  the  auditors  say  that  tney 
took  as  the  basis  of  this  reduction  an  account  settled  by 
auditors  in  a  suit  decided  in  die  circuit  court  of  Georgia, 
which. was  instituted  by  Boisfeillet,  one  of  the  absent 
partners,  against  Dechenaux,  who  was  executor  both  of' 
Dumoussay  and  Chappedelaine.  The  auditors  in  that 
case  were  examined,  and  they  depose  that  their  cotrec- 
tions  were  made  on  the  proof  of  double  entries,  false 
charges,  omission^  acknowledged  by  the  executor  of 
DumQussay,  and  charges  not  proper  to  be  made  against 
Bcrtsfeillet. 

This  testimony  would  of  itself  be  sufficient  to  con- 
vince the  court  that  injustice  was  done  in  the  settlement: 
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•f  July,  1792,  but  wbuUi  not  show  explicitly  the  amount  Chappfde. 

of  that  injustice,  and  enable  them  to  say  what  deduc-  *'A^»»  ^vd 

tions  from  that  settlement  ought  to  be  allowed,  because,  ^'''**J"*" 

as  was  wtll  observed  by  the^  counsel  for  Dechenaux,  Deche'kau:! 
items  mighi  U«-  properly  chargeable  to  Chappedelainc, 
of  which  BoisfeilU  t  ought  not  to  bear  a  part. 

The  court  therefore  sougW.  in  the  documents  con- 
nected with  the  report,  for  Uiat  more  ezpUcit  iuforma- 
tion« 

Upon  looking  into  the  exhibit  F,  there  arc,  upon  tha 
face  of  the  paper,  obvious  errors,  which  demonstrate 
the  incorrecmess  of  that  statement,  and  the  excessive 
inattention  of  Cha]>pedel^ine. 

The  first  item  on  the  debit  side  of  this  exhibit,  is  the 
sum  of  3,571/.  3s.  B  i-2cL  disbursed  forSapelo.  The 
funds  for  this  disbursement  were  in  part  in  the  hands  of 
Dumoussay,  as  the  remnant  of  advances  previously 
made  by  the  partners.  To  this  remnant  he  states  him- 
self to  have  added  2,368/.  125.  0  1'2{f.  from  his  private 
funds.  On  this  advance  made  by  himself  in  Georgia, 
he  charges  the  company  15  percent,  amounting  to  354/. 
on  account  of  the  difference  of  exchange  between  mo- 
ney in  France  and  in  Cfcorgia,  or  as  he  expresses  it,  for 
exchange,  freight  and  insunmcc. 

Tliis  enlarge  has  been  rejected  in  the  accounts  of  all 
the  partners  for  many  obvious  reasons.  It  is  sufficient 
to  observe,  that  as  this  money  was  advanced  in  Geor- 
gia by  Dumoussay,  and  repaid  to  him  in  Georgia  by 
the  partners,  there  was  as  much  reason  for  making  these 
charges'  on  the  repayment,  as  on  the  original  advance  ; 
and  with  respect  to  Chappedelaine,  it  is  still  more  in- 
admissible, because  he  had  previously  advanced  tiis 
portion  of  this  money  to  Dumoussay,  and  had  allowed 
him  15  per  cent  for  these  charges,  in  a  deduction  from 
that  advance,  so  that  this  charge,  with  respect  to  Chap* 
pedelaine,  is  double. 

The  third  item  in  this  exhibit  is  a  charge  of  209A  as 
one  year's   interest  On  2,368/.  12^.  0  l-2i/.      This  i& 
more  than  double  the  real  antount  of  interes.t. 
Vol.  IV  n 
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Ch^ppedc.       There  is  abo  in  the  credit  side  of  the  accdunC,  te 
LAiNP.  Axp    error  ot  100/.  in  the  addition.     The  errors  apparent  on 
ANorHER     ^hg  fjj^^  Qf  jhg  exhibit  F,  amount  to  611/.  and  these 
DscHLNAux.  errors  ure  of  such  a  description  as  strongly  to  charac- 
terize the  stated  av* count  of  July,  1793. 

lothe  account  stated  by  the  auditors,  there  areomis* 
sions  of  monies  received  by  Oumoussay,  and  admitted 
to  be  chargcaMe  to  h*"^  >n  this  account  with  the  com- 
pany, amounting  to  189/.  10*.  lOrf. 

The  account  containing  these  incontestible  errors  was 
sul)mitttd  to  auditors,  and  still  further  reduced  by 
them.  Several  of  the  small  errors  which  they  have  de- 
tected arc  perceived,  but  the  whole  .cannot  be  traced 
by  this  court,  v/ithout  engaging  in  the  laborious  task  of 
auditors,  which  is  incompatible  with  their  duties.  To 
that  account  the  executor  of  Dumoussay,  who  was  also 
the  executor  of  Chappedelaine,  was  a  party,  and  had  a 
right,  with  rtspect  to  Boisfcillet,  to  rely  upon  the  stated 
account  of  July,  1792,  signed  by  Chappedelaine,  because 
Chappedelaine  was  the  attorney  in  fact  of  Boisfeillet,  and 
because  Boisfeillet  had  sanctioned  that  settlement,  and 
had  assumed  the  payment  of  his  part.  Yet  in  that  case  the 
deductions  from  that  account  were  made  which  the  audi- 
tors in  this  case  have  taken  as  the  basis  of  their  settlement, 
and  those  deductions  were  made  in  consequence  of  dou- 
ble entries,  false  charges,  and  charges  not  admissible 
against  fioisfeillet. 

The  great  difficulty  in  admitting  such  an  account 
under  such  circumstances,  consists  in  the  uncertaint)rof 
the  anioXint  of  those  charges  which  were  reiected  as 
being  inapplicable  to  Boisfeillet.  I'his  difficulty  is  re- 
moved, in  a  great  measure,  by  inspecting  the  repor.  in 
the  present  case.  In  that  report,  the  auditors  take  up 
the  ittms  VLhich  were  rejected  on  this  principle,  and 
charge  them  to  Chappedvlaine ;  so  ^hat,  in  truth,  the 
alterations  made  in  thi?)  item  are  all  founded  on  errors 
which  the  auditors^ have  corrected. 

1  he  second  item  of  ^his  exception  is,  that  thu  audi- 
tors reduced  the  sum  of  336/.  16.y.  'dd.  admitted  in  die 
stated  account,  as  being  one-fourth  of  the  purchase  and 
expense*  of  Jckyl  to  dll/.  9^.  6^.  making  a  difference  ef 
35/.  7*.  ^d. 
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Thii  item  in  the  exhibit  A,  which  is  the  stated  9Cr  ^"*Y"*' 
•ount,  is  the  result  of  the  exhibit  G,  which  is  the  ac-  *'^Jothm' 
count  of  JckyI,    as  settled  between   Dumoussay   and  v. 

Chappedelaine.  There  is  an  obvious  error  of  4/M 9*.  DKCHvsAVit 
la/.  in  the  division,  of  3/.  tOs.  in  the  hire  of  negroes,  .-— >*^^ 
and  the  residue  of  the  sum  deducted  is  on  account  of 
the  same  charges  on  the  monies  advanced  for  Jekyl, 
which  were  made  on  the  monies  advanced  for  Sapeio^ 
and  which  are  rejected  for  the  same  reasons  which  were 
assigned  for  their  rejection  in  that  item  of  the  ac- 
count. 

The  auditors  also  reduced  the  sum  of  990/.  3s.  id 
assumed  by  Chappedelaine  for  Boisfeillet,  to  the  sum 
of  410/.  making  a  difference  of  580/.  3s.  Id.  Nothing. 
can  be  more  obvious  than  the  propriety  of  this  reduc- 
tion* Dumoussay  charges  Chappedelaine  with  the  debt 
of  Boisfeillet,  amounting,  as  he'  says,  to  990/.  3s.  1  J. 
which  Chappedelaine  assumes  as  the  auomcy  of  Bois- 
feiUet.  In  a  suit  to  which  the  executor  of  Dumoussay 
is  a  party,  this  debt  appears  to  have  l>een  only  4l0iL 
No  man  can  hesitate  to  admit  that  Chappedelaine  must 
have  credit  with  Dumoussay  for  the  difference  between 
the  sum  alleged  to  be  due,  and  the  sum  actually  due 
from  Boisfeillet. 

The  auditors  also  stnick  out  of  the  stated  account 
the  sum  of  5541.  9s.  4d.  assumed  by  Chap{M:delaine 
for  one  of  the  absent  parmers,  that  being  considered  by 
mistake  as  the  share  of  that  absent  j/artner  in  the  ex- 
penses of  Sapelot  The  sum  actaully  due  by  that  part- 
ner was  afterwards  paid  by  himself  to  the  executor  of 
Dumoussay.  The  court  is  satisfied,  from  the  evidence, 
that  this  payment  was  made  to  Dechenaux  as  the  exe- 
cutor of  Dumoussay.  The  assumpsit  of  Chappedelaine 
"Was  essentially  as  security  for  the  absent  partner,  who 
still  remained  a  debtor ;  and  when  the  principal  did 
.liimself  pay  what  he  owed  to  the  original  creditor,  the 
assumpsit  of  Chappedelaine  was  of  nu  further  obliga- 
tion. Although  this  was  not  an  error  in  the  account 
inrhen  settled,  except  so  far  us  this  charge  exceeded  the 
Yum  with  whi^ii  the  absent  partner  was  reolly  chatge- 
able,  yet  it  becomes  an  item  which  can  no  longer  be 
retained  as  a  chsrg''  against  Chappedelaine,  and  in  re- 
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forming  their  accounts,  it  nqst   be  exeladed  from 
them. 

There  is  also  added  to  the  credits  of  Chappedelaine 
the  sum  of  36/.  18«.  i%hich  the  auditors  state  to  be  the 
difference  between  the  amount  of  a  receipt  given  by 
Dumoussay  and  the  sum  actually  debited  to  hiin  in  the 
accounts  between  the  parties. 

These  several  citots  make  up  the  sum  of  1^7/.  8#. 
W.  from  which  is  to  be  deducted  th^  sum  of  667^  lOn 
1  3-4^.  admitted  on  the  stated  account  to  be  due  from 
Chappedelaine  to  Dumoussay.  The  bahmce  standing 
to  the  credit  of  Chappedelaine  would  be,  on  the  dOth  of 
April,  1792,  7B9L  18«.  2  1-4^ 

The  auditors  state  this  balance  at  U^Ml*  10s*  7iL 
But  from  this  balance  reported  by  the  auditors  is  to  be 
taken  the  sum  of  30sL  13«.  allowed  by  Chappedelaine 
on  the  repayment  in  Georgia  of  money  lent  by  him  to 
Dumoussa^  in  France.  .  This  isum  has  been  disallowed 
'  by  the  auditors,  but  was  allowed  by  the  circuit  court, 
and  is  allowed  by  this  court.  This  would  reduce  the 
report  of  the  auditors  to  1,030/*  17jr.  7d»  exceeding  the 
balance  which  is  here  supposed^  by  the  sum  of  240/>  19«. 
4  3-4^. 

The  ffreatest  part  of  this  excess  is  produced  by  one« 
third  of  merchandize  sold  and  nut  entered  in  the  ac* 
count,'  and  by  a  credit  for  continuing  interest  up  to  tl|6 
30th  of  April,  1 792,  on  Chappedelaine's  money  in  the 
hands  of  Dumoussay,  which  credits  had  been  omitted 
in  the  stated  account  without  any  apparent  reason,  and 
must  therefore  have  been  among  the  numerous  inaccu- 
racies of  that  accountti  The  residue  of  this  excess  is 
said  by  the  auditors  to  be  produced  by  numerous  minute 
errors  detected  by  a  laborious  investigation  of  all  the 
aiccotmts  between  the  parties.  This  court  cannot  pur- 
sue them  in  that  investigation.  But  in  a  case  so  replete 
with  errors,  which  mark  excessive  neg^fi^^^^  ^^  ^^ 
one  side,  and  which  can  scarcely  be  ascribed  to  mis* 
take  on  the  other,  the  court  is  of  opinioii  that  the  report 
of  the  auditors  stating  that  these  corrections  were  made 
oYi  the  inspecaon  of  the  vouchers  and  entries  which 
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were  laid  before  them  ought  to  be  received ,  unless  the  CifA?vs^t. 
person  taking  the  exception  had  himself  required  the  ""^jj"  ^"* 
testimony  on  any  particular  point  to  which  he  objected  y  *^ 

.to  be  submitted  to  the  court,  or  had  required  a  special  DceRSNAVx 
statement  from  the  auditors^  exhibiting  the  reason^  for  ^m^*n^-^^' 
their  opinion  on  the  particular  poin(. 

The  balance  due  to  Chappedelaine  on  the  aoth  ef 
April,  1792^  is  so  much  of  the  loan  made  by  him  to 
Dumoussay  in  France,  which  remains  \inpaid.  By  the 
contract  between  the  parties,  that  loan  was  to  carry  an 
interest  of  six  per  cent  per  annum  uu(il  paid*.    The  | 

court,  therefore,  cannot  ^consider  it  as  a  claim  on  an  un-  i 

settled  account,  or  as  carr}'ing  interest  at  the  rate  es-  | 

tablished  in  Georgia.     It  is  still  governed  by  the  law  of  ' 

the  contract,  and  must  carry  interest  at  the  rate'c^f  six  i 

per  c*nt  per  annum.  i 

I 
To  the  report*  so  far  it  respects  the  accounts  subse- 
quent to  the  30th  of  April,  1792,  a  general  exception  is  • 
taken,  which  is  sufBcitntly  repelled  by  the  answer  of  the 
auditors.  They  say,  if  in  the  opinion  of  the  dcfendaqt  \ 
below  the  auditors  admitted  any  charge  against  Dumous-  • 
say  which  was  not  sufficiently  supported  by  testimony, 
he  ought  to  have  obtained  a  special  statement  from  the 
auditors,  or  have  made  a  special  excepcion,  which  would 
bring  the  testimony  on  the  particular  point  before  the. 
court.  The  only  objection  which  the  court  can  notice, 
is  the  allegation  in  the  exception  that  the  auditors  have 
proceeded  on  accounts  rendered  by  Dechenaux,  without 
allowing  him  a  credit  Which  he  claimed  in  those  ac- 
counts*. That  credit  is  the  balance  appearing  to  be  due. 
to  Dumousssay  by  the  stated  account  of  July,  1793. 
But  that  balance  was  entirely  changed.  The  item  wa.s 
fully  disproved  by  the  testimony  laid  before  the  audi- 
tors. Dechenaux  did  not  then  wiihdcaw  his  account; 
and  require  the  plaintiff  below  to  support  his  claims  by 
other  vouchers.  It  was  clearly  in  the  power  of  the 
plaintiff  to  have'  done  this,*  for  he  might  have  forced 
l)echenaux  to  produce  the  entries  and  vouchers  from 
which  he  had  made  out  the  account  exhibited  by  himself. 
By  leaving  this  account  Av^ith  the  aoditors  without  ob- 
jection, he  acquiesced  in  their  considering  as  correct  the 
items  it  admitted. 
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CKA?rBSE-       This  bill  was  brought  to  correct  the  stated  account  oa 

'"akStheiT  Jy^y^  ^'^^^^  *°^  ^  *^^^^  ^^^  accounts  between  thepar- 
y.  tics  subsequent  to  that  period.     The  defendant  exhibiu 

DBcnB9Aox.  the  accounts  subsequent  to  that  period,  but  claims  to 
set  against  them  the  balance  due  to  his  tesutor  under 
the  settlement  of  1792.  On  those  subsequent  accounts, 
that  balance  has  no  influence.  By  introducing  it  into 
an  account  he  was  compellable  to  render,  he  cannot  de- 
stroy the  effect  of  that  account*  Had  he  intended  t« 
rely  on  tins  circumstance,  he  ought  to  have  made  the 
]ioint  before  the  auditors,  and  thus  have  enabled  the 
pI.'untiiT  to  take  other  measures  tp  substantiate  his  claim. 
The  auditors  say  they  ^^  admitted  the  account  presented 
by  the  defendant  ;'*  but  this  must  be  understood  with 
the  exception  of  the. balance  which  he  claimed  under  the 
settlement  of  July,  1792*  It  does  not  appear,  from 
their  report,  that  the  claims  of  the  plaintiff  below  rest- 
ed on  tliat  account  so  far  as  it  went ;  but.  it  is  probable 
that  further  research  was  deemed  unnecessary.  The 
court  cannot  say  that  in  this  the  auditors  erred. 

The  decree  of  the  circuit  court  is  affirmed,  so  far  as 
it  accords  with  this  opinion,  and  is  reversed  as  to  the 

residue. 


rHSUKITEO 

States 

T. 
M'DOWELL. 


THE  LMTED  STATES  v.  M^DOWELI-. 


In  deciding 
Whether  the 
matter  in  dis- 
pute be  suffi- 
cient ti>  sus- 
tain the  juris- 
diction of  this 
court,  it  veWX 
look  to  the 
iUiQ  due  upon 
the  condition 
i^'  tJic  bttnd^ 
and  not  to  the 
penalty 


ERROU  \6  the  distiict  court  for  the  district  of  Ken- 
tucky,  iu  nn  ac(i(>n  of  debt  for  txvcnVj  thousatid  do\hx%^ 
the  penalty  of  an  oflici;d  bond  given  by  the  defendant,  as 
marshal  of  that  ilistrict,  for  the  faithful  execution  of  the 
duties  of  his  oflice  by  himself  and  his  deputies.  The  de- 
fc^darlt  pleaded  performanve  gcncrnlly.  The  United| 
States,  I  in  their  replication,  assigned  a  special  breach  of 
the  condirloo  ol  the  bond,  in  no^ paying  over  to.  the 
United  Sure?  the  bum  of //i/v«r  hundrtd and  twtnty^tight 
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ddkn.     The  judgment  below  was  against  the  United  TakUarTKo 
States,  whp  sued  out  the  present  writ  of  erron  Sta  tk? 

.  M'DOWELL. 

But  this  Courts  without  argument,  decided  that  it  had 
so  jurisdiction,  the  mar^^r  in  dispute  being  of  less  value 
than  2«000  dollars* 


THE  MAYOR  AND  COMMC  -ALTY  OF        Mavoh,  &c 
ALEXANDRIA  v.  PATTEN  'or  Alex 

AND  OTHERS. 


ANORIA 
V. 

PaTT<N AKO 
OTHRRS. 


ERROR  to  the  circuit  court  of  the  district  of  Colum-    ^^^^j^^  debtor 

bia,  sitting  at  Alexandria,  in  an  action  of  debt  brought  at  thetimeof 

by  the  mayor  and  commonalty  of  Alexandria,  for  the  p.\vmeRt  doct 

u-se  of  John  G.  Ladd,  against  Thomas  Patten  and  his  "^l  i*"^«^  *• 

.•',,,'     7      .  -  ri.»     1    .     which  account 

sureties,  on  a  bond. given  lor  the  performance  ot  his  duty  ^i^^    p«iyment 

as  vendue-master.  shall  b«  ap- 

plied,  the  ere • 

The  object  of  the  suit  was  to  recover  a  sum  of  mono v  tTJ^^Pi^/Jl 

«        J  •     •      !_•     I-       1  •  '  '     onj   time  ftp. 

alleged  to  remam  m  his  hands  as  vcndue-mnster  on  nc-*  p)y  U  iovhith 
count  of  goods  sold  for  Ladd.     Patten  was  also  the  aecovnt       he 
debtor  of  Ladd  for  goods  sold  by  him  to  Patten,  who  /^''<'*«- 
gave  in  evidence  payments  which  exceeded  the  amount 
due  upon  the  latter  account,  and  which,  if  applied  to  the 
former  account,  would  nearly,  if  not  entirely,  discharge 
that  debt.     The  payments  were  attended  by  circumstuu- 
ces  which  the  defendants  considered  as  evidence  of  n 
clear  intention  to  apply  them  to  'the  debt  due  from  Pat- 
ten as  vendue-mnjtter  ;  "  Whereupon  the  counsel  for  the 
plaintiffs  prayed  the  opinion  of  the  court  whether,  frcni 
ihe  manner  iu  wliirh  the  Mayments  were  made  as  afore- 
said, the  said  John  G.  Ladd  had  not  a  right  to  apply  so 
much  of  the  money,  paid  to  him  as  aforesaid,  as  would 
discharge  the  debt  due  to  him  as  aforesaid,  for  gooda  sx,ld 
as  aforcsaW   to  the  said  Thomas  Pattcri,  to  the  discharge 
of  the  siiiiK..     Whereupon  the  court  instructed  ihejuiy, 
that  if  thc)  should  be  satisfied  by  the  evidence  that  the 
payments  of  the  money  by  thc  defendant  Patten  weffc 
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Ma  YOK,  Ice.  made  on  account  of  the  goods  9old  at  vendue^  and  ao  lui- 
OF  Al^x-    ii^jj^tood  by  both  parties  at  the  tim«  of  the  payments, 
y^  they  must  bo  appued  to  that  account. 

P/llTBirANO 

ovHEns.  CI  If  Mr.  Patten,  at  the  time  of  paying  the  mcney,  did 

not  direct  to  which  account  it  should  be  applied,  and  if 
it  wdsnot  understood  by  ihe  panics  at  the  time  of  pay- 
ment on  which  account  it  was  made,  the  pldhiti^  had  a 
right  immediately  to  make  the  application  to  which  ac- 
count he  pleased  ;  but  such  application  must  have  been 
recent^  and  before  any  alteration  had  taken  place  in  the 
circumstances  of  Mr.  Patten. 

"  If  neither  of  the  parties  made  the  application  as 
aforesaid,  and  if  the  parties  did  not  then  understand  on 
which  account  it  was  made,  then  the  payments  ought  in 
law  to  be  applied  to  the  discharge  of  the  vendue  account^ 
the  non-payment  of  which  is  alleged  as  the  breach  of  the 
boiid  upon  which  the  present  suit  is  brouj^ht." 

To  this  opinion  the  plaintiffs  excepted,  and  the  ver- 
dict and  judgment  being  against  them,  brought  their  writ 
of  error 

Swann^  for  plaintiffs  in  error,  contended  that  where 
there  are  different  debts  due  by  a  debtor  to  his  creditor, 
and  a  payment  be  made  generally  on  account^  the  creditor 
has  a  right  to  apply  the  payment,  whenever  he  pleases, 
to  which  account  he  pleases^  and  cited  the  case  of  God- 
dardv.  Cox^  2Str.  1194. 

TowiffSj  contra. 

It  is  admitted  that  the  defendant  had  the  right  at  the 
time  of  payment  tq  direct  its  application,  and  that  if  he 
did  not  then  exercise  that  right,  it  devolved  upon  the 
plaintiff.  But  the  question  is,  when  is  the  plaintiff'  to 
exercise  the  right  I  Can  he,  at  any  indefinite  period 
after  the  payment,  and  under  any  change  of  circumstan- 
ces, apply  the  payment  as  he  pleases  ?  Can  he,  at  the 
moment  of  trial,  when  the  defendant  produces  evidence 
.  of  payments,  say  I  choose  to  apply  these  payments  to  the 
other  account  ?  The  rules  of  law  are  all  founded  in  rea- 
;$on.    Some  reasonable  limit  must  be  supposed  to  the 
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exercise  of  this  right.     In  the  present  case  the  interests  Matok,  fcc 

of  third  persons  are  involved^    The  sureties  may  have  ®'y„»";^  J 

been  lulled  into  security  by  the  evidence  of  these  pay-  y. 

ments.  Pattbn  aw© 


OTHERS, 


The  pourt  below  was  bound  to  ;decide  according  to  the 
laws  of  Virginia,  which  have  been  adopted  by  congress 
for  the  government  of  the  county  of  Alexandria. 

The  law  is  conclusively  settled  in  Virginia^  by  the 
highest  tribunal  in  that  sute,  in  the  case  of  Braxton  v. 
Southerland,  1  Wash.  133.  where  the  president  of  the 
court  of  appeals,  in  delivering  the  opinion  of  the  court, 
says,  ^^  Although,  if  the  debtor  neglect  to  make  the  ap- 
plication at  the  time  of  payment,  the  election  is  then  cast' 
upon  the  creditor,  yet  it  is  incumbent  upon  the  latter,  in 
such  a  case,  to  Qiake  a  recent  application,  by  entries  in 
books  or  papers,  and  not  to  keep  parties  And  securities  in 
suspense,  cnangiitg  their  situation  from  time  to  time^  as 
his  interesti^  governed  by  events,  might  dictate.''  And 
upon  this  priticiple  the  decree  .of  the  court  in  that  case 
was  founded.  It  was  not  a  mere  dictum^  but  the  very 
git>and  of  the  court's  decision.  This  then  beibg  the. 
law  of  Virginia,  the  court*  below  was  bound  by  it. 

.  If  the  opinion  of  the  court  of  appeals  pf  Virginia  need- 
ed support,  it  would  be  found  in  2  Pothier  on  ObltgatiqnM^  < 
45.  who  gives  it  as  a  rule  of  the  civil  law,  that  ^^  when 
the  debtor  in  paying  makes  no  application,  the  creditor 
to  whom  money  is  due  for  different  causes  may  apply  it 
to  the  discharge  of  which  he  pleases."  '  But  be  goes  on 
to  say,  **It  is  necessary,  1st.  T^at  this  appUpation 
should  have  been  made  at  the  time:  and,  2d.  That  thie 
application  which  the  creditor  makes  should  be  equita- 
ble.'^  Another  rule,  in  ^.49^  is,  thiit  ^^  When  the  ap* 
plication  has  not  been  made  either  by  the  debtor  or  the 
creditor,  the  lipplication  ought  to  be  made  to  that  debt 
which  the  debtor  had,  at  the  time,  most  interest  to  dis^ 
ehargc."  And,  as  ^^oroilary^  he  says,  ^^  The  applica- 
tion is  made  rather  to  the  debt  ior  which  the  debtor  has 
given  ii  imrety^  than  to  tho^e  which  tie  owes  alone.  The 
reason  is,  that,  in  paying  the  fonnor  he  discharges  him- 
self, towards  two  creditors— •his  {irincipal  creditor,  and 
his  surety  whom  he  is  bound  to  indemnify**' 
VoL-IV.  St 
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Mayob,   fcc.      These  principles  are  confirmed  by  1  Domett.  t97.  tit. 
Tm^";?"    desolutione. 

AMDrIA 
V. 

Patteit  AMP  The  case  of  Goddardv.  Cox^  cited  fbr  the  plaintiffs,  is 
^^^  ^  a  mere  JW«/ /Vit/f  case  before  Chief  Justice  X^^9  in  Mid- 
dlesex ;  and  it  only  decides  the  principle,  that  where  a 
defendant  is  indebted  to  the  plaintiff  on  two  simple  con- 
tracts of  equal  dignity  and  of  the  same  nature,  and  for 
neither  of  which  is  any  other  person  bound,  and  the  pay- 
ment is  made  generally  on  account,  without  any  applica- 
tion having  been  made  by  the  defendant,  the  right  td 
make  the  application  devolves  on  the  plaintiff.  It  does 
not  decide  the  question  now  before  the  court,  which  is, 
whether  the  plaintiff  is  not  bound  to  make  a  recent  ap- 
plication in  cases  where  the  intereste  of  sureties  are  con- 
cerned. 

All  the  cases  in  which  the  plaintiff  has  been  permitted 
at  law  to  make  his  election,  are  cases  where  the  debts 
were  of  equal  dimity  and  of  similar  nature,  and  where 
it  did  not  appear  to  be  important  to  the  debtor,  or  any 
other  person,  to  which  debt  the  payment  should  be  ap- 
plied.    Esp.  N.  P.  229. 

There  is,  in  truth,  no  difference  in  principle  between 
the  rule  in  equit)'  and  the  rule  at  law,  as  to  the  applica- 
tion of  payments. 

March   7» 

Marshall,  Ch.  J.  after  stating  the  case,  delivered 
the  opinion  of  the  court,  as  follows  : 

It  is  a  clear  principle  of  law,  that  a  person  owing  mo- 
ney on  two  several  accounts,  as  upon  bond  and  simple 
contract,  may  elect  to  apply  his  payments  to  which  ac- 
count he  pleases  ;  but  if  he  fails  to  make  the  application, 
the  election  passes  from  him  to  the  creditor.  No  prin- 
ciple i$  recollected  which  obliges  the  creditor  to  make 
this  eleaion  immediately.  After  having  made  it  he  is 
bound  by  it,  but  until  he  makes  it  he  is  free  to  credit 
either  the  bond  or  simple  contract. 
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Unquestionably,  circumauocet  may  occur,  and  per- 
haps did  occur  in  this  case^  whichwould.be  equivalent 
to  the  declaration  of  his  election  on  the  part  of  the 
debtor,  and  therefore  the  court  was  correct  in  instruct- 
ing the  jury,  that  if  they  should  be  satisfied  that  the  pay- 
ments were  understood  to  be  made  on  account  of  the 
ffoocls  sold  at  vendue,  they  ought  to  apply  them  to  the 
discharge  of  that  account ;  but  in  declaring  that.the  elec- 
tion, which  they  supposed  to  devolve  on  the  plaintiff  if 
the  application  of  the  money  was  not  understood  at  the 
time  by  the  parties,  was  lost  if  not  immcfdiately  exer- 
cised, that  court  err^d* 

Their  judgment,  therefore,  must  be  reversed,  a^^d  the 
cause  remanded  for  fl(  new  trial 


MaT6V|   ifce. 

OT    Albx- 

▲vdbIa 

V. 

Pattsvabis 

OTUBBt. 


DAWSON^S  LESSEE  v.  GODFREY, 


ERROR  to  the  circuit  court  of  the  district  of  Colufp- 
bia,  sitting  at  Washington. 

'  Russel  Lee,  a  citizen  of  the  United  States,  in  the  3'ear 
1793  died  seised  in  fee  6f  a  tract  of  land,  called  Argyie^ 
CaivaU  and  Lortiy  situated  in  that  part  of  the  district  of 
Columbia  which  was  ceded  to  the  United  States  by  the 
state  of  Mar}'land« '  ^Mrs.  Dawson^  the  lessor  of  the 
plaintiff,  would  be  entided  to  t|ie  Igndby  descent,  unless 
prevented  by  the  application  of  the  principle  of  alienage. 
ohe  was  bom  in  England  before  Uie  year  1,7^5,  always, 
remained. a  British  subject,  and  wm  never  iii  Ihe  United 
States.' 

The  court  below  instructed  the  jury  tliat  she  was  ah 
alien,  and  could  not  take  the  land  by  descent  from  Rus- 
sel Lee  in  the  year  1793. 

'tiiQ  question  having  been  fully  ar^ed^  but  not  deci- 
ded, in  the  cases  of  Iximberfs  LcMce  v.  Paine^  (ontCy  vpU 


A    person- . 
bom  in'  fing- 
Itnd      before 
tlie.  year 
I775paiidw|# 
always  resid* 
ed  there,  and 
neyer  was   in 
the     United 
Sutes,   ie  an 
alieilp     and 
oould  not    in 
the    year 
1793   take 
lands   in 
Maryland    hy 
descent  from 
a    citixeii  of 
the     United 
SUtca. 
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^»  p*  97.)  and  M^Bvaine  v.  Coxe^s  Lessee^  (mte^  vol  2. p. 
280.)  the  counsel  (viz.  MorsellwiA  Jones  for  the  plain- 
tiff in  error,  and  P.  B.  Key  for  the  defendant)  agreed  to 
submit  it  to  the  court  without  further  argument. 

Johnson,  J«*  delivered  the  opinion  of  the  court,  as 
follows ; 

I'his  case  rest<(  upon  the  single  question,  Whether  a 
subject  of  Great  Britain^  born  beforif  the- declaration  of  in- 
dependence^ can  now  inherit  lands  in  this  country  f  The 
general  doctrine  is  admitted,  that  in  the  sute  of  Mary- 
Idnd,  iivwhich  the  land  lies,  an  alien  cannot  take  by  de- 
scent ;  but  it  is  contended,  upon  the  doctrine  laid  down 
in  Calvin's  case,  that  the  rights  of  the  antenati  of.  Grea: 
Britain  formed  an  exception  from  the  general  riile.  The 
point  decided  in  the  case  of  Calvin  was,  that  a  Scots- 
man, born  after  the  union,  could  inherit  lands  in  England. 
It  is  evident  that  this  case  is  not  directly  in  point,  for 
the  only  objection  here  to  the  right  of  recovery  did  not 
exist  in  Calvin's  case,  as,  whether  in  England  or  in  Scot- 
land, he  was  equally  bound  in  allegiance  to  the  king  of 
Great  Britain.  It  would  be  a  contradiction  in  terms  to 
contend  that  ^Dawson  or  his  wife  ev«r  owed  allegiance  to 
a  government  which  did  not  exist  at  their  birth.  It  is 
upon  a  supposed  analogy,  therefore,  and  the  reasoning  of 
the  judges  in  Calvin's  case,  that  the  argument  for  the 
plaintiffs  is  founded.  In  the  two  cases  of  Coxe  andJU^Il* 
vaine  and  Lambert  and  Payne^  in  this  court,  this  doctrine, 
was  very  amply  discussed,  and  this  case  is  submitted 
upon  those  arguments.  The  counsel  there  contended, 
that  the  relation  of  the  postrtati  of  Scodand  (after  the 
union)  to,  the  subjects  of  Great  Britain,  was  identically 
the  same  with  the  antenati  of  Great  Britain  (before  our 
revolution)  to  the  citizen^  of  this  country,  and  that  the 
community  of  allegiance  at  the  time  of  birth,  and  not  the 
existing  state  of  it  when  the  descent  is  cast,  is  the  prin« 
ciple  upon  which  the  right  to  inherit  depends. 

The  latter  proposition  presents  the  weak  point  of  their 
argument,  for  the  community  of  allegiance  at  the  time  of 


^  The  judges  tiresent  vc.e  CHmc,  yohnton,  Livingtton  and  Tpdd* 
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birth  and  at  the  lime  of  descent  both  existed  in  Calvin's 
case.  And.  if  the  court  in  their  argument  expressed 
opinions  which  appear  to  go*the  length  contended  for  by 
the  counsel,  they  must  be  considered  as  mere  obiter 
opinions,  since  the  decision  of  the  cause  did  hot  depend 
up9n  them.  We  have  no  doubt  that  the  correct  doc- 
trine of  the  English  law  is,  that  the  right  to  inherit  de- 
pends upon  the  existing  sUite  of  allegiance  at  the  time  of 
the  descent-cast.  And  that  the  idea  that  it  depends  upon 
community  of  allegiance  at  the  time  of  birth,  is  a.  con- 
sequence that  follows  from  the  doctrines  that  a  man  can 
never  put  off  his  allegiance,  or  be  deprived  of  the  benefits 
of  it  but  for  a  crime.  Community  of  allegiance  once 
existing  must,  upon  these  principles,  exist  ever  after. 
Hence  it  is  that  the  antenatz  of  America  may  continue  to 
bherit  in  Great  Britain,  because  we  once  owed  allegiance 
to  that  crown.  But  the  same  reason  does  not  extend  to 
the  antenatz  of  Great  Britain,  because  they  never  owed 
allegiance  to  our  government.  This  idea  will  be  best 
elucidated  in  the  following  manner :  If  an  action  be 
commenced  in  England  by  an  antenatus  of  America  Tor 
the  recovery  of  land,  the  plea  of  alien  born  could  not  be 
maintained,  because  inconsistent  w,ith  the  fact ;  nor 
would  a  plea  of  the  severance  of  these  states  avail  the  de« 
fendant,  because  the  act  of  his  government,  independent 
of  any  crime  of  his  own,  does  not  deprive  the  plaintiff  of 
his  civil  rights,  although  it  may  release  him  from  the 
obligation  of  allegiance.  But  if  a  suit  of  the  same  kind 
be.  instituted  here  by  tok  antenatus  of  Great  Britain,'  thlf 
plea  of  alien  bom  could  hi  maintained,  for  the  plaintHF 
never  Owed  allegiance  to  our  government. '  To  avoid  it 
he  woujd  be  put  to  a  special  replication,  by  which  he  must 
of  necesM^  acknowledge  the  truth  pf  the  plea,  and  set 
forth  circumstances  which  would  amount  to'4i  recognition 
of  his  never  having  been  a  party  in  our 'social  compact. 
Mttchbfthediffictdtyin  satisfying  the  mind  on  this  sub* 
ject  vanishes  upon  a  just  view  of  the  nature  of  the.  right 
of  inheritance.  Gentlemen  have  argi^ed  upon  it  as  it  it 
were  a  natural  and  perfect  rig^t ;  whereas  it  has  its  origin 
in,  and  is  modified  to  infinity  by  the  laws  of  society^  in 
exercise  of  the  right  of  territorial  jurisdiction*'  To  be 
entitled  to  inherit  in  the  state  of  Maryland^  a  right  should 
be  made  out.under  the  law^  of  that  state.  As  the  com* 
mon  law,  which  is  .the  law  of  Maryland  on  this  subject. 
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deprives  an  alien  generally  of  the  right  of  inheriting,  it 
is  incumbent  upon  the  plaintiff  to  establish  some  excep- 
tion in  favour  of  his  case*  But  I  know  of  no^xception^ 
atcon^mon  law,  which  gives  the  right  to  inherit  distinct- 
ly from  the  obligation  of  allegiance,  existing  either  in 
fact  or  in  supposition  of  law* 


Judgment  aflbmed. 


MOUKTZ 
V. 

II0DC80N. 


MOUNTZ  AND  OTHERS  v.  HODGSON 
AND  THOMPSON. 


Qaere,  whe* 
tber  the  may- 
cjr  of  G«om- 
to-wn,  in  the 
distiiot  of  Co- 
lombia, is  a 
juatice  of 
pieace  of  the 
cottntjr  of 
Waahinrton  ? 

Whether  a 
writ  of  error 
will  lie  to  the 
refuaal  of  the 
court  below, 
to  quaah  an. 
execution  up- 
on motion  ? 


THIS  was  a  writ  of  error  to  a  supposed  judgment  of 
the  circuit  court  of  the  district  of  Columbia,  for  the 
coun^  of  Washington,  between  Hodgson  and  Thorop* 
son,  plaintiffs,  and  Jacob  Mounts,  Johft  Mauntz  and 
Henry  Knowles^  defendants. 

Hodgson  atid  Thompson  had  recovered  judgment  in 
the  court  below,  at  December  term,  1805,  against  Jacob 
Mounts  and  George  XeintzeL  By  the  act  of  assemUy 
of  Maryland,  1/91*.  c.  6r.  entided  *^  an  act  for  regu- 
^^  lating  the  mode  of  etauing  execution^  and  for  repeal- 
*^  ing  the  acts  of  assembly  therein  mentioned,'*'  it  is  en- 
acted, that  no  execution  shall  issue  upon  any  judgment, 
provided  the^^r^^n  or  persona  afi;ainst  whom  such  judg- 
ment is  qbtained,  shall  come  before  two  justkee  of  the 
peace  of  the  county^  where  such  person  or  persons  shall 
reside,  within  two  months  after,  the  rendition  of  such 
judgment,  and  together  with  two  other  persons,  such  as 
the  said  justices  shall  approve  of,  and  confess  judgment 
for  hie  debt^nd  costs  ot  suit  adjudged,'  with  stay  of  ex- 
ecution for  six  months  thereafter  \  which*  confession 
shall  be  made  in  manner  and  form  follbiving,  that  is  to 
^y  ^^youH.  M«  A.B.  andC«D.  do  confess  judgment 
to  £•  F*'*  &c.  which  .confession  shall  be  signed  by  the' 
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justices  before  whom  the  same  is  made,  and  a  certificate 
thereof  shall  be  procured  under  the  hands  of  the  said 
justices,  and  sucni  certificate  shall  be  a  sufficient  super* 
sedeaM  to  the  AmS  to  forbear  serving  execution  upon  the 
body  or  goods  of  the  person  so  obtaining  such  certificate. 
And  it  is  further  enacted,  that  the  justices  shall  return 
the  confession  of  judgment  to  the  clerk  of  the  court, 
where  the  first  judgment  was  rendered,  by  the  next  court 
in  course,  to  be  entered  on  record  ;  and  after  the  expi- 
ration of  the  time  limited  in  such  confession,  it  shall  be 
lawful  to  take  out  execution  thereon,  without  a  scire  fa* 
das  or  any  other  delay,  against  either  the  principal  or 
the  security,  or  all  or  either  of  them  for  such  judgment 
so  confessed. 

According  to  the  nrovisions  of  this  act,  the  original 
defendant  yacob  mountz  (without  his  co-defendant 
George  Remtzel)  went  before  John  Ott  and  Daniel 
Reintzel,  and,  together  with  Henry  Knowles  and  John 
Mountz,  his  sureties,  confessedjudgment  to  Hodgson 
and  Thompson,  in  the  form  prescribed  by  the  act  of  as- 
sembly. John  Ott  was  admitted  to  be  a  justice  of  peace 
of  the  county  of  Washington,  but  Daniel  Reintzel  sign- 
ed his  name  as  Mayor  of  Georgetown. 

By  the  act  of  assembly  of  Maryland,  1789.  c.  23*  in- 
corporating the  town  of  Georgetown,  it  is  enacted  ^^  that 
the  mayor,  rec6rder  and  aldermen"  *^  shall  be  justices 
of  the  peace  within  the  said  town,  and  the  precincts 
thereof,''  and  that  each  of  them  ^^  shall  have  the  same 
jurisdictioh  as  to  debts^  as  anyjusticeof  the  peace  of  any 
cpunty  of  this  state  now  hath,  or  shall  hereafter  have 
by  law." 

After  the  expiration  of  the  six  month  mentioned  in  the 
confession  of  judgment,  a  ca.  sa.  was  issued  thereon, 
against  Jacob  Mountz,  Henry  Knowles,  and  John 
Mountz,  upon  which  they  were  all  taken,  and  on  the  re- 
turn thereof,  they  moved  to  quash  the  execution ; 

1.  Because  the  confession  of  judgment  was  not  before 
two  justices  of  peace  of  the  county;  and, 

2.  Because  the  judgment  was  not  confessed  by  George 
Reintzel^  the  co-defendant  in  the  first  judgment. 
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But  the  court  below  overruled  both  xAjections,  and 
refused  to  quash  the  execution;  whereupon  the  defend- 
ants took  a  ^iU  of  exceptions^  and  biought  their  writ  of 
error. 

F.  S»  Key  and  Atotselly  for  the  pkuntiflfs  in  error, 

As  to  the  first  point,  contended,  that  Daniel  Reinteel 
was  not  a  justice  of  peace  of  the  county^  but  only  of 
Georgetown.  That  he  had  only  the  powers  necessary 
for  the  preservation  of  the  peace  in  that  town.  And 
even  if  he  had  power  within  the  town  to  receive  a  con- 
fession of  judgment,  it  did  not  appear  by  the  record 
that  this  confession  was  taken  in  the  town,  but  might 
have  been  taken  elsewhere,  in  which  case  his  act  would 
be  void. 

On  the  second  pointy  they  contended  that  all  the  de- 
fendants to  the  original  judgment,  must  join  in  the  su- 
persedeas. The  words  of  the  act  are,  ^*  such  person  or 
persons^^  thereby  implying  that  if  there  were  several 
defendants,  all  must  join.  Suppose  there  should  be 
five  solvent  defendants,  and  one  insolvent  who  super- 
sedes the  judgment  with  two  sureties  ;  the  plaintiflF  can- 
not take  out  execution  against  the  five,  until  the  expira- 
tion of  the  six  months.  If  execution  be  stayed  as  to  one, 
it  is  stayed  as  to  alL  The  execution  on  a  joint  judg- 
ment mlist  be  against  all ;  it  must  follow  the  nature  of 
the  judgment. 

yonesj  contra. 

This  is  an  ex  parte  proceeding  by  the  debtor.  Be 
chuses  the  magistrates  before  whom  he  will  confess  the 
judgment ;  he  is  estopped  to  deny  their  jurisdiction, 
after  he  has  had  the  benefit  of  the  delay.  But  tt  this  be 
an  error,  it  is  an  error  of  /act  which  this  court  cannot 
correct.  It  is  a  question  of  fact,  whether  Daniel  Reint- 
zel  be  a  justice  of  peace  of  the  county*  He  has  signed 
his  name  as  tnayor^  yet  he  may  also  be  a  justice  of  peace 
of  the  county*  They  might  as  weU  assert  that  John  Ott 
is  not  a' justice  of  peace,  because  he  has  not  signed 
his.  name  as  such.  There  is  no  such  ofiice  as  that  of  a. 
justice  of  peace  of  Georgetown.     It  is.  to  be  presumed 
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that  die  .confesaion  was  made  in  Georgetown,  as  the 
comraiydoes  not  appear,  and  Mr*  Reintzel  signed  his 
name  in  his  official  .character  as  mayor  of  that  town. 

,  The  writ  ol  error  complains  of  the  judgment  <^  the 
two  justices,  not  of  that  of  the  circuit  court.  Or  rather 
the  error  which  they  assign  is  an  error  in  the  judgment 
of  the  justices,  and  not  in  the  judgment  of  the  court. 

The  confession  of  judgment  only  stays  the  service  of 
the  ezecutioL,  it  does  not  prevent  i{s  emanation.  The 
words  <^  the  act  are,  that  it  shall  be  a  sufficient  super- 
sedeas  to  the  sheriff  \.q  forbear  servirtg'  execution.  The 
ezecu^on  m&y  issue  against  all,  but  shall  not  be  served 
upon  him  who  has  confessed  judgment  with  sureties. 

MorseU  in  reply. 

The  judgment  confessed,  before  the  justices^  by  be- 
ing returned  to  the  office  of  the  clerk  of  the  circuit  court, 
and  thcfe  entered  o/*  record^  becomes  a  judgment  of 
that  court ;  otherwise  no  scire  facias  cOuld'lie  to- revive 
the  judgment. 

The  act  of  assembly  makes  the  confession  of  the  se- 
cond  judgment  a  conipkte  supersedeas  to  the  first*  No 
execution  can  issue  on  the  first  judgment  after  confei- 
sion  of  the  secopd.  The  words  of  the.  act  are  positive. 
^^  No  execution  shaU  issue*^  &c. 

'  March  8. 

Ma&shall,  Ch.  J.  The  majority  of  the  court  is  6i 
opinion  that  the  writ  of  error  inust  be  quashed,  this  court 
not  having  jurisdiction. 

The  refusal  of  the  .court  below,  to  quash  the  execu- 
tion OQ  motion,  is  by  some  of  the  judges  supposed  not 
to  be  a  judgment  to  whi.ch  a  writ  of'error  will  lie. 

Vol.  IV.  T  t 
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Others  are  of  opinion  that  a  writ  of  error  will  lie  to  that 
decision  of  the  court,  but  that  this  writ  of  error  is  not  to 
Ae  judgment  of  the  circuit  court,  but  to  that  of  the  jus- 
tices. • 

Writ  of  error  quashed. 


Blaine 

▼. 

Tub  Shiv 

Charlss 

Cartbv. 


BLAINE  t^.  THE  SHIP  CHARLES  CARTER, 

AND 

DONALD  AND  BURTON  AND  OTHERS 
CLAIMANTS. 


If  the  obli- 
gee of  a  bot- 
tomry bond 
tuffer  the  ship 
to  makeseve- 
rml  voyages, 
witliout  as- 
serting his 
lien,  and  exe- 
cutions are  le- 
vied upon  the 
•hip  by  other 
creditors,  the 
obligee  loses 
his  lien  oa 
the .  ship. 


.  ERROR  to  the  circuit  court  for  the  district  of  Vir* 
gibia. 

Blaine  libelled  the  ship  Charles  Carter^  Bell  master, 
owned  by  M*Cawley,  upon  two  bottomry  bonds ;  one 
executed  in  London  by  Bell  the  master,  on  the  14th  of 
July,  1796,  and  payable  ten  days  after  the  arrival  of  the 
ship  in  Virginia ;  the  other  executed  on  the  27th  of  Oc- 
tober, 1796,  by  M^Cawley  the  owner,  in  Virginia  where 
he  resided,  and  payable  in  thirty  days  after  the  arrival 
of  the  ship  in  Europe.  The  answer  of  M^Catoley  ad- 
mitted the  truth  of  all  the  allegations  of  the  libel ;  but  a 
claim  was  interposed  by  Donald  and  Burton^  creditor^  of 
M^'Cawley^  who  had  on  the  30th  of  November,  1797, 
obtaifed  judgment  against  him,  and  at  whose  suit  the 
marshal  on  the  30th  of  December,  in  the  same  year, 
had  seized  the  ship  in  execution  upon  several  Vrrits  of 
fieri  facias^  issued  on  the  7th  of  the  same  month,  from 
the  circuit  court  for  the  district  of  Virginia,  before  the 
warrant  of  arrest  had  issued  from  the  district  court, 
upon  Blaine^s  libeh  The  libel  was  file^  on  the  19th  of 
January,  1798,  on  which  day  also  the  warrant  to  arrest 
the  ship  was  issued. 

It  appeared  in  evidence,  that  the  first  bottomry  bond 
was  given  by  the  master  to  Blaine,  upon  the  first  voy 
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age  to  London,  and  that  the  consideration  of  that  bond 
consisted  of  money  paid  to  take  tip  a  prior  bottomry  bond 
and  given  to  one  Robertson^  imd  of  money  paid  for  sea- 
men's wages,  provisions,  repairs,  and  Jinishtng  the 
ship,  she  having  come  out  from  Virginia  in  a  rough 
unfinished  condition,  and  badly  provided  with  sails  and 
rigffing.  The  money  upon  this  bond  was  to  be  paid 
within  ten  days  after  the  arrival  of  the  ship  in  Virginia. 
She  arrived  in  Virginia  on  the  23th  of  September,  in 
the  same  year ;  after  which  the  agent  of  Blaine  called 
for  the  discharge  of  the  bond,  but  on  failing  to  receive 
the  money,  did  not  thbk  it  necessary  to  arrest  the  vessel* 
Blaine  was  a  very  large  creditor  of  M^Cawley,  over  and 
.  idx>ve  the  amount  of  the  bottomry  bonds,  and  was  au- 
thorised to  receive  the  freights  of  the  ship,  and  to  apply 
them  to  his  general  account  current  with  M^Cawl^y. 
The  bond  of  die  27th  of  October,  1796,  was  uken  in 
order  to  secure  advances  made  by  Blaipe  to  M^CawIey 
to  enable  him  to  finish  the  -ship  before  she  sailed  on  her 
first  voyage  in  March,  1796,  to  the  time  of  her  sailing, 
or  at  any  time  afterwards,  and  to  secure  Blaine  for  mo- 
ney paid  by  him  to  discharge  three  executions  which  had 
been  served  upon  the  ship.  Between  the  date  of  the  first 
bottomry  bond,  and  the  filing  of  the  libel,  the  ship  made 
two  voyages  from  England  to  America,  and  one  from 
America  tol^ngland,  and  the  freights  were  received  by 
Blaine*.  The  dutrict  court  decreed  in  favour  of  Blaine 
for  the  whole  amount  of  the  first  bottomry  bond,  and  for 
so  much  of  the  other  as  appeared  to  have  been  actually 
advanced  for  necessaries  ifor  the  ship ;  but  the  ctrcuH 
courts  on  the  6ch  of  December^  1799,  reversed  the  de- 
cree, and  dismissed  the  libel  with  costs.  Blaine  ap- 
pealed from  the  decree  of  the  circuit-court,  to  this  court, 
but  the  appeal  was  at  that  time  dismissed  for  want  of  a 
statement  of  facts  made  in  the  court  below,  agreeably 
to  the  19th  section  of  the  judiciary  act  of  1789,  c.  SOu 
After  the  passing  of  the  act  of  congress  of  ^d  of  March^ 
1^03.  voL  6.  p*  315.  c.  93.  the  cause  was  brought  up 
again  by  writ  of  error,  and  was  liow  argued  upon  the 
evidence  contained  in  the  record. 

C  Lee^  for' the  plaintiff  in  error. 

The  hypothecation  in  Lojidon  was  a  legal  lien  upon 
she  ship,  and  no  circumstance  had  occurred  to  deprive 
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the  libellant  of  its  benefit.  PoiMession  of  the  vesiel  hy- 
pothecated, 18  never  delivered  to  the  obligee  of  a1x>ttom- 
ry  bond ;  so  that  no  inference  of  fraud  can  be  drawn 
from  the  fact,  that  the  possession. remained  with  the  ob- 
ligor :  nor  was  there  any  rule  of  law  which  required  the 
obligee  to  assert  his  lien  in  any  given  time.  This  lien  was 
prior  to  that  of  the  iudRment  creditors. 

As  to  the  bond  of  2rth  of  October,  1 9^96,  given  by  the 
owner  in  Virginia,  it  rests  upon  the  same  law  as  the  bond 
of  the  master.  An  owner  may  borrow  money,  on  bot- 
tomry, for  fitting  out  his  ship  fior  a  voyage,  and  hypo- 
thejcate  the  ship  therefor.  Cro*  Jac*  209.  SharpUy  ▼• 
Hurrel^  2  BL  Conu  458.  A  master,  if  part  owner, 
may  take  up  money  on  bottomry  to  the  value  of  his  own 
share,  in  places  where  the  owners  reside.  2  Molhy^  b. 
2.  c.  2.  9.  14,  and  IS*  Hence  it  may  be  inferred  diat 
any  other  owner  may  do  the  like.  If  the  master  may 
hypothecate  the  ship  a  fortiori  may  the  owner.  Park^  410. 
The  executions  ot  Donald  and  Burton  were  void,  be- 
cause issued  within  ten  days  after  the  judgments,  con- 
trary to  the  act  of  congress.     VoL  I.  p*  6a.  «•  23. 

P.  B.  Kcy^  for  the  defendants  in  error,  contended, 

1.  That  the  bonds  were  paid  ofiF  by  the  receipt  of  the 
freights  which  ought  to  have  been  applied  to  that  pur- 
pose. 

2.  That  there  was  no  bottomiy  consideration  for  the 
second  bond;  and 

3.  That  the  bonds  were  fraudulently  held  up  by 
Blaine,  to  give  a  false  credit  to  M^Cawley,  while  Blaine 
was  receiving  the  whole  benefit  of  the  veraeL 

1st.  With  regard  to  the  freights,  he  contended  that, 
as  there  was  no  application  at  the  time  of  the  receipt  of 
them,  a  court  ought  to  apply  them  to  the  discharge  of 
the  bottomrv  bonds. 

2d.  That  as  Blaine  was  the  correspondentof  M^Caw- 
ley,  and  his  creditor  to  a  large- amount,  and  the  const- 
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deration  of  the  bonds  being  charged  in  account^  ^PCaw^ 
ley  was  at  all  events  personally  liable  for  the  monies  ad- 
vanced, and  therefore  these  monies  did  not  run  the  risk 
of  the  voyage.  That  the  bottomry  bond  of  27th  Octo- 
ber, 1796,  was  given  for  monies  long  before  advanced, 
and  to  be  advanced,  and  not  for  necessaries  advanced 
upon  the  credit  of  this  security  on  the  ship. 

3d.  That  his  suffering  the  vessel  to  go  severs|l  other 
voyages  after  the  bonds  became  due,  was  either  evidence 
of  fraud,  or  of  a  waiver  of  the  lien  on  the  vesseL  It 
was  absurd  to  suppose  that  he  would  risk  the  money  n 
second  and  a  third  time  on  the  vessel,  without  a  new 
premium,  or  an  insurance.  It  is  probable  that  the  se- 
cond  bond  was  intended  to  cover  the  vessel  during 
her  winter^s  stay  in  Virginia. 

If  the  executions  were  improperly  issued,  the  reme- 
dy was  to  move  to  quash  diem  on  their  return.  Per- 
haps they  were  yoidable,  but  they  were  not  void. 

March  8. 

€aAS£,  J.*  delivered  the  opinion  of  the  court. 

The  libel  In  this  case  was  filed  upon  two  instruments 
of  writing  purporting  to  be  bottomry.bonds,  the  one  exe- 
cuted by  the  master  in  a  foreign  port,  the  other  by  the 
owner  in  a  port  of  the  state  of  Virginia,  in  which  state 
the  libel  was  filed. 

The  voyage  in  the  former  bond  terminated  in  Vir- 
ginia, and  the  vessel  has  since  made  two  %'oyages.  'The 
latter  instrument  was  on  a  voyage  which  terminated  in 
London,  and  the  vessel  has  since  made  a  voyage  to  this 
country.  Upon  her  return  here,  and  before  the  wai-rant 
of  the  admiralty  was  served,  the  executions  were  levied 
uppn  her,  which  form  the  ground  work  of  the  claim  in- 
terposed by  Donald  and  Burton. 
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did  not  give  an  opinion  here.    Cwhing,  J.  was  absent. 
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llie  ship  has  becD  sold  under  the  order  of,-  the  court 
below,  and  the  question  is,  who  has  the  preferable  claim 
to  the  n^oney  now  lying  in  the  marshal's  hands*  On 
the  validity  of  the  b^nd  of  the  master  there  can  be  no 
question.  It  is  acknowledged  by  counsel  to  possess  dl 
^e'r^quisites  of  a  good  bottomry  bond.  But  it  was  con- 
tended ihat  it  was  satisfied  by  the  freights,  which  it  ap- 
pears Blaine  was  in  the  receipt  of  ;  and  if  not  satisfied, 
was  fraudulently  upheld  to  the  prejudice  of.  general 
creditors.  In  addition  to  the  objections  taken  to  the 
^rst  bond,  it  is  further  contended  against  the  pecond, 
that  it  wanted  a  sufficient  bottomry  consideration  in  part 
or  in  the  whole.  The  court  think  it  unnecessary  to  give 
a  particular  consideration  to  the  several  objections  above 
stated.  A  satisfactory  conclusion  on  the  rights  of  the 
parties  may  be  drawn  from  other  principles,  on  the  na- 
ture and  effect  of  the  contract  of  bottomry. 

A  bottomry  bond  made  by  the  master  vests  no  abso- 
lute indefeasible  interest  in  the  ship  on  which  it  is  found- 
ed^ but  gives  a  claim  upon  her  which  may  be  enforced 
with  all  the  expediiion  and  efficiency  of  the  admiralty 
process.  This  rule  is  expressly  laid  down  in  the  bj>oks, 
and  will  be  found  consistent  with  the  principle  of  the 
civil  law,  upon  which  the  contract  of  bottomry  is  beld  to 

S've  a  claim  upon  the  ship.  *In  the  case  of  a  bottomry 
»nd  executed  by  an  owner  in  his  own  place  6f  resi- 
dence, the  same  reabon  does  not  exist  for  giving  an  im« 
plied' admiralty  claim  upon  the  bottom,  for  it  is  in  his 
power  to.execute  an  express  transfer  or  mortgage.  There 
IS  strong  reason  to  contend  that  th'^  claim  or  privilege 
shall  be  preferred  to  every  other  fbr  the  voyage  on  which' 
the  bottomry  is  founded,  except  seameQ*s  wages.  *  But 
it  certainly  can  extend  no  further.  Had  the  war* 
rant  of  the  admiralty  been  first  served  iipon  the  ship, 
there  might  be  some  ground  to  contend  that  this  court 
ought  not ,  to  divest  that  possession  in  favour  of  exe- 
cutions served  at  a  subsequent  day,  at  least  to  the 
prcrjudicc  of  the  bond  executed  by  the  master.  But  as 
the  executfoos  in  this  case  were  levied  before  the  service 
of  the  warrant,  and  so  long  after  the  bonds  became  due, 
the  owners  of  the'  ship  had  lost  that  possession,  upon 
which  alone  the  warrant  of  the  admiralty  could  operate, 
after  losing  the  right  of  preference. 
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Some  objections  have  been  made  to  the  validity  of 
these' executions,  on  the  ground  of  their  having  issued 
previous  .to  the  day  on  which  by  law  they  ought  to  have 
issued.  On  this  point  the  court  will  give  no  opinion. 
If  irregular,  the  court  from  which  they  issued  ought  to 
have  been  moved  to  set  them  aside  ;  ihey  were  not  void, 
because  themarshalcouldha^e  justified  under  them,  and 
if  voidable,  the  proper  means  of  destroying  their  effica- 
cy  have  not  been  pursued. 

The  decree  of  the  circuit  court  is  affirmed,  and  the 
money  ordered  to  be  paid  over  to  tlie  execution  cre- 
ditors* 


THE  UNITED  STATES  v.  GURNEY  Tn^vytrmp 

AND  OTHERS.  Statm 


V. 

GuasvEY  A'«1> 

OTHERS 


THIS  c^se  was  certified  from  the  circuit  court  for  the  B,  in   PhiU- 

district  of  Pennsylvania,  the  judges  of  that  court  being  ^^*P^"»      •- 

divided  in  opinion  upon  the  question.    Whether,  upon  ^^  a'i  ^Jent 

the  state  of  the  pleadings,  the  judgment  ought  to  beren*  170,000  gull- 

dered  for  the  plaintifls  ?  <J«"   >"  Am- 

sterdam on  the 

It  was  an  action  brought  by  the  United  States  against  and  if  be 
Gurney  and  others^  upon  a  bond  conditioned  to  comply  should  fail  so 
with  a  certain  written  agreement  between  them  and  the  ^®  ^^**»  ^^^^  ^ 
secretary  of  the  treasury  of  the  United  States,  of  the  same  ffj^'^'^iue  of 
date,  ^^  to  pay  the  sum  of  500,000  guilders  at  Amsterdam,"  the  said  giiil- 
^^in  the  maiiner  and  form^and  on  or  before  the  particular  d<=i*  at  the 
days  and  times  in  the  said  agreement  mentioned  ;  or  in  ^^„-^  ^.^^I 
case  (he  said  sums  shall  not  ht  paid  as  aforesaid,  at  either  rent  in  Philal 
of  the  said  places,  then  to  repay  to  the  United  States  the  delphia  at  the 
value  of  the  said  509,000  guilders,  at  the  rate  of  ex-  ^"^^  demand 
change  current  in  Philadelphia  at  the  time  demand  of  ^ade^^ToU! 
payment  is  made,  together  with  damages  at  20  per  cent,  ther  with  da- 
in  the  same  manner  as  if  bilk  of  exchange  had  been  dniwn  n^J^fces  at  20 
for  the  said  sum,  and  they  had  been  returned  protested  [hesa^me  man- 
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Ths  United  for  Qon-paTinent,  and  lawful  interest  for  anjr  delay  of 
Statb«      payment  which  may  take  place  after  the  demand." 

GvmVBYAVD 

OTHERS.'  After  oyer  of  the  bond  and  condition^  the  defendants 
^-^*v*^^  set  fbnh  the  written  agreement,  by  which,  in  considers^ 
©r  cicha^^  "®°  ^^  205,000  dollars,  to  be  immediately  advanced  to 
had^  been  them  by  the  United  States,  the  defendants  agree  to  pay 
drawn  for  the  to  the  bankers  of  the  United  Sutes  at  Amsterdam 
•Ji<l»"^'^«^  500,000  guilders,  m  manner  following,  viz.  230,000 
wtirnSpro"  guiWcrs  on  or  before  the  first  of  February;  170,000 
tested  for  non-  guil.der.8  on  or  before  the  first  of  March;  and  100,000 
payment,  and  guilders  on  or  before  the  first  of  June,*1803  ;  and  in  case 
for^"**"de]U^  *^*^  payments  shalLnot  be  made  at  the  times  and  in 
of  payment  ^he  manner  fiforesaid,  they  will  pay  to  the  United  States 
which  may  *^  20  per  cent  damages  for  their  non-compliance  with 
*»kB  place  af-  i^ig  agreement,  for  the  whole  of  the  sum  so  agreed  to  be 
mandV^pafd  P^^^t  or  such  parts  thereof  as  they  shall  not  actually  pay 
the  170,000  ot  the  times^  place  and  manner  afortsaid,  togetlier  with 
gnilders  in  interest  from  the  day  of  demand  of  repayment  on  behalf 
to  ic'^^^nt  ^^^^^  United  States,"  **  in  the  same  manner  as  for  bilk 
of  A^imihe  pf  exchange  returned  with  protest  for  non-payment." 
13th*of  Jfof 

instead  of  the  The  defendants  then  pleaded,  that  on  the  1st  of  Ftb- 
A  U*^iM)t  inti.'  ""^Ti  ^  »03,  they  paid  at  Amsterdam  to  Willink  and  Van 
tied  to  tb^  30  Suphorst,  bankers  of  tlie  United  States,  to  and  for  the 
percent  dam-  use  of  the  United. States,  the  said  230,000  guilders  ;  and 
a5r**in  a  JUit  ^^'^  the  J3th  of  J/ay  the  said  1 70,000  guUders  ;  and 
npm\he\>ond  ^^  ^^^  .'^^^^  ^^  ^^Y  ^^^  ^^'^  100,000  guilders,  in  the  said 
pven  to  per-  articles  of  agreement  mentioned;^'  and  this  they  are 
form  the  con-  ycadV  to  veriiV,"  &c. 
tra'ct»  recover  ^  "^ 

tlie'    170,000      To  this  plea  the  United  States  replied,  that  although 

Siildertafirom  the  defendants,  on  the  1st  of  February,  1803,  paid  to  the 
»Urch^  the  ®**^  Willink  and  Van  Staphorsr,-  bankers  of  the  United 
Uth  of  May .^  States,  for  the  use  of  the  United  States,  the  ^fli^.sum  of 
It  is  not  a  230,000  guilders,  in  the  said  articles  of  agreement  men* 
good  plea  for  tioned ;  and  although  the  defendants,  on  the  said  l3th 
dante  tj  wy  ©f  May,  at  Amsterdam,  paid  to  the  said  Willink  and 
that  they  paid  Van  Staphorst,  bankers  of  the  said  United  States,  to  and 
the  170,000  for  the  use  of  the  said  United  States,  the  sum  of  1 70,000 
A's^*"nt  f^  guilders  i  and  although  the  defendants,  at  Amsterdaor, 
the  use  of  A^  ^^  ^^  ^^'^  '^^^^  of  May,  paid  to  the  said.  Willink'  and 
St  Amster-  Van  3taphorst,  bankers  ofthe  said  United  States,  to  and 
dam,  on  the  for  the  use  of  the  said  United  Sutes,  the  further  sum  of 


Digitized  by 


Google 


FEBRUARY,  1808.  SS5 

iCOfiOO  guilders,  m  the  said  artklee  of  agreement  men"  Th«  Umstxd 
tioneJf  yec  the  said  Uoiied  Sutcs  deny  that  the  said      ^'■'^'i'** 
last  meniioDcd  sum  of  170,000  guilders,  so  as  aforesaid  GurhsV  aks 
paid  by  the  defendants  to  the  said  Willink  and  Van  Stap-      others. 
horst,  bankers  of  the  United  States  at  Amsterdam,  on   "^l^^^v*^^ 
the   said   13th  of  May,  was,  by  the  United  States,  ac-  ^^^^^  ^f^ 
cepted^  received  and  allowed  in  payment  and  satief action  ^^^  it  to  be 
of  the  said  sum  of  170,000  guilders,  which,  by  the  said  thi:       Whole 
agreement,  the  dtrfendants  wi^re  bound  to  pay  on  or  be-  >um  then  due. 
fore  the  1st  of  March,  1803,  and  thie  the  said  United 
States  pray  may  be  inquired  of  by  the  country*    And  the 
said  United  Slates  in  fact  say  that  the  defendants  did 
not  pay,  or  cause  to  be  paid,  to  the  said  Willink  and 
Van  Staphorst,  bankers  of  the  United  States  at  Amster- 
dam, to  and  for  the  use  of  the  said  United  States.,  the 
said  sum  of  1 70,000 guilders,  in  the  said  articles  of  agree- 
ment mentioned,  on  or  before  the  said  1st  day  of  March, . 
1803,   being  the  time  prescribed  by  the  said  articles  of 
agreeihent  ior  payment  of  the  same. 

Nor  have  the'defendants  at  any  time  since  the  1st  of 
March,  1803,  paid  to  the  United  States  20per^  cent  damages 
for  their  non-compliance  with  the  said  ac;reement  for 
the  payment  of  the  said  sum  of  170,000  guilders,  part  of 
the  said  sum  of  500,000  guilders  in  the  said  agreement 
mentioned,  to  the  said  Willink  and  Van  Staphorst, 
bankers  of  the  said  United  States  at  Amsterdam,  to  and 
for  the  use  of  thesaid  United  States,  on  the  tst  of  March, 
1803^  together  with  interest  from  the  day  of  demand  of 
repayment  on  behalf  of  the  United  States,  in  the  same 
manner  as  for  bills  of  exchange  returned  with  protest  for 
non-payment,  although  afierwards^  viz.  on  the  14th  of 
June,  1803,  at  Philadelphia,  demahdof  reppyment  of  the 
said  sum  of  1 70,000  guilders^  together  with  the  said  20 

Ser  cent  damages,  was  made  on  behalf  of  thcf  said  United 
tates,  by  Albert  Gallatin,  secretary  of  the  treasury  of 
the  United  States,  from  the  defendants,  but  to  pay  the 
aforesaid  sum  of  ITOyOOOgailders^  together  with  20  per 
cent  damages,  and  interest  on  any  part  or  parcel  thereof, 
to  the  said  United  States,  the  defendants  have  hidierto 
refused,  and  still  refuse,  contrary  to  the  form  and  effect 
of  the  said  condition  of  the  said  writing  obligatory,  and 
the  agreement  therein  referred  to,  and  in  the  plea  set 
Vol.  IV.  U  u 
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The  U»it«d  forth,  and  this  the  said  United  States  are  ready  to  verify^ 
^  vJ"*      wherefore  they  pray  judgment,  &€• 

GURNBYAKD 

oTHSEs.  To  this  replication  the  defendants  demurred  specially. 

1st.  For  duplicity. 

2d.  Because  they  could  not  take  issue  on  the  replica- 
tion without  a  departure  from  their  plea ;  and, 

3d.  Because  the  United  States  have  by  their  replica- 
tion endeavoured  to  put  in  issue  matters  foreign  and  ir- 
relative to  said  niea. 

This  demurrer* was  joined  on  the  part  of  the  United 
States. 

E.  TUghman^  for  the  defendants,  and  in  support  of 
the  demu.rrer. 

The  replication  is  clearly  double ;  it  first  denies  that 
the  1 70,000  guilders,  paid  on  the  13th  of  May,  were  re- 
ceiv  id  by  the.  United  States  in  satisfaction  of  the  170,000 
guilders  due  on  the  1st  of  March,  and  then,  afier  con* 
eluding'  to  the  country^  goes  on  with  anew  averment  that 
the  defendants  did  not  pay  the  170,000  guilders  on  the 
1st  of  March  ;.  and  again  further  avers,  that  the  defend- 
ants did  not  pay  the  United  Sta{es  the  20  per  cent 
damages  for  failing  to  comply  with  the  agreement ;  and 
again,  that  the  defendants  did  not  repay  to  the  United 
States  the  170,000  guilders,  with  20  per  cent  dama- 
ges, Sec. 

A  plaintiiF  cannot  reply  two  separate  matters.  5  Bac* 
447.  GwtUtnCa  editiom 

The  replication  confesses  the  payment,  but  does  not 
avoid  it. 

Even  if  the  plea  were  bad  in  form,  which  is  not  ad^ 
mitted,yet  as  payment  is  acknowledged  by  the  replication, 
at  a  time  when  no  nu>re  was  dtie  than  was  paid,  the  Uni<^ 
ted  States  cannot  riecover. 
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Jf  the  defendant  pleads  a  bad  plea,  and  the  plaintiff  *^*|y^^'^^** 
shows  in  his  replication  that  he  has  no  cause  of  action,  ^ 

the;  judgment  must  be  for  the  defendant.  •   2  Ld*  Raym*  GoRif bt  and 
1080.    Hob.  128.     8  Co.  12().  {b.)  133.  (b.) 

If  then  we  show  that  on  the  1 3th  of  May  the  United 
States  were  not  entitled  under  the  contract  to  more  than 
170,000  guilders,  they  cannot  recover  in  this  action. 

The*  object  of  the  United  States  was  to  have  the  mo- 
nev  paid  in  Amsterdam.  The  20  per  cent  was  the  sti- 
pulated damages  for  not  paying  the  money  in  thai  place. 
oj  referring  to  the  law  respecting  bills  of  exchange,  the 
parties  meant  to  be  governed  by  that  law  ;  and  by  sti- 
pulating for  interest  in  a  certain  event  only,  they  are  to 
be  understdod  as  not  claiming  it  in  any  other  case.  By 
the  law  of  Pennsylvania  respecting  foreign  bills  of  ex- 
change drawn  in  that  state,  and  returned  under  protest, 
the  principal  sum  is  to  be  rr-paid  in  /\;nn^y iba/iia,  with  20 

Cr  cent  advance  thereon.  If  the  principal  sum  cannot 
claimed,  the' advance  thereon  cannot  be  claimed.  It 
is  an  incident  to  the  principal,  and  cannot  be  demanded 
without  the  principal.  If  a  bill,  be  protested  for  non- 
payment, but  the  acceptor  afterwards  pay  it,  and  the 
holder  receives  the  money  in  the  place  where  it  ought 
to  be  paidr  he  cannot  afterwards  come  upon  the  drawer 
for  damages,  re-exchange,  &c.  By^  receiving  the  mo* 
ney  he  waives  the  objection  to  the  time  of  payment.  Yhit 
20  per  cent  damages  are  the  price  of  the  nsk,  trouble 
and  expense  of  transportation  of  th^  money.  If  the  de- 
fendants have  actually  transported  the  money,  and  the 
plaintiffs  have  received  it  at  the  place  appointed,  they  are 
not  entitled  to  be  repaid  the  expense  ox  the  transporta- 
tion ;  and  to  charge  the  defendants  w«th  that  expanse 
now,  would  be  to  charge  them  twice. 

The  meaning  of  the  agreement  is,  that  if  the  United 
States  are  obliged  to  receive  their  money  in  this  country^ 
they  shall  receive  the  twenty  per  cent  advance  thereon  ; 
if,  therefore,  they  have  no  right  to  demand  repayment 
of  the-  money  in  .this  country^  they  have  no  right  to 
the  20  per  cent.  After  havmg  received  the  principal 
sum  in  Amsterdam,  they  clearly  have  no  right  to  de- 
mand payment  of  it  here.     By  the  non-payment  at  the 
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TubUmitvd  day^  the  United  Sutes  had  only  an  inchoate  right  to  the 
TAXES       20  per  cent.     They  might  have  refused  to  receive  the 

GuRMBY  AND  17^0,000  guildtrs  afterwards  in  Holland,  and  insisted  on 
OTHERS.  their  right  to  repayment  of  the  money  in  America.  But 
they  (lid  not,  and  actually  received  the  money  in  Hol- 
landf  before  any  demand  on  the  defendants  in  America* 
The  liquidated  damages  can  be  recovered  only  in  the 
case  specified  by  the  parties  in  their  contract  ;  and  this 
is  upon  demand  of  payment  in  America,  of  the  value 
of  the  sum  rtmainvig  unpaid  in  Europe  at  the  time  of 
the  demand.  The  condition  of  the  bond  is  **  to  rr-pay 
to  the  United  Stales  the  value  ol  the  said  500,000  guil- 
ders, at  the  rate  of  exchange  current  in  Philadelphia  at 
the  time  demand  of  payment  is  made,  together  with 
damages  at  the  rate  of  20  per  cent,'*  &c.  The  damages 
could  only  be  demanded,  and  were  only  to  be  paid, 
"  together  with^^  the  principal.  If  the  plaintiffs  had  no 
right  to  demand  payment  of  the  principal,  they  had  no 
right  to  demand  payment  of  the  damages.  By  the 
terms  of  the  contract,  interest  could  only  be  demanded 
fix)m  the  time  of  demand  of  r^-payment  on  behalf  of  the 
United  States,  the  United  States  having  a  right  to  de- 
mand such  r^-paymen*^ 

"  Advance**  and  **  interest*^  arc  relative  terms ;  they 
must  refer  to  n  principal  sum.  If  there  be  no  principal 
sum  due,  there  can  be  no  advance  nor  interest  thereon. 

The  liquidated  damages  were  the  damages  for  the 
entire  breach  of  the  contract  on  the  part  of  the  defend- 
ants, in  failing  to  pay  altogether  in  Amsterdam ;  not 
for  a  mere  delay  of  payment  for  a  few  days.  Accord- 
ing tp  the  construction  which  the  United  States  contend 
for,  they  would  be  entitled  to  20  per  cent  damages,  even  ' 
if  they  had  received  the  170,000  guilders  on  the  second 
of  Mareh.  Such  a  construction  would  make  the  con- 
tract 'highly  penal,  and  therefore  Is  to  be  avoided,  if 
possible.     Doug,  504. 

In  the  case  of  Peter  Blight,  a^  bankrupt,  his  biOa  oa 
Europe  were  protested  for  non-payment :  after  protest 
the  bolder  received  the  principal  money,  and  sent  the 
bills  back  to   Pennsylvania,  duly  protested  and  with' 
legal  notice,  in  order  to  recover  the '20  per  ceYitdama- 
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gesout  of  Blight's  estate.     But  the  commissioners  re-  TubUhitci* 
jectedthe  claim,    after  full  argument.      We  consider       States 
this  as  a  very  respectiable  authority,  as  the  commission-  Gvrnet  amb 
ers  were  gentlemen  of  good  legal  and  commercial  infor-      others.  ^ 
million,  and  of  sound  judgment.  ^'•'^^/*^^' 

Rodnetfy  Attorney  General,  contra. 

The  rule  upon  demurrers  is  to  go  back  to  the  first 
fault.  If  our  replication  is  bad,  their  plea  is  bad  also. 
The  defendants  could  only  plead  payment  at  or  before 
the  day.  This  is  not  a  bond  within  the«/eift/f^  of  Anne^ 
the  payment  of  which  after  the  da)'  may  be  pleaded.  Jt 
is  a  bond  to  perform  covenants. 

But  if  payment  after  the,  day  mi^t  be  pleaded 
under  the  statute,  yet  it  must  be  pleaded  as  payment  of 
the  principal  sum  with  all  interest  then  due  thereon.  2 
BL  1106.  Perkins  v.  Kenton.  1  Atk.  251.  Msp.  N.  P. 
264.    Pieader*s  Assisfanty  360. 

The  plea,  does  Hot  aver  that  Willink  and  Van  Staphorst 
were  agents  of  the  United  States  to  receive  the  money 
after  the  day. 

The  demurrer  admits  the  truth  of.  the  replication 
which  states  that  the  United  States  'did  not  receive  the 
170,000  guilders  in  satisfaction,  &c. 

At  all  events,  the  United  States  were  entitled  to  in- 
terest on  the  170,000  guilders  from  the  1st  of  March  to^ 
the  13th  of  May* 

The  agreement  does  not  require  notice  of  non-pay*, 
ment;  and  nil  the  forms  of  protest,  &c.   A  demand  is  only  . 
required  to  entitle  th&  United  States  to  interest  on  the 
20  per  cent. 

The  plea  is  to  be  considered  as  three  pleas,  and  there* 
fore  the  United  States  were  obliged  to  make  three  re^ 
plications. 

The  statute  of  William  allows  a  plaintiff  to  reply  as 
many  breaches  as  he  thinks  proper.  1  Tldd^s  Pract.  637. 
Bui.  N.  P.  163.     2  Str.  994. 
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Jhb United       Jiatvkf  in  reply. 

States 

GvKNBYAKD      '^^^  que^tioii  IB,  whctheF  on  the  whole  record  the 
OTHERS.     United  States  are  entided  to  recover. 

The  contract  is,  that  the  parties  should  stand  in  the 
relation  of  drawers  and  payees  of  a  bill  of  exchange. 
The  contract  was  made  at  Philadelphia,  and  must  be 
governed  by  the  laws  of  Pennsylvania  ;  and  under  those 
laws  the  20  per  cent  cannot  be  recovered  until  the  bill 
be  returned.  If  the  defendants  had  drawn  a  bill  pay-t 
able  on  the  Ist  of  March,  and  it  had  then  been  protest- 
ed, but  afterwards,  on  the  13th  of  May,  taken  up  by 
the  acceptor,  it  coold  never  have  been  returned  by  the 
payees  i  and  consequently,  the  20  per  cent  damages 
coiild  not  have  been  recovered. 

It  was  not  necessary  for  the  defendants  to  aver  in 
their  plea  that  Willink  and  Van  Staphorst  had  authority 
to  receive  the  money ;  it  is  averred  by  the  plea,  and 
adn^itted  by  the  replication,  that  the  money  was  paid  by 
th^  defendants  to  Willink  and  Van  Staphorst,  bemiert  of 
the  United  States^  to  and  for  the  use  of  the  United  States. 
It  is  therefore  admitted  to  be  a  payment  to  the  United 
States  as  much  as  if  it  had  been  so  expressed. 

•If  no  interest,  was  due  on  the  13th  of  May,  it  was 
not  necessary  in  the  plea  to  aver  payment  of  interest. 

The  bond  is  virtually  for  payment  of  a  sum  less  than 
the-  penalty';  and  therefore  within  the  statute  which 
authorises  a  plea  of  payment  after  the  day. 

It  was  not  necessary  to  plead  that  it  was  received  in 
satisfaction.  That  ia  a*fact  for  the  consideration  of  the 
jury  on  the  plea  of  payment.  The  demurrer  does  not 
admit  the  fact  that  it  was  not  received  in  satisfactioui 
for' the  demurrer  admits  nothing  but  what  is  well  plead- 
ed ;  and  to  a  plea  of  payment  it  is  a  bad  replication  to 
say  that  the  money  was  not<  received  in  satisfaction. 
Phaser's  Atsistant^  360.     Burt.  945.     Str.  691. 
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THEl/NlT&fi 

.  March  8.  S^^^" 

,  Gurnet  AVB 

Marshall,  Ch.  J.  delivered  the  opioion  of  the  court      othehs. 
as  follows,  viz, . 

This  case  comes  on  upon  a  special  demurrer  to  a  re* 
plication  filed  by  the  plaintiiTs  to  a  plea  of  payment  after 
the  day.  The  replication  is  doubie,  and  consequently 
ill.  But  it  is  a  known  rule  that  a  demurrer  brings  all 
the  pleadings  before  the  court;  in  consequence  of  which, 
judgment  must  be  rendered  against  him  who  has  com- 
mitted the  first  fault ;  or,  which  will  most  generally  pro- 
duce the  same  result,  for  him  who  upon  the  whole  record 
shall  appear  to  be  entitled  to  their  judgment.  It  there- 
fore becomes  necessary  to  examine  the  plea  of  the<  de- 
fendants. By  their  agreement  with  the  secretary  of  the 
treasury,  they  were  bound  to  pay  to  the  bankers  of  the 
United  States  in  Amsterdam  the  turn  of  500,000  guil- 
ders in  the  following  manner,  viz.  230,000  gaildersoii 
or  before  the  first  day  of  February,  170,000  guilders  on 
or  befdre  the  first  day  of  March,  and  the  remaining 
100,000  guilders  on  or  before  the  first  day  of  June,  in 
the  year  1803.  The  first  payment  was  made  on  the 
day,  and  the  last  before  the  day,  but  the  second  payment 
was  made  on  the  thirteenth  day  of  May,  instead  of  the 
first  day  of  March.  On  the  eflPectof  this  payment,  the 
whole  case  depends. 

The  defendants  plead  that  they  did,  on  the  13ih  day 
of  May,  at  Amsterdam,  pay  to  the  bankers  of  the  Uni- 
ted States,  for  the  use  of  the  United  States,  the  aum 
of  170,000  guilders.  The  replication  admits  this  pay- 
ment as  pleaded,  but  denies  tfiat  it  was  accepted,  re- 
ceived and  allowed  by  the  United  States  in  pilyment 
and  satisfaction  of  the  same  sum  which  was  payable  on 
the  first  of  March.  The  replication  proceeds  to  aver 
that  the  said  sum  of  170,000  guilders  was  not  paid  on 
the  first  day  of  March,  nor  had  the  defendants  paid  the 
damages  of  20  per  cent  which  were  stipulated,  in  case 
of  failure  to  pay  on  the  day. 

The  fact  upon  these  pleadings  appears  to  be,  that  the 
payment  was  received  by  the  United  States  without  any 
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"^BBlJictTEo  Stipulation  respecting  the  effect  of  that  receipt,  upon 
^^^I**       their  agreement  with  the  deifcndants.     If  payment  to 

Gp«HBV  AND  ^^^  bankers  of  the  United  States,  the  persons  to  whom 
OTHBRft.  by  agreement  the  money  was  to  be  paid,  was  not  pay- 
ment to  the  United  States,  it  would  not  be  a  payment 
to  the  use  of  the  United  States,  which  the  plea  avers, 
and  the  replication  iti  terms  admits.  In  such  case  the 
replication,  instead  of  averring  that  this'  sum  was  not 
accepted  in  satisfaction  of  the  same  sum  payable  at  an 
.  earlier  May,  would  have  averred,  and  ought  to  have 
averred,  that  it  was  not  accepted  at  all, .  and  was  not  a 
payment  to'  the  use  of  the  United  Sutes,  in  which  case, 
mstead  of  a  special  replication,  issue  might  have  been 
tendered  on  the  plea.  The  court,  then,  understands 
the  fact  as  stated  in  the  pleadings  to  be,  (hat  the 
money  was  received  without  any  agreement  whatever, 
and  the  law  must  determine  the  effect  of  such  a  pa}*- 
ment. 

The  payment  made  to  the  bankers  in  Amsterdam 
being  then  an  actual  payment  to  the  United  States,  the 
inquiry  is,  whether  it  was  such  a  payment,  and  is  so 
pleaded,  'as  to  bar  this  action. 

It  is  admitted  thfit  the  statute  of  Anne^  which  allows 
payment  after  the  day  to  be  pleaded,  is  in  force  iVi  Penn- 
sylvania, but  it  is  contended  that  ithis  bond  is  not  with- 
in that  statute  ;  or,  if  it  is,  that  this  plea  is  not  good 
under  it. 

'  If  this  be'  a  bond  within  the  statute  ofAnne^  on  which 
the  tourt  gives  no  opinion,  yet  by  that  statute,  the  pay- 
ment must  he  of  the  whole  sum  actually  due,,  or  the 
action  for  the  penalty  is  not  barred. 

In  this  case  the  sum  duo  on  the  first  of  March  was 
psid  on  the  13th  of  May,  without  interest  or  damages. 

'  By  the  United  Sti^tes  it  is  contended,  that  damages 
at  the  rate  of  SO  per  centum  on  the  sum  of  170,000 
guilders  Were  then  due  ;  by  the  defendants  it  is  contend- 
4td  that  no  interest  was  due. 
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The  ii#ords  of  the  contract  to  which  each  partv  refers,  ThrXJiixt*© 
arc  not  precisely  the  same  in  the  condition  of  the  bonc^      St  a^tm 
and  in  the  articles  of  agreement  which  are  referred  to  Gvr^isv  a*» 
by  the  bond.    There  is  no  contradiction  between  them  ;      oth«m. 
but  there  is  a  variance  in  this,  that  the  condition  of  the 
bond  expresses  more  fully  than  the  articles  the  idea. of 
the  parties,  that  in  case  of  failure  to  perform  the  contract 
at  Amsterdam,  the  demand  for  paymcfnt  was  to  be  made 
in  Philadelphia.    The  words  of  the  condition  are,  ^^  or 
in  case  the  said  sums  shall  not  be  paid  as  aforesaid,  then 
to  repay  to  the  United  States  the  value  of  the  said 
500,000  guilders,  at  the  rate  of  exchange  current  in . 
Philadelphia  at  the  time  demand  of  payment  is  made, 
together  with  damages  at  the  rate  of  20  per  cent,  in  the 
same  manner  as  if  bills  of  exchange  had  been  drawn  for 
the  said  sum,  and  they  had  been  returned  protested  f6r 
non-payment,  and  lawful  interest  for  any  delay  of  pay- 
ment that  may  take  place  after  the  demand." 

The  defendants  were  merchants  residing  and  carry- 
ing on  trade  in  Philadelphia,  in  which  place  the  contract 
was  niade,  and  by  the  law  of  the  state,  bills  of  exchange 
returned  unpaid  under  protest  are  liablie  to  20  per  cttt 
damages.  It  is  sufficiently  obvious,  from  these  circum- 
stances, and  from  the  words  of  the  condition,  that  the 
parties  contemplated  a  repayment  in  Philadelphia  in  the 
event  of  non-pavment  in  Amsterdam. 

It  Is  contended  by  the  plaintiflfs  that,  the  instant  the 
failure  to  pay  the  170,000  guilders  on  the  first  of  March 
had  taken  place,  a  full  and  complete  right  to  the  stipu- 
iated  damages  was  vested  in  the  United  States,  without* 
anv  further  act  on  their  part ;  and  that  a  payment  of  the 
prmcipal  sum  on  the  succeeding  day  trqpid  not  have  re^- 
lieVed  the  defendants  from  those  damages. 

In  this  opinion  the  court  does^  not  concur  with  the 
counsel  for  me  United  States. 

Contracts  are  always  te  be  construed  with  a  view  to 
the  real  intention  of  the  parties.  In  this  contract,  the 
object  of  the  JJnited  States  was  to  remit  to  their  bankers 
in  Amsterdam  a  sum   of  money,  for  which  they  had 

■   Vol.  IV.  X  X 
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TheUnited  occasion  in  Europe*  The  heavy  damages  to  be  inciured 
ST4.TB1      ^y  ^^  defendaliu  in  the  event  of  their  biling  to  make 

GuEvuir  Aiii>  the  stipulated  payments  in  Amsterdanii  were  considered 
as  a  compensation  for  the  disappointments  produced  by 
tlie  non-payment  of  the  money  at  that  place  in  such  time 
as  to  answer  the  purposes  of  the  contract.  Whether 
payment  at  the  same  place  on  a  subsequent  day  would 
answer  these  purposes,  was  for  the  United  Sutes  to 
determine*  They  might  accept  it,  or  they  might  re- 
ject it,  and  claim  whatever  the  •  law  of  their  contract 
would  •  give  them*  In  the  event  of  non-payment  in 
Amsterdam  at  the  time  stipulated,  the  defendants  are  to 
repay  to  the  United  States  the  value  of  the  guilders 
they  shall  have  failed  to  pay  in  Amsterdam,  ^  at  the  rate 
of  exchange  current  in  Philadelphia  at  the  time  demand 
of  payment  is  made,  together  with  damages  at  the  rate 
of  20  per  cent."  The  fair  interpretation  of  this  agree- 
ment is,  that  the  demand  is  to  be  made  in  Philadelphia, 
that  the  money  is  to  be  repaid  in  -Philadelphia,  and  that 
the  damages  are  upon  the  money  there  to  be  repaid. 
Had  a^part  of  the  sum  of  170,000  guilders  been  paid  on 
the  first  of  March,  it  will  scarcely  be  contended  that 
damages  would  have  accrued  on  that  part.  A  repay- 
ment of  it  could  not  have  been  demandable  in  Philadel- 
phia. It  apjjears  to  the  court  that  the  acceptance  of  any 
part  of  the  sum  due  in  Amsterdam  on  a  subsequent 
day,  is  a  waiver  of  the  clahn  to  damages  in  Philadel- 
phia on  the  sum  so  arr<>pr^rl,  for  that  sum  cannot  be 
demanded  in  Philadelphia. 

This  reasoning,  to  wiiicfa  the  majority  of  the  court 
would  strongly  incline,  from  the  nature  and  circum-« 
stances  of  the  contract,  derives  much  additional  force 
from  ^he  reference  to  bills  of  exchange.  The  repay- 
ment of  the  value  of  the  guilders  ^^  at  the  rate  of  ex- 
change current  in  Philadelphia^  at  the  time  demand  of 
payment -is  made,  together  with  damages  at  the  rate  of 
20  per  cent,"  is  to  be  jiiade  ^^  in  the  same  manner  as  if 
bills  of  exchange  had  been  drawn  for  the  said'sum,  and 
they  had  been  returned  protested  for  non-payment." 

Why  is  this  reference  made  to  bills  of  exchange  I ' 
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The  stipulation  that  damages  at  the  rate  of  ISO  per  The  Umris 
ceotum  should  be  incurred  on  those  sums  which  the      Statbs 
defendants  mi^ht  fail  to  pay  at  the  time  and  place  men-  gv»h«y  ahp 
tioned  in  their  contract,  cli4  not  require  it,  unless  the      othbbi. 
law  of  bills  of  exchange  was  eithei^  to  explain  or  to  give 
yali4ity  to  that  stipulation.     To  a  majority  of  the  court 
it  is  satisfactory  evidence  that  the  parties  intended  this 
contract,  if  not  as  a  complete  substitute  for  bills  of  ex- 
change, to  operate  between  themselves  as  if  bills' had 
been  drawn.    The  law  of  Pennsylvania  regulating  bills 
of  exchange  was  well  understood.     If  those  drawn  on 
any  part  of  Europe  are  returned  back  unpaid  with  a 
legal  protest,  the  drawers  and  indorsers  are  subjected  to 
damages^ at.  the  rate  of  20  per  centum.     But  the  right 
to  these  damages  is  not  complete  until  the  bill  be  return- 
ed back  under  protest.     Till  thep  they  are  not. demand- 
able.     Consequently,  payment  before  the  hiU  returns 
does  away  the  right  to  demand  them.     By  receiving 
payment,  the  holder  waives  his  right  to  damages.    The 
express  reference  to  bilk  which  is  made  in  this  contract, 
and  the  terms  in  which  that  reference  is  made,  being 
cpnsidered  by  the  majority  of  the  court  as  explanatory 
of  the  inteqtion.of  the  parties  that  die  right  to  damages 
should  be  put  on  the  same  footing  as  if  bills,  hkd  been* 
drawn,  form  an  additional  reason  for  their  opinion  that 
ati  acceptance  in   Amsterdam  after  the  day,  before  a 
demand  in*  Philadelphia,  amounts  to  a  waiver  of  any 
right  the  United  States  might  otherwise,  perhaps,  have 
had  to  demand  the  stipulated  damages. 

But  whether,  the  sum  agreed  to  be  paid  as  a  compen- 
sation for  «  failure  to  pay  at  the  tilne  and  .place  men- 
tioned in  the  contract,  be  considered  merely  as  a  penal- 
ty, or  as  stipulated  damages,  of  which  the  law  .wilt 
coerce  the  payment,  a  forfeiture  took  place  on  the  non- 
performance of  the  condition  of  the  bond,  and  a  right 
to  something  more  tfian  that  condition  vested  imme- 
diately in  the  obligees.  If  the  reservation  of  damages 
in  the  condition  of  the  bond  is  in  law  only  ai  double 

Eenalty,  then  interest  is  the  legal  compensation  for  this 
reach  of  the  covenant  contained  in  the  condition  of  the 
bond.  If  it  be  even  of  the  character  given  to  it  by 
both  parties  in  argument,  the  amount  of  damages  set- 
tled by  the  parties  themselves,  the  majority  of  the  court 
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THsUiriTEo  is  not  satisfied,  that  b  waiving  those  damages  the  ob« 
TATEi      12^^  1^^^^  without  any  agreement  on  the  subject,  relin- 

GuAN ET  AMD  quisbcd  that  right  to  interest  which  is  attached  to  all 
oTBEKs.  contracts  for  the  payment  of  money,  which  is  only 
^  '  displaced  by  the  agreement  to  receive  a  larger  sum  in 

damages,  and  which  a  mere  tacit  implied  waiver  of 
those  stipulated  damages  might  reinstate.  The  ma- 
jority of  the  court,  therefore,  is  of  opinion,  that  under 
the  circumstances  which  have  taken  place,  the  United 
States  ought  to  receive,  under  this  contract,  interest  on 
the  sum  of  170,000  guilders,  from  the  first  of  March, 
the  day  on  which  that  sum  ought  to  have  been  paid, 
until  the  thirteenth  of  May,  the  day  on  which  it  was 
actually  paid.  Judgment,  therefore,  on  the  pleadings, 
must  be  rendered  for  the  plaintiffs. 

By  the  26th  section  qf  the  judicial  act,  it  is  directed, 
that  in  cases  of  this  description  the  court  shall  render 
^^  judgment  for  so  much  as  is  due  according  to  equity. 
And  when  the  sum  for  which  judgment  should  be  ren- 
dered is  uncertain,  the  same  shall,  if  either  of  the  par- 
ties request  it,  be  assessed  by  a  jury." 

In  this  case  it  is  the  opinion  of  the  majority  of  the 
court,  that  judgment  ought  to  be  rendered  for  so  much 
as  remains  due  of  the  sum  of  iro,000  guilders,  calcu- 
lating interest  thereon  from  the  first  of  March  in  the 
year  1803,  and  if  either  of  the  parties  request  it,  that  a 
jury  be  impanelled  to  ascertain  the  value  of  this  sum  in 
the  money  of  the  United  States. 
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PEISCH  AND  OTHERS  r.  WARE  AND         Peispbaho 
OTHERS,  6th£pi 

T. 

Ware  and 
AND  orPEPk^  &c. 


THE  UNITED  STATES  ©.THE  CARGO  OF 
THE  SHIP  FAVOURITE, 


THESE  cases  were  appeals  from  the  circuit  court  wine  and 
for  the  district  of  Delaware.  .PmcA  and  others,  own-  •P»''»t»  «*^«1 
crs  of  the  ship  Favourite  and  her  cargo,  libelled  Ware  ^  \i^l^ 
.  and  others  in  the  district  court,  for  the  possession  of  are  not  iiebie* 
certain  goods,  part  of  that  car^o,  which  the  latter  had  to  forfeiture 
saved  from  the  ship,  which  had  been  wrecked  in  the  *>««*«■««"•€- 
Delaware  Bay.  ^^^^^ 

marks    and 
.   The  cargo  Consisted  principally  of  wine,   brand\\  ccrtificatci  ai 
cordials,  olive  oil,  and  silks.  bTuwT^ 

because  they 
On  the  night  of  the  26th  of  October,  1804,  the  ship  were  removed 
Favourite, *being  at  anchor  in  the  Delaware  Bay,  parted  ^'**'^^*»^  ^* 
both  cables,  arid  was  driven  on  tb  a  shoal.  The  crew  S'l^torf  2^ 
cut  away  all  the  masts ;  -in  the  morning  she  had  drifted  foie  thequan- 
over  the  shoal,  but  the  crew  not  being  ^ble  to  keep  her  tity  and  quali. 
clear  with  the  pumps,  and  having  eleven  and  a  half  feet  |JiII^'^*iiI|Sf|J'" 
of  water'  in  the  hold,  they  quitted  the  ship',  about  9  duties* paid.  * 
o'clock,  A.  M .  and  went  to  Cape  May  for  assistanpe.  The  award 
On  the  same  morning,  about  10  o'clock,  the  ship  was  **^  wbitrttora 
seen  from  the  town  of  Lewis,  a  small  town  on  the  shore  aST  mutual 
of  the  state  of  Delaware,  but  not  a  port  of  entr}',,by  mistake  of 
Thomas  Rodney,  an  inspector  and  surveyor  of  the  re-  ^^  parties, 

venue  who  resided  at  that  place.     The'ihip  was  then  JL  "ITi'l!!'"* 
,.-.  •!•  L*ii  tncmselres 

drifung  out  to  sea,  without  masts,  anchors,  cables,  or  bound  by  Uw 

rudder.     He  collected  a  number  of  men  and  boats,  and  to  submit  tiie 

went  on  board  the  ship,  and  havjng  towed  her  pn  to  a  ™^*^^J  >"  ^w- 

shoal  called  the  Shears,  they  began  to  discharge   llie  {ritton,^ isnot 

cargo  into  the  boats*     Rodney,'  supposing  himself  au-  obligratory. 

thorised  by  the  wreck  law^  as  it  is  called;  of  the  state  ^^  owner 

of  Delaware,  to  take  the  lead  in  the  business. of  salvage,  JJ^f  "^^*f  ^P" 
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Psitcv  AVD  ^appointed  Ware  to  superintend  the  deliveiy  of  the 
oTHBBt      cargo  from  the  ship,  and  went  on  shore  himself,  to  at- 
Wark  avd    <^i^^  to  the  landing  and  storage  of  the  goods  saved. 

fOTBBRS,  Sec. 

^^-^^v^^*^  On  the  29th  of  October,  the  mate  with  three  of  the 
Sn"*^wiSi"1  ^^^  returned  to  the  ship  in  a  shallop  they  had  procured 
hii"coniient^or  ^'  ^*P^  ^^Yj  ^*^  intent,  as  they  said,  to  save  what 
eonnivanoe,  or  they  could  of  the  cargo.  They  found  the  ship  in  pos- 
that  ^f'^ome  session  of  Ware  and  others,  who  would  not  suffer  the 

pfwed  «^  ™^^^  ^^  ^^^  ^y  ^i'^K  o"^  ^^  *«  ship,  except  his 
Ousted-  by  clothes  and  those  of  the  crew.  The  mate  then  left  the 
bim.  ship*     There  were  48  hands  and  six  boats  employed 

Ift^df*'^^'  16  d^s  and  12  nights  in  saving  the  goods;  besides 
vage   iR*^  the  ^^^^  "^^  ^"^  seven  or  eight  hand^  hired  occasionally  to 
Delaware  bay.  work  in  the  flats. 
Quere,  whe* 

Sid  STulbte  ^"  *^  ^^'^  ^^  November  Peisch  arrived,  and  on  the 
for  duUca  i  ^^  offered  to  pay  4,000  dollars  for  salvage,  which  the 
salvors  refused,  the  goods  saved  being  supposed  to  be 
worth  about  14,000  dollars,  and  demanded  one-half  for 
salvage.  Not  being  able  to  agree,  the  parties  supposing 
themselves  bound  by  the  law  of  Delaware,  which  re- 
quires an  arbitration  in  such  cases,  referred  the  rate  of 
salvage  to  three  men,  who  awarded  one-half  to  the 
salvors.  On  the  18th  of  November,  the  collector  of 
the  district  of  Delaware  arrived  at  Lewis,  and  on  the 
19th  the  salvors  offered  themselves  ready  to  secure  the 
duties  upon  their  half  of  the  goods  saved,  and  request- . 
ed  that  the  -amount  of  duties  might  be  ascertained  at 
Lewis.  This  the  collector  refused,  and  ordered  the 
goods  to  be  sent  to  Wilmington,  a  port  of  entry,  to 
have  the  duties  asceruined  ;  and  Rodney  delivered 
them  into  his  possession,  l^he  salvors  then  sued  out  a 
writ  of  replevin  from  the  state  court  of  Delaware,  and 
took  the  possession  of  the  eoods  from  the  collector,  who 
thereupon  seized  them  as  forfeited  to  the  United  States 
for  breach  of  the  revenue  laws. 

The  first  count  of  the  libel  filed  by  th» United  States 
claimed  the  wine,  brandy  and  cordials,  as  being  forfeit-, 
ed,  because  they  were  unaccompanied  with  such  marks 
aud  certificates  as  are  required  by  law,  the  duties  not 
having  been  paid  or  secured. 
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.    The  second  count  claims  them  as  forfeited,  because  PmucaAKp 

they  were  removed  without  the  consent  of  the  collector,  oT.«»*t 

before  the  quantity  and  quality  of  the  wines  and  spirits,  Waee  aitd 

and  Ibe  duties  thereon,  were  ascertained  according  to  oTHma«»  &c. 

law  ;  the  duties  not  having  been  paid  or  secured.  ^  — ^^— 

The  third  count  claims  all  the  ^goods  forfeited,  be- 
cause they  were  found  concealed,  the  duties  not  having 
been  paid  or  secured. 

On  this  libel  by  the  United  States,  the  district  court 
decreed  that  the  goods  were  not  liable  to  forfeiture,  but 
were  subject  to  the  terms  of  the  decree  of  the  court  in 
the  suit  respecting  salvage,  by  Petsch  and  others  against 
Warf  and  others;  which  decree  was  affirmed. in  the 
circuit  court,  and  the  United  States  appealed  to  this 
court* 

I^etdy  United  States  attorney  for  the  district  of  De- 
lawfu^,  conteikded, 

l.,l?hat  the  libellants  were  entitled  to  damages  against 
the  salvors  to  the  whole  amount  of  the  goods  saved, 
because,  by  the  improper  acts  of  the  salvors,  they  have 
been,  forfeited  tp  the  United  States,  and  so  wholly  lost 
tp  the  libellants. 

2,  Ti^K  the  salvage  allowed,  if  any  is  due/  was  too 
high., 

1.  The  goods  are  forfeited  to  thp  United  9mtes,  first, 
under  the  43d  section  pf  the  act  of  congress  regulating 
the  collection  of  duties  on  Imports  and  tpnnage,  ^61.  A. 
p.  350^  because  found  wi^out  marks  and  certificates ; . 
second,  under  the  5l8t  section  of  tfie  samb  act,  .because 
removed  before  the  proof,  quality  and  quantity  thereof 
were  ascertained,  and  the  duties  paid  or  secured ;  and 
thirdly,  under  the  68th  section  of  the  same  law,  because 
they  were  concealed,  the  duties  not  having  been  paid  or 
secured. 

The  removal  of  the  wines  and  spirits  without  mnrks 
and  certificates,  is  clearly  within  the  letter  of  the  law. 
The  power' to  remit  or  mitigate  the  forfeiture,  can  only 
be  etercised  by  the  secretary  of  the  treasury. 
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PsxicB  A VD       It  is  not  necessary  that  Pcisch  and  others  should  have 
oTRiRt      jj^g^  privy  to  the  removal.     It  is  wholly  unimportant 
Wake  ak d,  ^^^  removes  the  goods.     The  United  States  look  only 
mrnmMti  fcc.   to  the  thing  itself.     The  proceeding  is  in  rem.     If  the 
<^  unlawful  act  be  done  even  by  a  stranger,  the  goods  are 
forfeited.     The  revenue  laws  are  to  be  construed  strict- 
ly according  to  their  Utter.    4  Dall.  28*  Friestman  v. 
Linked  States. 

There  is  no  difference  between  a  careless  and  a  fraudu- 
lent omission  of  duty.  Peters*  Rep.  448. 

The  offer  to  pay  the  duties  was  illusory— -the  collector 
could  not  receive  them. 

Salvage  goods  are  liable  to  duties,  if  intended, for 
importation  into  this  country.  The  case  of  Sfiepherii  y. 
Goznoldy  Vaughan^  166.  was  of  wreck  on  shore^  not  of 
floating  wreck  ;  and  the  goods  saved  were  not  intended 
for  importation.  6  Bac.  Ab.  280,  281.  {GxvilL  ed.)  X 
Peters^  45.  47.  62.  In  thie  case  of  The  Blaireau^  in 
this  court,  {onte^  vol.  2.  /^  240*)  thertt  was  no  question 
as  to  the  duties ;  the  goods  were  not  intended  for  im- 
portation.* • 

If;  then,  the  goods  are  forfeited  to  the  United  Sutes 
by  the  unlawful  acu  of  the  salvors,  the  court  below 
ought  to  have  decreed  rei^titution  in  value,  And  given 
damages  to  the  libellants.  $  Rob.  108.  The  Der  mohr* 
Their  libel,  although  it  avers  an  offer  to  pay  salvage, 
does  not  preclude  them  from  averring  that  no  salvage  is 
due,  nor  from  claiming  damag(;s.  llie  libel  contains  a 
pr^yerfor  general  relief,  and  the  court  will  pa^s  such  a 
decree  as  their  case,  upon  proof,  deserves,  without  re- 
gard to  the  specific  relief  prayed.  SDait.  86.  333.  '  3 
Rob.  108.  (^American  ed,) 

*Joii:isov,  J.  Do  tlie  opposite  counsel  senously  contend  this 
point  ?         ' 

Van  Djhf  for  the  appellees.  We  do  not  think  tlic  question  im- 
porUntto  thiscsbc,  but  we  hare  strong  authorities  in  support  of 
our  sitlc  nf  it.. 
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But  cvien  if  the  goods  arc  not  lUbk  to  forfeilare  for  Pm«ch  aw» 
the  improper  conduct  of  the  salvors^  yet  they  are.  not      oj^*"* 
entided  to  salvage.     By  the  52d  section  of  the  act  be-   Warfavd 
fore  recited,  (voL  4.  p*  362.)  it  is  made  the  duty  of  the   others,  &c 
collector,  in  case  of  an  incomplete  entr}v  to  cause  the 
goods  to  be  stored.  An  incomplete  entry  of  these  goods 
was  made,   and  the  revenue  officer,  Kodney,^  did  no 
more  than  his  duty  in  securing  the  gbods.     The  other 
persons  acted  only  as  his  servants  or  agents.     He  waaf 
paid  his  daily  allowance  for  his  trouble,  by  the  collector, 
rhe  appellees  never  had  such  possession  of  the  goods 
as  entitled  them  to  retain  them  for  salvage,     lie-  pos- 
session was  in  the  United  States,  who  held  a  prior  lien 
on  them  for  the  duties.     Rodney  first  took  possession 
of  them  as  an  officer- of  the  revenue,  and  held  them^  for 
the  United  States,  not  for  the  salvors.     T^Ary  never  had 
a  rightful  possession.    The  only  possession  they  ever 
had  was  under  void  writs  of  replevin  from  the  state 
court,  which  had  no  jurisdiction. 

The  possession  on  which  the  writs  of  .replevin  were 
founded,  was  at  most  a  possession  under  a  li^n  for 
salvage,  which  is  a  matter  exclusively  of  admiralty  ju- 
risdiction. The  writs  of  replevin  being  void,  they 
wtrc  ireifiassers  in  taking  possession  under  them.  A 
tortious  act  cannot  be  the  foundation  of  right.  They 
forfeited  all  right  |o  salvage  .by  resisting  the  mate  and 
crew ;  and  by  the  embezzlement  of  part  of  the  goods 
saved* 

The  award  does  not  preclude  the  Irbellants  from 
averring  that  no  salvage  is  due.  The*  arbitration  was 
entered  into  by  mistake.  ,  It  was  supposed  by  Peisch 
that  be  was  bound  to  enter  into  the  reference^  by  the 
7th  section  of  the  act  of  assemUy  of  Delaware^,  of  Fe- 
bruary ^,1786.  (JDeUnvare  Lonv9^  voL  2.  p.  831.)  But 
that  law  was  repealed  by  the  constitution  of  the  United 
States,  which  trai-sfers  all  the  admiralty  jurisdiction  to 
the  courts  of  the  United  States  exclusively  ;  and  by  the 
act  of  congress,  (the  judiciary  act  of  1 789,)  •  which  pro- 
vides for  the  exclusive  exercise  ot  that  jurisdiction  by 
the  £gtrict  courts. 

Vol.  IV.  y  y 
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l^fBcn   Atfs      Since  this  act  of  congress,  iht  state  officers  hare  had 
othehs      j^^  j.jgj^^  j^  meddtc  with  property  within  the  admiraky 
Ware  AND  jurisdictipn.     The   question  of  salvage  is  exclusively 
oTKxfts,   flio.  of  admiralty  jurisdiction,   and  belongs  to  the  district 
court ;  and  every  provision  of  the  act  of  assembly  of 
Delaware    upon    that   subject,    is    entirely    repealed* 
Pcisch^s  assent,   therefore,  to  the    arbitration,   being 
founded  in  a  mistake  of  his  rights,  was  a  void  act ; 
and  the  award  can  derive  no  validity  from  his  assent, 
tf  it  derives  no  validit)'  from. his  assent,  it  is  a  mere 
tiuUity,.  for  it  is  the  judgment  of  an  incompetent  tribu- 
nal.    The  arbitrators  could  derive  no  authority  from 
the  law  of  Delaware. 

. 
A.  court  which  has  exclusive  jurisdiction  of  the  priar 
cipal  subject,  has  also  jurisdiction  of  the  incidents.  The 
common  law  courts  of  the  state  had  no  jurisdiction  ia 
any  shape  ^'hatever.  1  Pettra^  93.  Brevoorv^ShipFmr 
American.     3  T.  R.  343.  Smart  v.  Wolfe. 

But  even  if  the  act  of  assembly  were  in  force,  the 
award  is  not  made  in  conformity  with.iti  provisions. 

In^t'ie/7r^f  place,  no  authority  can  be  ei^erciscd  un* 
der  that  law  but  by  a  sheriff,  or  a  justice,  of.  peoce^  or 
ah  officer  of  the  customs^  and  then  only  .upon  applica- 
tion by  the  master,  or  owQcr  of  the  ship*  But  here,  so 
far  from  being  requested  by  any  person  interested  in- the 
ship,  the  salvors  drove  away  the  mate  and'  the  crew  ; 
and  secondly^  the  persons  claiming  salvage  under  that 
law,  must  have  been  mmmoned  om  sahors.  ; 

The  salvors  hi|ve  resorted  to  an  incompetent  tribunal ; 
they  ought  to  have  libelled  in  the  district  court,  -Hrhich' 
haa  exdustvff  cognizance  of  the  case. 

2.  But  if  ainy  salvage, was  due,  the  amount  decreed 
is  exorbitant.  The  amount  offered  v  as  h  very  liberal 
conipensation  for  their  time,  risk  and  lri>dur*  There 
wasna  danger.  The  vessel  was  all  the  time  within  the 
bay ;  andthey  had  pilot  boats  constantly  along  side.  The 
cargo  was  in  its  nature  so  buoyant,  that  the  ship  could 
not  sink. 
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In  the  ca^e  in  19M  Viner^  975.  only  one-tenth  was  PcHCHi»^ 

given  for  salvage  on  the  coast.     In  TheBlaireaUy  (ante^  oth»«» 

voh  2.  p.  240*)  only  one-third  was  given  ;  and  that  was  WAkc  aho 

a  case  of  great  risk  and  meric.  1  Petera^  10.  37.     Mot-  oTUkas,  8c«. 
htfy '  b*  5.  Cf  10. 

Broom  and  Fa|i  Dyir,  contra. 

>  There  are  only  two  questions  in  this  case* 

1.  Whether  the  goods  are  forfeited  to  the  United 
States?     And{ 

2.  Whether  the  salvage  allowed  is  too  high  I 

U  The  inspector  had  tio  authority  to  unlade  the  ship* 
Ko  entry.had  been  inade,  and  no  permit  granted.  He 
could  only  unlade  in  the  character  of  a  salvor.  When 
the  goods  were  landed,  he  had  a  right  to  direct  where 
they  should  be  deposited  until  the  duties  were  ascer- 
uined,  and  paid  6r  secured,  but  his  right  extended  no 
further.  The  lien  of  the  salvors  was  not  inconsistent 
with  that  of  the  United  States.  As  to  every  things  be- 
yond the  security  of  the  revenue,  the  officer  was  a  trus- 
tee for  the  salvors  and  the  owners.  He  held  as  much 
for  them  as' he  did  for  the  United  States,  until  he  under* 
took  to  hold  adversefy* 

The  state  courts  had  aright  to  issue  the  writs  of  re^: 
plevin.  Replevin,  in  DMaware,  is  a  substitute  for  tro" 
ver*  It  is  the  writ  by  which  they  try  the  question  of 
property;  and  trover  will  certainly  lie  against  a  revenue' 
officer  for  an  illegal  seizure.  Eap*  N^  P.  S^Z..  ^So6» 
178.     4  Sot.  160.  188.     Burr.  2657. 

It  is  not  denied  that  salvage  is  a  question  6f  admi- 
ralty jurisdiction,  and  that  the  court  of  admiralty  has 
also  cognizance. of  incidents;  but  not  exclusive  cogni- 
aance.  It  was  never  so  contended  in  England*  The 
court  of  admiratty  had  a  hard  strtiggle  to  get  even  a  con- 
current  cognizance,  of  incidental  questions. 

Sahage  gifoda  are  not  BfAk  to  duties^  nor,  if  they  are, 
can  the  goods  be  forfritecl  by. any  act  of  the  salvors. 
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Petscu  AN«  Such  \vas  never  the  itttentof  the  act  of  congress.     AU 
oTifcns      i^tatutes  inu»t  have  a  reasonable  constnictioo*    Fin*  iii* 
War'bawd    Statute^  5X9.     1£LC^.9U 


V 
Rl 

OTHERS,  &C. 


By  the  revenue  laws,  gouas  are  liable  to  ibrfeiture  hy 
landing  at  any  other  than  a  port  of  delivery,  or  without 
permit,  or  in  the  night,  yet  it  will  not.be  coatcoded  that 
these  provisions  apply  to  gdods  wrecked  and  driven  on 
shore.  But  they  are  certainly  withm  the  letter  of  the 
act. 

In  Courtney  v.  Bower^  cited  in  1  Lord  Rayntm  398* 
and  501.  it  is  not  stated  that  the  goods  were  intended  to 
be  imported,  and  such  is  not  the  ground  of  decision  in 
Shepherds.  GosnoU^  Vaugh.  159.  But  the  true  ground 
of  decision  is^  that  the  goods  were  not  imported  as  nier- 
chandize^  but  were  driven  in  by  stress  of  weather ;  that 
it  was  not  a  voluntary  importation.  6  Gwillm^a  Bacm  Ab* 
280.  Although  the  words  of  the  British  navigatioD 
Oct,  ISCWr.n.  c.  IB*  vctt.^  imported  fiii  merchandize^^ 
vet  those  statutes  which  use  only  the  word  ^^  imported!^ 
nave  received  the  same  construction*  Reeve^e  Law  of 
Shipping,  303.     2  Wils^^%57. 

The  act  of  congress  means  a  voluntary  impfoitatioK 
It  is  in  many  respects  similar  to  the  British  statute. 

There  is  no  importation  until  bulk  is  broken.  Until 
then,  there  is  no  forfeiture  of  the  goods^  akbougb  the 
vessel  depart  with  them.  There  is  only  a  pensl^  of 
4<X)  dollars  on  the  master.  Collection  Law^  e.  29&  31,  32, 
33.  36.  45.  Hallet  CsP  Boivne  v.  Jenks,  {anieyVoL.  3. 
p.  2t9.)  The  statute  of  5  Geo*  L  makes  stranded  goods 
liable  to  duty ;  hence  it  may  be  inferred  that  they  would 
not  have  been  so  liable  but  for  the  statute.  Bac.  Ai*  tit* 
Smuggling,  274. .  Hard.  360.  Hargrove's  Law  Tracts, 
215.  225.  Reeves,  24.  66.  85.  207,  208.  212. .  &C. 
1  Plowden,  1.  Reneger.  v.  Fagossa.  Cro*  Eliz*  53IB. 
Coll.  yurid.  72.  75.  79.  Reeve,  200.  Lo/l,  200.  1 
Hawk.  c.  17.  s.  83t  ^aym*  377.  The  king  has  no 
remedy  for  his  subsidy,  unless  the  goods  be  landed* 

There  must  be  fraud  or.  negligence.    No  act  of  the 
salvors  forfeited  the  goods.    If  they  are  trespassers,  as 
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is  contended,  no  act  of  theirs  could  forfeit  them.     It  Pbisch   and 

must  be  an  act  done  by  the  owners,  or  with  their  privitj-,      others 
or  by  some  person  acting  under  their  authority*  Ware  and 

OTHERS,     &C. 

In  the  case  of  The  Blaireau^  Judge  Winchester  de- 
cided that  salvage  goods  were  not  liable  to  duties  ;  and 
the  decision  on  that  point  was  not  questioned  on  the  ap- 
peal.* 


*  The  cotmiel  for  the  appellees  were  permitted  in  this  court  to 
re«d  the  foUowing  letter  from  yud^e  Winchester  to  Judge  Bedford, 
stating  the  grounds  of  that  decision. 

Shamarey  Baltimore  County^  March  9,  1803. 

Dear  Sir» 

It  seems  that  the  full  sUtement  of  the  argumenu  and 
opiqaofi  made  by  me  in  the  case  of  duties  on  wreck  and  salvage 
goods,  has  been  lost  or  mislaid.  I  can  therefore  only  furmsh  you 
with  the  state  of  the  case,  the  points  and  authorittes. 

The  ship  La  Blaireau,  on  a  vovage  from  the  West'Indies  to  France, 
and  wholly  owned  by  foreign  subjects,  was  run  down  at  night  by  a 
Spanish  ship  of  war,  and  abandoned  by  the  crew,  who  were  taken 
off  by  the  Spanish  vessel.  The  next  morning  The  Blsireau  was 
discovered  bv  the'  British  ship  Firm,  taken  up  as  a  wrock»  and 
salvage  i  and  conducted  to  the  port  of  Baltimore. 

.  The  ^argo  was  very  valuable,  containing  sugars,  ooffee,  Uquors, 
Jace,  and  diamonds.  The  two  latter  articles  were  in  very  small 
boxes,  and  the  facility  of  their  concealment  had  tempted  the  Bri- 
tish captain  to  conceal  some  of  the  boxes  \  but  the  fact  was  disco- 
vered, in  consequence  of  a  quarrel  between  him  and  another  per- 
son, relative  to  a  division  of  the  booty. 

An  action  was  instituted  against  the  captain  for  the  pcnaHy  im- 
posed by  the  revenue  law,  on  coneeating  these  articles  of  lace  and 
jewelry,  upon  tlte  ground  that  they  were  chargeable  with  duties. 

Mr.  Martin  argued  Ibr  the  defendant,  That  the  case  was  not 
.  within  any  statute  s  that  it  was  not  an  importation^  within  the  re- 
yenue  laws*  which  go  only  to  ordinary  cases  of  trade»  with  the 
exception  of  the  single  case  of  distress,  provided  for  by  the  6(Hh 
section  of  the  act.  ^  He  commented  on  the  23d,  29th,  SOih,  GOth, 
€8th,  and  69th  sections,  to  show  that  the  whole  of  the  provisions 
of  the  law  applied  onlv  to  voluntary  importations  ;  that  they  did  not 
appl^  to  salvage  goofis,  which  could  not  be  accompanied  by  the 
manifests,  bills  of  Ifiding,  &c.  required  in  ordinary  cases  ;  nor 
could  the  oaths  imposed  by  law  be  taken  in  tlie  case  of  salvage. 
He  then  argued  that  no  misconduct  whatever  of  thie  salvors  can 
^ate  a  forfeiture  pf  goods  of  which  they  had  taken  poteeteion  as 
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IPftttcfi   MTSD       Miscotidoct  18  charged  against  the  salvors,  because 
^"**       they  pn'vcnted  the  mate  and  three  of  the  crew  from 
Waak  AkD    taking  away  part  of  the  cargo. 

#TRilRt,    &c. 

€ahor9,  and  referred  to  6  i?ac.  A^  2B0i  {GviU,  ed.)  on  the  ge- 
neral question,  relying  on  the  cases  there  cited,  Ktid  1  Lord  Rmym, 
.388.  50t.  Reexf^M  Lamo  of  Skipping^  201.  Bvnbury,  236.  Stat.  5 
6>j.  /.  c.  11.  #.  13.     26  Geo,  II  c.  19.  #  5. 

The  district  attorney  argued  that  the  importation  meant  a  bring- 
ing in.  Tliat  the  privity  of  owners  was  not  necessary.  Stamen 
forfeit  the  ship  by  running  the  goods,  and  by  the  11 1th  section  i)f 
the  revenue  law,  which  provides  for  an  entry  where  particulacs  are 
enknown,  salvage  goods  iniglit  be  etitered. 

'The  court  decided  that  salvage  goods  were  not  dutiable  t  and 
referred  to  the  following  authorities,  in  addition  to  those  mention*^ 
ed.at  the  bar.  The  case  of  IJ^on  v.  Lord  FUiarSf  (a  very  strong ' 
09MeA  Coliect.3^Hdica^79,B0,  Strange,  94S^  /Tan/rM,  362.  Par- 
ier,  ^12.  Cro.  Eiiz.  534.  The  court  relied  on  the  6Ut  and  62d 
seetion  of  the  revenue  law,  to  diow  that  the  duties  were  not  due  on 
imporution,  and  to  bring  the  case  within  Sir  J.  Marriotts  omnimi» 
CoUect,  yuridieaf  88.  Two  decisions  of-  Jud^  Paca  were  also  re- 
lerred  to  by  the-  court ;  one  of  which  decided  that  prize  goods 
were  not  operated  upon  by  the  ordinary  revenue  laws  ;  and  that 
brandy  (brought)  in  as  prize  by  a  French  privateer,  (before  the 
prohibition  to  sell  their  prize  goods  in  our, ports,)  though  in  vessels 
>  of  less  capacity  tlian  allowed  in  die  ordinary  course  of  trader  were 
not  forfeitable.  The  other,  under  the  sUtute  of  the  United  Statet 
which  prohibited  the  exportation  of  amut  Crc.  Judge  Paca  held, 
that  the,  exportation  of  arms,  &c.  constituting  the  equipment  of  the 
vessel,  was  nut  an  exportation  within  the  statute. 

The  court  On  the  case  of  The  Blatreau)  intimated  a  strbnr  opi- 
nion  tliat  importation  implied  a  bringi^  in  vohnrarify  /  and  referred 
to  the  decisions  under  the  non-intercMrse  law  with  France,  where 
it  was  holden  that  commencing  afler  an  involunury  going  irfto 
French  dominions,  was  not  a  commencing  prt»hibited  by  law,  and 
also  relied  stron^y  on  O  ^CidlionU  cate^  1  Hamkine,  c.  17.  #.  83. 
upon  the  statute  27  EHz.  c.  2. 

•  The  above  contains  the  substance  of  the  arguments  and  opiiuons, 
and  all  the  authorities  rafcrred  to  in  the  case  of  The  Bhireau.  It 
will  afibrd  itfe  plcASureif  you  shall  be  able  to  derive  any  assistance 
from  them. 

I  am  very  respectfully^ 

Your  obedient  servant, 


T.  \VIKCil£STJ^lL 


Hon.  Jtidge  Be(^ford. 
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But  the  salvors,  had  a  right  so  to  do.    They  were  in  P^J'ch   aw» 
possession,  and  hjtd  saved  a  considerable  part  of  the       o"^^**^' 
cargo,  and  were  in  the  act  of  saving  the  residue  ;  they    Wass  avs 
had  a  lien  upon  the  whole  for  salvagf;.     There   is  no  oTAsat,  5ic. 
evidence  of  any  embezzlement  by  the  salvors^;    that 
charge  ts  not  supported.    Nor  is  there  the  least  evidence 
that  any  part  of  the  goods  were  concealed  to,  evade 
navment  of  the  duties. 

2.  The  award  is  conclusive  as  to  the  rate  of  salvage- 
It  is  immaterial  whether  the  law  of  Delaware  be  In 
force  or  nor.  But  Delaware  is  a  sovereign  independent 
state,  and  has  all  the  rights  of  sovereignt}'  not  given  up 
to  the  United  States  by  the  constitution.  The  United 
States  admiralty  court  is  bound  by  the  laws  of  Delawa>:e, 
so  far  as  they  are  consistent  with  those  of  the  United 
States.  The  jurisdictton  is  given  to  the  courts  of  the 
United  States  by  the  constitution  and  laws  of  the  Uni- 
ted States,  but  the  state  laws  are  rules  of  decmon  in  those 
couru,  in  cases  where  they  apply. 

It  is  said  the  award  was  not  made  agreeably  to  the 
act,  and  that  the  parties  were  not  boimd  to  submit  to  the 
arbitration. 

That  act  is  like  that  which  gives  power  to  the  com- 
missioners of  the  cinque  ports  to  decide  the  question  of 
salvage  ;  and  If  the  parties  submit  to  the  jurkdietion, 
it  is  fit  they  should  abide  by  the  award ;  although 
the  arbitrators  had  no  jurisdiction  otherwise  than  by 
consent.  3  Rob.  261.  The  American  Hero. 

^  The  libellants  objected  to  the  amount,  not  to  the  ju- 
risdiction. Whether  it  be  an  award  under  the  act  of 
Delaware,  or  by  consent  of  parties,  it  is  equally  bind- 
ing ;  and  the  court  cannot  Idok  into  the  reasonableness 
oflt.-  ■■'*"., 

As  to  the  amcfunt  of  salvage,  jhe  counsel  -.  cited  1 
*^t.  263.      tiRob.   286.  and  5^0^280.  The  Jongs 
Bastiaan^  where  two-thirds  >yere  given  for  salvage^  in  a  \ 
case  of  derelict. 
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l^jEiscii   AN©      Rodney  J  Attorn^-GeneraL  in  reply. 


OTHERS 
V. 


Ware  and       Thtre  was  not  much  risk  to  the  owners  of  the  cai^  ; 

OTHERS,  &c.  it.  was  not  in  great  danger  ;  and  there  was  no  danger  in 
saving  the  goods.  The  salvors,  at  nost,  can  only  daiai. 
a  coi^pensation  for  their  time  and  labour.  But  they 
are  not  entitled  to  any  thing.  They  resisted  the  officer 
of  the  ship,  when  by  the  ver}*^  law  of  Delaware,  under 
which  they  pretend  to  have  acted,  they  ought  to  have 
obeyed  his  orders. 

The  goods  were  subject  to  duty,  and  forfeiture. 
There  is,  no  reason  why  goods,  having  paid  salvage, 
should  not  be  liable  to  duties.  The  decision  of  Judge 
Wincheater  in  the  case  of  The  Blaireau^  is  not  admitted 
to  be  law.  Even  wearing  apparel  would  be  liable,  but 
for  the  exception  in  the  act.  The  exception  proves  the 
general  rule. 

The  British  statute  differs  in  its  language  from  ours, 
^and  therefore  the  English  authorities  do  not  apply. 

The  n^sfortune  only  exempts  the  owiiov  frofo  the 
penalties  of  the  act,  but  does  not  exempt  the  goods  from 
forfeiture. 

March  9. 

Marshall,  Ch.  J.  delivered  the  opinion  of  tlie 
court,  as  follows : 

,  In  these  cases  two  questions  are  to  be  decided  by  the 
court* 

lst»  Is  the  cargo  of  the  Favourite^  or  any  part  of  it, 
forfeited  to  the  United  States  ? 

2d.  Are  Ware  and  others  entitled  to  any,  and  if  to 
any,  to  what  salvage  ? 

The  first  count  in  the  first  libel  tiled  on  the  part  ot  the 
United  States  claims  the  brandies,  wines  and  cordials 
therein  mentioned,  in  consequence  of  their  being  found 
in  the  possession  of  certainpersons  therein  named,  un- ' 
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accompanied  with  such  marks  and  certificates  as  are  re-  F&isch  aud 
quired  by  law,  the  duties  thereon  not  having  been  paid,       ®  *  "** 
or  secured  to  be  paid*  Wars  avs 

OTHERS,  &C 

The  second  count  claims  them  as  forfeited  because 
they  were  removed,  without  the  consent  of  the  collector, 
before  the  quantity  and  quality  of  the  said  wines  and 
spirits,  and  the  duties  thereon,  were  ascertained  accord- 
ing to  law ;  the  duties  thereon  not  having  been  paid  or 
secured. 

The  third  count  claims  them  because  they  were  found 
concealed,  the  duties  not  having  been  paid  or  secured  ac- 
cording to  law. 

The  second  libel  claims  certain  other  goods,  which 
were  parcel  of  the  cargo  of  the  Favourite,  as  forr€:ic.ed, 
by  being  found  unlawfully  concealed,  the  duties  thereon 
not  havitig  been  paid  or  secured. 

The  facts  of  the  case  are  these  :  The  ship  Favourite, 
belonging  to  Mr.  Peisch,  of  Philadelphia,  was  discover- 
ed about  the  last  of  October  adrift  in  the  bay  of  Dela- 
ware, with  her  niasts  gone  by  the  board,  and  without 
anchors,  cables  or  rudder,  and  in  danger  of  being  carried 
out  to  sea.  A  company  was  formed  to  save  the  vessel 
and  cargo  ;  '^nd  with  considerable  labour,  in  the  course 
of  several  days,  the  cargo  was  unladen  and  landed  at 
Lexvis^  a. small  town  on  the  bay,  not  a  port  of  delivery, 
where  it  was,  with  the  approbation  of  the  collector,  left* 
under  the  care  and  in  the  custody  of  a  revenue  officer 
residing  at  that  place,  who  was  one  of  the  party  that  h^ 
originally  taken  possession  of  the  vessiel,  and  under  whose 
direction  the  whole  business  had  been  in  a  great  measure 
conducted.  On  the  3d  of  November,  while  the  salvors 
were  unlading  the  vessel  and  landing  the  cargo,  an  im- 
perfect entry  was  made  by  the  owners  or  consignees,  af- 
ter,which  an  award  was  made  between  the  owners  and 
salvors,  by  which  the  salvors  were  allowed  one  half  the. 
cargo.  The  owners  were  dissatisfied  with  this  award, 
and  refused  to  acquiesce  under  it.  The  colleC(or  order- 
ed the  goods,  which  had  been  in  the  custody  oil  a  revenue 
officer, 'to  be  carried  to  Wilmington  for  the  purpose  of 

Vol.  IV.  2  2 


Digitized  by 


Google 


S60  SUPREME  COURT  U.  S. 

Pexsch  and   ascertaining  the  amount  of  duties.  ^  The  salvors  object- 
OTHERS       g^j  ^^  ^i^jg^  and  requested  that  the  duties  might  be  ascer- 
Ware  AND    tained  at  ZtfTWJ,  ofiering^  at  the  same  time  to  pay  the 
OTHERS,  &c.   duties  on  the  moiety  of  the  cargo  claimed  by  them  un« 
der  the  award.     The  collector  persisting  in  his  determi- 
nation to  remove  the  goods  tq  Wilmington,  the  salvors 
sued  out  a  writ  of  replevin  from  the  state  courts  and  by 
force  of  that  writ  took  the  goods  out  of  the  possession  of 
the  revenue  officer.     Thi^  act  is  -the  foundation  of  the 
forfeiture  alleged  in  the  libels. 

The  forfeiture  said  to  be  occasioned  by  the  goods  be- 
ing found  without,  the  marks  and  certificates  required  by 
law,  depends  upon  the  43d  section  of  the  -act  for  collect* 
ing  duties,  and  on  other  sections  of  the  same  act,  which 
are  explanatory  of  the  -  43d  section.  The  particular 
clause  giving  the  forfeiture  is  in  these  words :  ^^  And  if 
any' casks,  chests,  vessels  or  cases,  containing  distilled' 
spirits,  wines,  or  teas,  which  by  the  for  cffOinff  provisions 
ought  to  be  marked  and  accompanied  with  certificates, 
shall  be  found  in  possession  of  any  person,  unaccompa- 
nied with  such  miarks  and  certificates,  it  shall  be  pre- 
sumptive evidence  that  the  same  are  liable  to  forfeiture.'^ 
The  law  thisn  authorises  a  seizure,  and  subject^  such  dis- 
tilled spirits,  &c.  to  forfeiture,  unless  it  be  proVed  at  the 
trial  that  they  were  imported  according  to  law,"  and  that 
the  duties  were  paid  or  secured.  ^ 

The  objects  of  this  clause  arc  those  vessds  only  which 
**  by  the  foregoing"  provisions*^  ought  to  be  marked 
and  accompanied  with  certificates.  To  determine  its 
extent,  the  ^^  foregoing  provisions^'*  must  be  looked 
into.  '■' 

This  subject  is  first  taken  up  in  the  37th'  section  off  the 
act.  That  section  directs  particular  and  additional  en-' 
tries  to  .be  made  of  distilled  spirits,  wines  and  tea^,  which 
provisions  are  adapted  to  regular  i  mportation,  not  to  those 
articles  when  saved  from  a  wreck. 

The  entry  is  to  be  made  by  the  importer  or  consignee, 
and  specifications  are  required  which  can  only  be  gi^en 
by  the  owner  or  consignee,  when  in  possession  of  thepii- 
pers  relative  to  the  vessel  and  cargo.     If  a  vesael  (fc 
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wrecked  on  the  coast,  the  cargo  must  be  lost,  or  brought  P«iwh  ^nu 
on  shore  without  the  knowledge  of  the  owner  or  con-       othees 
signee,  so  as  to  put  it  in  his  power  to  make  the  entry,    warb  avd 
and  the  salvors  are  not  only,  not  the  persons  designated  others,  8bc- 
by  the  law  to  make^  but  they  will  often  not  possess  the 
informition  which  would  enable  them  to  make  it*. 

The  act  proceeds  to  require  that  this  entry  shall  be 
transmitted  to. the  surveyor  of  the  port  where  the  de- 
livery of  the  cargo  is  to  con^mence,  to  whom  also  every 
permit  for  unlading  or  landing  any  part  of  the  cargo  must 
be  previously  produced,  who  shall  record  the  same,  and 
indorse  thereon  the  word  **'  inspected,"  the  time  when, 
and  his  own  name.  Goods  landed  previous  to  these 
formalities  are  to  be  forfeited. 

These  regulations  obviously  respect  a  regular  impor- 
tation, where  all  these  pre-requisites  to  landing  may  be 
performed  ;  not  cases  where  a  landing  must  take  place 
without  them.  To  suppose  them  applicable  to  salvage 
goods,  would  be  to  suppose  that  the  legislature  designed 
to  prohibit  salvage  entirely,  or  to  forfeit  the  cargoes  of 
all  vessels  which  migh^  be  wrecked  on  the  coast. 

The  38th  section  requires  that  all  distilled  spirits,, 
wines  and  teas,  shall  be  landed  under  the  inspection  of 
the  surveyor;  or  other  officer  acting  as  inspector  of  the. 
revenue  for  the  port,  and  therefore  can  relate  only  to 
ca^es  of  regular  importation  at  the  port^  of  delivery, 
where  the  revenue  officer  may  superintend  the  landing. 
He  is  directed  to  attend  at  all  reasonable  times^  not  at 
M  places. 

The  39th  section  prescribes  the  duty  of  the  officer  of 
inspection  of  the  port  where  the  spirits,  &c«^  may  be 
landed.  He  is  to  ascertain  the  duties  and  mark  the 
casks. 

The  40th  section  directs  the  surveyor,  or  chief  officer 
of  inspection  of  the  port  or  district  in  which  the  said 
spirits,  wines  or  teas  shall  be  landed,  to  give  the  proprie- 
tor, importer  or  consignee  a  general  certificate  ;  and  the 
41st  section  directs  him  to  give  a  particular  certificate 
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PctscH   AKD  for  each  Vessel,  which  certificate  passes  with  the  vessel 
OTHERS       to  the  purchaser. 


V. 

WA.RB  AND 
OTHERS,      &C 


These  sections  are  connected  with  those  which  pre- 
cede them,  and  relate  to  regular  importations,  where  the 
spirits^  &c.  are  landed  under  a  permit  at  a  port  of  deli- 
very, and  there  is  a  proprietor,  importer  or  consignee,  or 
an  agent  to  whom  the  certificates  may  be  granted  ;  not 
to  spirits,  &c.  which  may,  from  the  nature  of  things, 
lawfully  get  into  the  possession  of  individuals  wiihautthe 
knowledge  of  a  revenue  officer. 

The  42d  section  only  directs  that  blank  certificated 
shall  be  provided. 

These  are  the  sections  which  precede  that  which  is 
supposed  to  give  the  forfeiture  claimed  under  this  count 
of  the  libel. . 

The  first  part  of  the  43d  section  directs  the  proprietor, 
importer  or  consignee,  who  may  receive  the  said  cer- 
tificates, to  deliver  them  with  the  vessels  to  the  purcha- 
ser ;  and  then  comes  the  clause  which  subjects  to  for- 
feiture all  vessels  containing  spirits,  &c.  which  may  be 
found  unmai  ked  and  not  accompanied  by  certificates, 
which  by  the  fortgotng  provisions  ought  to  be  Xnarked 
and  accompanied  by  certificates. 

In  xYit  foregoing  provifiions  the  legislature,  in  the 
opinion  oF  this  court,  did  not  intend  to  comprehend 
wrecked  goods,  or  goods  found  under  circumstances  like 
those  in  the  /cvo wr if r,  where  the  vessel  was  deserted  by 
her  crew,  and  where  it  might  be  necessary,  for  the  pre- 
servation of  the  good«,  to  take  them  to  the  nearest  ac- 
cessible part  of  the  coast.  Kither  these  spirits  and  wines 
would  have  been  liable  to  forfeiture  if  brought  to  land 
under  the  most  pressing  circumstances,  where  inevitable 
loss  must  attend  any  delay,  if  a  revenue  officer  should 
not  be  present  to  take  possession  of  them,  or  the  single 
circumstance  of  their  being  found  Unmarked  and  unac- 
companied v/ith  certificates,  is  not  in  itself  sufficient  to 
forfeit  them.  The  opinion  of  the  court  that  it  was  not. 
the  intention  of  the  legislature  to  subject  goods,  under 
such  circumstances,  to  forfeiture,  is  not  formed  exclu- 
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sively  on  the  extreme  aeverity  of  ^uch  a  regulation.     It  I'axscH   ahd 
is  formed  also  on  what  is  deemed  a.  fair  construction  of      others 
the  language  of  the  several  sections  of  the  law,  which    Ware  and 
seems  not  adapted  to  cases  like  the  present.  others,   8cc. 

The  second  count  in  the  libel  claims  the  goods  as  for- 
feited, because  they  were,  without  the  consent  of  the. pro* 
per  officer,  rem9ved  from  the  place  where  they  were  de- 
posited, before  the  amount  of  duties  was  ascertained, 
the  duties  at  that  time  notbeing^paid  or  secured* 

Neither  this  count,  nor  the  first,  supposes  any  forfeiture 
to  have  been  incurred  b^*  the  landing  of  the  goods,  or  the 
unlauing  cf  the  vessel.  The  spirits  and  wines  are  pre- 
sumfrd  to  have  been  legally  brought  on  shore,  and  it  is 
the  removal  only  which*gives  title  to  the  United  States. 
The  court  therefore  is  to  inquire,  whether  these  goods 
were  under  such  circumstances  that  a  removal,  such  as 
has  taken  place  in  this  case,  will  produce  a  forfeiture. 
This  depends  on  the  51st  section  of  the  law,  in  expound- 
ing which,  it  becomes  proper  to  notice  the  50th  also. 
This  section^prohibits  the  unlading  of  any  vessel,  or  the 
landing  of  any  goods,  without  a  permit  granted  by  the 
proper  officers,  and  subjects  the  master  or  other  person 
having  the  command  T>f  such  vessel,  and  all  those  who 
shall  be  concerned  in  unlading,  removing,  or  storing 
such  goods,^to  heavy  penalties,  and  the  goods  themscly^s 
to  forfeiture. 

It  was  well  observed  that  the  application  of  this  sec- 
tion to  cases  where  the  goods  must  perish,  if  not  imme- 
diately brought  on  shore,  and  to  cases  in  which  a  permit 
cannot  regularly  be  granted,  would  be  tiot  only  to  pro- 
hibit, but  to  punish  every  attempt  to  save  a  cargo  about 
to  be  lost  on  the  coast.  This  construction  of  the  law  could 
only  be  made  where  the  words  would  admit  of  no  other. 
But  it  is  unquestionably  a  correct  legal  principle,  that  a 
forfeiture  can  only  be  applied  to  those  cases  in  which 
the  means  that  are  prescribed  for  the  prevention  of  a  for^ 
feiture  may  be  employed.  The  means  prescribed  to 
save  the  forfeiture  given  in  the  50ch  section  cannot  be 
employed  where  a  vessel  is  deserted  by  her  crew,  or 
cannot  be  brought  into  port.  The  permit  cannot  be  ob- 
tained, nor  can  those  steps  which  rnust  precede  the  at- 
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PciscR  AND  tainment  of  a  permit  be  taken.  Upon  just  legal  construc- 
oTHEDs      tion,  then,  the  landing  of  these  goods  without  k  permit 

Ware    nd    ^^^  **°'  subject  them  to  the  forfeiture  of  the  50th  section. 

OTHERS,  &c.  This  act  is  not' within  the  law.  The  50th  section  is  cal- 
culated for  cases  in  which  the  general  requisites  of  the 
law  can  be  complied  with,  not  for  salvage  goods,  in  cases 
where  those  general  requisites  cannot  be  complied 
with. 

The  51st  section  relates  to  the  removal  of  goods  from 
the  wharf  or  place  on  which  they  may  have  been  landed 
in  conformity  with  the  directions  of  the  50th  section.  It 
presupposes  a  permit,  and  that  they  ^ere  landed  under 
the  inspection  of  a  revenue  officer,  in  the  manner  pre- 
scribed by  the  38th  section. 

It  presupposes  a  case  in  which  the  guagingand  mark* 
ing  may  be  done,  and  the  other  means  prescribed  for  the 
ascertainment  of  the  duties  and  security  of  the  revenue 
may  be  taken,  at  the  place  of  landing ;  not  a  case  in  which, 
a  landing  must  be  made  without  a  permit,  often  in  the 
absence  of  a  revenue  officer,  and  where  the  goods  could 
not  be  permitted,  without  extreme  peril,  to  remain  at 
the  place  of  landing  until  these  measures  should  be 
taken. 

The  court  is  also  of  opinion,  that  the  removal  for  which 
the  act  punishes  the  owner  with  a  forfeiture  of  the  goods 
must  be  made  with  his  consent  or  connivance,  or  with 
that  of  some  person  employed  or  trusted  by  him.  If, 
by  private  theft,  or  open  robbery,  without  any  fault  on 
his  part,  hisr  property  should  be  invaded,  while  in  the 
custody  of  the  officer  of  the  Avenue,  the  law  cannot  be 
understood  to  punish  him  with  the  forfeiture  of  that  pro- 
perty. In  the  52d  section,  therefore,  to  which  the  reve- 
nue officers  seem  to  have  intended  to  conform,  so  far  as 
the  case  wpuld  admit,  which  directs  them  in  the  case  of 
an  incomplete  entry  to  store  the  goods  at  the  risk  and  te- 
ponse  of  the  owner  or  consignee,  no  forfeiture  is  annei^ed 
to  their  removal,  unless  the  penalties  of  the  51st  section, 
or  of  the  43d  section,  be  applied  to  the  52d. 

The  court  is  of  opinion  that  those  penalties  cannot  be' 
so  applied  in  this  case,  not  only  because,  from  the  whole 
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tenor  of  the  law,  its  provisions  appear  not  to  be  adapted  Psisch  aki» 
to  goods  saved  ^ropn  a  vessel  under  the  circumstances      ^^  »*«*«* 
in  which  the  Favourite  was  found,  but  because,  also,  the    Warc  aud 
law  is  not  understood  to  forfeit  the  property  of  o%vners    others,  &c. 
or  consignees,  on  account  of  the  misconduct  of  mere 
strangers,  over  whom  such  owners  or  consijpeos  could 
have  no  controul* 

It  has  been  urged,  on  the  part  of  the  United  States,. 
that  although  the  property  of  the  owner  should  not  be 
forfeited,  yet  that  moiety  which  is  claimed  by  the 
salvors  has  justly  incurri^  the  penakies  of  the  law* 
But  if  the  award  rendered  in  th?s  case  be  not  binding, 
the  salvors  could  have  only  a  general  claim  for  salvage, 
such  as  a  court  might  allow ;  and  if  it  be  binding,  still 
they  acquired  no  title  to  any  specific  property.  Their 
claim  was  in  the  nature  of  a  general  lien,  and  any  irre- 
gular proceeding  on  their  part  would  rather  furnish  mo- 
Uves  tor  diminishing'  their  salvage,  if  that  be  not  abso- 
lutely fixed  by  the  award,  than  ground  of  forfeiture. 
The  irregularity,  too,  if  any,  which  has  been  commit^ 
ted  by  them,  being  merely  an  attempt  to  assert^  in  a 
course  of  law,  a  tide  they  supposed  themselves  to  pos-. 
sess,  and  with  no  view  to  defraud  the  revenue^  this 
court  would  not  be  inclined  to  put  a  strained  construc«> 
tion'  on  the  act  of  congress,  in  order  to  create  a  for-: 
feiture. 

The  third  count  in  the  first  libel,  and  the  second  libel, 
claim  a  forfeiture  on  the  allegation  that  the  goods  were 
concealed.  The  fact  does  not  support  this  allegation*- 
There  was  no  concealment  in  the  case* 

Taking  all  the  circumstances  into  codsideration,  it  is 
the  unanimous  opinion  of  the  court,  that  no  forfeiture, 
has  been  incurred,  and  that  the  libels  filed  on  the  part  of 
the  United  States  were  properly  dismissed. 

The  next  question  to  be  considered  is,  to  what  amount 
of  salvage  are  the  salvors  entided  i  That  their  claini 
is  good  for  something,  is  the  opinion  of  all  the  judges  ; 
but  on  the  amount  to  be  allowed,  the  same  unanimity 
does  not  prevail. 
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Pbisck  avd       for  the  quantum  of  salvage  to  be  allowed,  no  positive 
OTHEM       rules  are  fixed.     It  depends  oU'the  merit  of  the  salvors, 
Wars  AKD    io  estimating  which,  a  variety  of  considerations  have 
OTHERS,  &c.    their  influence. 

In  the  case  before  the  court,-  the  opinion  of  the  ma- 
jority is,  that  the  sentence  of  the  circuit  court  ought  to 
be  affirmed.  This  opinion,  however,  is  made  yp  on 
different  grounds.  Two  of  the  jud^s  are  of  opmion 
that  the  award  was  fairly  entered  into,  and  although 
both  parties  might  be  mistaken  with  respect  to  the  obli- 
gation created  by  the  law  of  Delaware,  yet  there  is  no 
reason  to  suppose  aiiy  imposition  on  either  part ;  nor 
is  there  any  other  ground  on  which  the  award  can  be 
impeached  or  set  aside.  Two  other  judges,  who  do 
not  think  the  award  obligatory,  view  it  as  the  opinion 
of  fair  and  intelligent  men,  on  the  spot, '  of  the  real  me- 
rit of  the  salvors,  and  connecting  it  with  the  testimony 
in  the  cause,  are  in  favour  of  the  salvage  which  has  been 
awarded,  and  which  has  been  allowed  by  the  sentences 
of  the  district  and  circuit  courts.  Three  judges  are  of 
opinion  that  the  award  is  of  no  validity,  and  ought  to 
have  no  influence.  They  think  the  conduct  of  the 
salvors,  in  taking  the  goods  out  of  the  possession  of 
the  revenue  officer,  though  by  legal  process,  is  improper, 
and  that  the  salvage  allowed  is  too  great. 

They  acquiesce,  however,  cheerfully,  in  the  opinion 
of  the  majority  of  the  court,  and  express  their  dissent 
from  that  opinion,  solely  for  the  purpose  of  preventing 
this  sentence  from  having  more  than  Us  due  influence  on 
future  cases  of  salvage. 

The  sentence  of  the  circuit  c^rt  is  affirmed,  without 

C.9fitS» 
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SHBABllASf 
V. 

SHEARMAN  v.  IRVINE'S  LESSEE.  L«s«f 


ERROR  to  the  circuit  court   for    the  district  of  ,.  JJ'*  "^^  ;jj 
^^  .       '  .  -      .  I  1      •         L      limitations  of 

Georgia^  in  an  acuon  of  ejectment,  brought  (on  the  Georj^ia  does 

15th  of  October,  ISCH,)  by  Irvine's  lessee  against  Shear-  uot  require  an 

man,  for  a  tract  of  land  in  Camden  county,  in  th$  state  f^^    ''l^?. 
^^n^^^\^  lands    within 

of  Georgia.  ^  y^„  ^f^„ 

the   title   ac- 

The  defendant  below  took  a  bill  of  exceptions  to  the  crued,  unless 

refusal  of  the  court,  to  non  suit  the  plaintiff  on  the  trial,  ^^^  be  some 

because  he  had  not  proved  ^  an  *  entry  within   seven  po][^sion  or 

years  qfier  the  title  of  the  grantees  accrued^  or  any  en-  title  to  be  de- 

trj'  by  either  of  the  heirs  or  persons  claiming  under  the  reatcdbysuch 

ftrantees  withm  seven  years  after  their  titles  respectively  *''^'^' 
accrued." 


cntrv. 


The  lessor  of  t  the  plaintiff  had  produced  in  evidence 
two  grants  from  the  province  of  Georgia,  in  1766,  to 
Alexander  BailUe,  tmder  whom  he  claimed  title  by  de- 
scent, and  whose  heir  at  law  he  had  proved  himself  to 
be. 

There  was  no  evidence  of  title,  or  even  of  adverse 
possession  on  the  part  of  the  defendant,  before  the 
bringmg  of  the  suit,  other  than  the  averment  oi  muster ^ 
m  the  declaration,  whichwas  laidon  ths  10th  of  Sep- 
.tember,  1804 ;  nor  any  evidence  of  title  out  of  the  lessor 
of  the  plaintiff. 

In  support  of  his  motion  for  a  nonsuit,  the  defendant 
^Felted  on  the  act  of  limitations.of  Georgia^  passed  in  the 
j^ar  1767,  by  which  it  is  enacted  "That  all  writs  of 
formedtm  in  descender^  remainder^  and  reverter  <>f  any 
lands.  Sec  or  any  other  writ,  suit  or  action,  whaftsoevei' 
hereafter  to  be^ued  or  brought  by  occasion,  or  m^sins 
of  any  title  heretofore  accrued,  happened,  or  fallen,  or 
which  may  hereafter  descend,  happen,  or  fall,  shall  be 
sued  or  taken  within  seven  years  next  after  the  passing 
-of  this  act,  or  after  the  title-  and  cause  tjf  action  shaD'sr 
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Sheakhaxv 

V. 

Irvine's 
Lessee. 


may  descend  or  accrue  to.the  same,  and  at  no  time  after 
the  said  seven  years.  And  that  no  person  or  persons 
that  now  hath,  or  have  any  right  or  title  of  entry  into 
any  lands,  8cc«  shall  at  any  time  hereafter  make  any  en- 
try, but  within  seven  years  next  after  the  passing  of  this 
act,  or  after  his  or  their  right  or  tide,  shall  or  may  de- 
scend or  accrue  to  the  same,  and  in  default  thereof,  such 
person  so  not  entering,  and  their  heirs,  shall  be  utterly 
excluded  and  disabled  from  such  entry  after  to  be 
made," 

The  verdict  and  judgment  below>  being  against  the 
defendant,  he  sued  out  his  writ  of  error. 

There  being  no  appearance  in  this  court  for  the  plain* 
tiff  in  error, 

P.  B.  Key^  for  the  defendant  in  error,  opened  the  re* 
cord,  and  prayed  an  affirmance  of  the  judgment ; 

1.  Because  from  the  facts  disclosed,  after  the  descent 
had  been  cast  nearly  thirty  years,  and  no  adverse  pos- 
sessior  at  any  time  proved,  the  jurv  had  a  right  to  pre* 
sume  mdfind  an  actual  entry  within  seven  years ;  if 
auch  actual  entry  was  necessary. 

2.  Because,  m  this  case,  on  the  facts  disclosed,  no 
entry  was  necessary.  Two  things  only  must  concur  to 
complete  a  tide*  Possession^  and  the  right  of  property. 
The  right  of  property  is  proved  to  be  in  the  plaimiff  aa 
heir  of  the  patentee  ;  and  possession  by  operation  of  law^ 
accompanies  the  tide,  unless  the  contrary  is  shewn ;  and 
until  it  is  shewn. 

If  possession  is  taken  by  a  wrong*doer,  andssevered 
from  the  title  (of,  which  there  is  no  evidence  in  this 
case)  then  such  naked  possession,  so  acquired,  may  be 
de/eated,  either  by  aitrg  of  the  owner ^  which  is  an  act 
iTLpais^  revesting  the  possession^  and  again  'uniting  it 
with  the  right ;  or  by  ejectment^  which  is  an  act  of  law^ 
to  recover  the  possession  with  daiAages,  &r. 

If  a  wrong-doer,  after  taking  possession,  dies  in  pos* 
fession,  and  a  descent  is  cast,  this,  under  sonie  circum* 
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self 


atuiccs,  changes  the  title  to  a  right  of  entry ^  cfr  rather 
makes  an  actual  entry  necessary  to  give  effect  to  the 
title.  There  are  many  tases  in  which  actual  entry  is 
necessary  to  reunite  die  title  with  the  possession,  and 
for  these  cases  the  law  of  Georgia  was  made.  But  it 
cannot  apply  to  a  case  where  the  title  and  the  possession 
Jiave  not  been  sepiirated* 

That  law  requires  two  thinics  s 

istr  When  the  right  is  changed  to  a  mttt  tight  ofeitf^ 
try^  or  where  'an  entry  is  indtsfiemaUe  to  complete  the 
title^  then  such  entry  must  be  within  seven  years  from 
the  accruing  of  such  right  of  entry.  ^  But  this  does  not 
apply  to  the  case  on  the  record.  No  disseisin,  discon- 
tinuance, descent,  or  advefbe  possession  existed,  to 
make  an  actual  eptry  necessary  on  the  part  of  the  plain- 
tiff,h    The  title  and  the  possession  were  both  in  him. 

ikd.  The  statute  gives  remedy  by  ejectment  within 
seven  years  ajier  the  came  of  action  accrued.  In  this 
case  no  cause  of  action  accrued  till  the  10th  of  Septem- 
ber, 1804,  when  the  plaintiff's  possession  was  disturbed. 
So  long  as  it  remained  undisturbed  he  could  not  bring 
suit* 

Maeshall,  Ch.  J.  The  crrpr  alleged,  is  founded 
on  a  construction  of  the  act  of  Georgia,  which  this  court 
thinks  is  totally « inadmissible.  How  such  an  opinion 
could  have  been  entertained  is  unaccountable*  There 
is  no  foundation  for  it.       ' 


Iavivs's 
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Judgment  affirmed  with  costs. 
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MORGAN  V.  CALLENDER. 


An  appeal 
lies  from  the 
cUstrict  court 
of  the  United 
States,  for  the 
territory  of 
Orleans,  to 
this  court. 


APPEAL  from  the  district  court  of  the  UnitedStatea 
for  the  territory  of  Orleans,  in  a  suit  in  equity. 

Tliat  court  was  ej»tablished  by  the  act  of  congress,  uf 
26^A  Marchy  1804.  voL  7*p»  \X7.  s*  8«  and  has  a  ju- 
risdiction similar  to  that  given  to  the  district  court  of  thd 
United  States  for  the  district  of  Kentucky* 

This  jcourt  was  *of  opinion  that  an  appeal  lies  from  that 
court  to  this  ;  but  that  in  this  case,  the  court  below  had 
not  jurisdiction,  because  it  did  notappear  that  the  partiea 
were  citizens  of  different  states,  nor  aliens,  &c  so  as  to 
^ve  them  a  right  to  litigate  in  the  courts  of  the  United 
States. 


Albxajtskr 

V. 

Baltimosb 
Ins.  Co. 


ALEXANDER  v.  THE  BALTIMORE  INSU- 
RANCE COMPANY* 


A  policy  up- 
on a  ihip,  is 
ah    insurance 
of  theshipy«r 
the  vO/age, 
not    an   insu- 
rance  on  the 
ship    and  the. 
voyage.    The 
underwriters 
undertake  for 
the  ability  of 
the     ship    to 
perform  the 
voyage,   not 
that  she  thall 
perform  it   at 
all  events . 


ERROR  to  the  circuit  court  for  the  district  of  Mary- 
land. 

The  chief  justice.  In  delhrering  the  opinion  of  the 
court,  stated  the  material  facts,  found  by  the  special 
verdict,  to  be  as  follows,  viz. 

This  action  was  brought  against  the  underwriters  to 
recover  the  amount  of  a  policy  insuring  the  ship  yohn 
arid  Henry^  from  Charleston  to  Port  Republicain,  or 
one  other  port  in  the  Bite  of  Leogane.  On  the  2d  of 
October,  1803,  the  John  and  Henry,  while  prosecuting 
her  voyage,  was  seized  by  a  French  privateer,  and  car- 
ried into  the  port  of  Mole  St.  Nicholas^  where  the  cargo ' 
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w«8  taken  hjM.dc  Noailles^  the  French  commandant,  ^hnxjLunMA 
for  the  use  of  the  garrison.    On  the  same  day  the  mas-  ^^^  timore 
ter  of  the  vessel  received  a  vrritten  engagement  from  M.      i^^^  qo. 
de  Noailles  to  pay  for  the  cargo  in  coffee,  after  which  y^^'-w/ 
|he  vessel  was  unladen*    The  captain  remained  at  the      the  loss  of 
Mole  in  expecution  of  receiving  payment,  until  the  29ih  the  roysge  m 
of  October,  when  he  sailed  in  the  John  and  Henry  for  not*s  U*sPof 
Q^e  FrcmfoUy  with  an  order  on  that  place  for  payment  the  voysM  u 
in  coffee.     On  the  4th  of  November  she  was  seized  by  to  tlie  ship, 
a  British  squadron  then  blockading  Cape  Francois,  and  timlof  the*o^ 
condemned  as  prize. '  Cape  Francois  is  not  in  the  route  fer  to  aban' 
to  Port  Republtcain^  nor  to  any  port  in  the'  Bite  of  LeO'  don,  the  ship 
gane  ;  nor  in  the  route  to  return  from  Mole  St*  ificholas  ^  '•*  posses- 
|o  the  United  States.     The  abandonment  was  made  in  JJ^te?;  in 
December,  on  account  of  the  capture  by  the  French  pri-  good  condU 
▼ateer.  The  declairation  claims  the  amount  of  the  policy  tion,   tnd  tt 
b  consequence  of  that  capture.     The  judgmient  of  the  Sj^e^'^^*** 
court  below  was  for  the  defendant.  thlTToyaMl 

the  loss  of  th# 

The  only  question  decided  by  this  court  was,  whether  ^^  ^'^  "JJ^t 

|he  plaintiff  had  aright  to  abandon  and  recover  as  for  a  o^ncpTf  tht 

tptal  loss.  vessel  to  reco- 

ver  as  for  a 

Harper,  for  the  pUintiff.  "^^  '^f  ^^ 


It  was  settled  by  this  court  in  Rhinehnder*s  ca»e  at  the 
last  term,  (jante^  p*  39.)  that  a  loss  by  capture  is  a  total  loss, 
imless  the  restoration  be  complete  and  without  incum- 
brance. It  must  be  a  restoration  of  the  vessel  in  Safety. 
There  is  a  physical  and  a  legal  safety.  A  vessel  may 
be  restored  in  good  order,  and  in  safety,  but  under  such 
circumstances  that  the  party  can  make  no  use  of  her.  It 
may  be  in  a  blockaded  port,  or  in  a  place  where  mari- 
ners cannot  be  obtained  to  navigate  the  vessel ;  or  where 
the  party  has  no  funds  to  provide  a  cargo,  &c.  In  these 
cases  he  loses  the  beneficial  use  of  his  property,  as 
much  as  if  it  were  actually  withholden  from  him  by 
force. 

•  If  the  ship  or  the  voyage  be  lost,  it  is  a  total  loss  with- 
in the  polity.  Here  the  voyage  was  completely  broken 
up ;  the  obiect  of  the  voyage,  the  speculation,  was  de- 
stroyed. The  restoration  ought  to  be  a  restoration  of  the 
voyage,  a  reinstatement  of  the  enterprize,  or  it  is  not 
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AiifXAVDtm  a.  restoration  which  will  prtrent  the  loss  from  being 


I^LflXORB 

Ivt.  Co. 


total. 

In  Cazakt  v.  St.  BarbCy  1  T.  R.  191.  Judge  BuUer 
sayst  ^^  if  either  the  ship  or  the  voyage  be  lost,  that  Ua 
total  hs9.^' 

So  in  Mtcfielly.  EOe^  1  TV  JR.  615.  he  says  *<  a  to* 
tal  loss  is  of  two  sorts,  one,  where  in  iact  the  whole  of 
the  property  perishes ;  the  other,  where  the  property 
exists,  btit  the  voyage  is  lost,  or  the  expense  of  pursuing 
it  jexceeds  the  benefit  arising  frqin  it." 

So  in  GoM9  y.  Withers^  2  Burr.  696.  Lord  MmafieU^ 
said,  *^  the  disability  to  pursue  the  voyage  still  continu- 
ed. The  master  and  mariners  were  prUonersi  The 
Charter-party  was  dissolved.  The:  freight  was  hsU^ 
These  he  gives  as  reasons  why  it  continued  a  total  loss 
of  the  sbipt  notwithstanding  the  restoration. 

So  in  Hamilton  v..  Mendez^  2  isurr.  1209.  he  says, 
**  it  does  not  necessarily  follow  that  because'there  is  a 
recapture,  therefore  the  I098  ceases  to  be  total  If  the 
voyage  is  absolutely  lost,  or  not  worth  pursuing ;  if  the 
salvage  is  /ery  high ;  if  further  expense  is  necessary ;  if 
the  insurer  will  not  engage,  in  aU  events,  to  bear  that 
expense,  though  it  should  exceed  the  value  or  fail  of  sue* 
cess ;  under  these,  and  manv  other  like  circumstances, 
die  insured  may  disentangle  himself,  and  abandon,  not- 
withstanding there  has  been  a  recapture." 

So  in  Mies^y.  Fletcher^  Doug.  233.  he  says,  ^  the 
voyage  was  abandoned,  the  cdi^go  sold^  and  the  ship  left 
to  be  sold."  *^  There  was  no  crew  belonging  to  her,  and 
she  had  no  cargo.''  These  are  reasons  given  by  him 
why  the  loss  of  the  ship  was  totaL 

The  same  doctrine  U  supported  I^  the  cases  o^  the 
Saredi  Galley^  Storey  v.  Brown^  Trin.  18  19  Geo..  11. 
anno  1746.  B.  B.  Weskett^  416.  The  Anna  Hankury 
V.  Ktn^y  Mich.  I9  Geo.  II.  1746.  B.  R.  W^eskett^  417. 
And  me  Dispatch  Galley^  Whitehead  v.  Banccy  ANch* 
23  Geo.  II.  1749.  B.  R.  Weskett,  417.  Kulen  Kemp 
V.  Figncy  1  T.  R.  310.    Rotch  v.  £dir^  6  T.  R.  413. 
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424,  495.     Mittar^  384.  and  Wheeler  v.  Valejo^     Catv-^  Albzanbsh 
pCTy  147.  Schmidt  v.'  United  In.  Co.  1  Johnsdn^a  Rep.  «^ 
249.  and  GooU  v.  ShaWj  Lex  Merc. '  Americana^  295. 

liartin^  oontra. 

The  loss  of  the  cargo  has  nothing  to  do  with  the  ques- 
tion of  the  loss  of  the  ship.  This  policy  is  merely  on. 
the  ehip  for  the  voyage.  She  might  have  proceeded  and 
completed  the  voyage  insured*  The  loss  of  the  voyage 
as  to  the  cargo^  is  not  a  loss  of  the  voyage  as  to  the  ehip. 
This  is.not  an  insurance  upon  the/reight.  That  was  in- 
sured by  another  policy.  It  is  merely  a  policy  upon  the 
bulk  of  the  ship. 

Marchll. 

Marshall,  Ch.  J.  after  stating  th^  facts  of  the  case, 
delivered  the  opinion  of  the  court,  as  follows^  viz. 

It  has  been  decided  in  this  court,  that  during  the  ex- 
istence of  such  a  detention  as  amounts  to  a  technicai' 
total  loss,  the  assured  may;  abandon  ;  but  it  has  ako 
been  decided  that  the  stafe  of  the  fact  must  concur  .with 
the  state  of  information  to  make  this  abandonment -ef- 
fectual. The  technical  total  loss,  therefore,  occasioned 
by  the  capture  and  detention  at  Mole  St.  Nicholas,  must 
have  existed  in  point  of  fact  in  December,  when  this 
abandonment  was  tendered,  or  the  plaintiff  cannot  suc- 
ceed in  this  action. 

Previous  to  that  time,  the  vessel  had  been  restored  to 
the  captain  ;  all  actual  restraint  had  been  taken  off ;  and 
it  does  not  appear  that  her  ability  to  prosecute  her 
voyage  was  in  any  degree  impaired.  But  her  eargo 
had  been  taken  by  Monsieur  de  Noailles,  the  com- 
mandant at  Mole  St.  Nicholas,  and  had  not  been  paid 
for.  The  restoration  of  the  vessel,  without  the  cargo, 
is  said  not  to  terminate  the  technical  total  loss  of  the 
vessel. 

The  policy  is  upon  the  vessel  alone,  and  eontains  no 
allu3ion  to  the  cargo.  Had  she  sailed  in  ballast',  that 
circumstance  would  not  have  affected  the  policj'.    The 
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;AnxAiiPKm   underwriters  insure  against  the  loss  or  any  damage  t* 
BiLLTiMORS    ^^^  vessel,  not  against  the  loss  or  any  damage  to  the 
Int.  Co.      cargo.     I'hey  insure  her  ability  to  perform  her  vovairet 
not  that  she.  shall  perform  it. 

If,  in  such  a  case,  a  partial  damage  had  been  sus- 
tained by  the  cargo,  nq  person  would  have  considered 
the  underwriters  as  liable  for  that  partial  damage  ;  why 
then  are  they  responsible  for  the  total  destruction  of  the 
cargo  i  It  is  said  that,  by  taking  out  the  cargo^  the 
voyage  is  broken  up.  But  the  voyage  of  the  vessel  is 
not  broken  up ;  nor  is  the  mercantile  adventure  destroy* 
edfrom  any  default  in  the  vessel.  By  this  construction 
the  underwriter  of  the  vessel,  who  undertakes  for  the 
vessel  only,  is  connected  with  the  cargo,  and  made  to 
undertake  that  the  cargo  'shall  reach  the  port  of  desti- 
nation in  a  condition  to  answer  the  purposes  of  the  as- 
sured. Vet  of  the  cargo  he  knows  nothing,  nor  does  he 
make  any  inquiry  respecting  it. 

If  it  be  true  that  the  technical  total  loss  was  not  ter- 
minated until  the  cargo  was  paid  for,  because  the  voyage 
was 'broken  up,  then  the  underwriters  would  have  been 
compellable  to  pay  the  amount  of  the  policy,  although 
the  vessel  had  returned  in  safety  to  the  United  States. 
To  prosecute  the  voyage,  it  is  said,  had  become  useless, 
and  therefore  the  engagement  of  the  underwriters  was 
forfeited,  although  this  state  of  things  was  not  produced 
by  any  fault  of  the  vessel.  If  this  be  true,  it  would  not 
be.less  true  if,  instead  of  proceeding  to  Cape  Franfois, 
the  H^jnry  and  John  had  returned  from  Mole  St.  Ni- 
cholas to  the  port  of  Charleston.  The  contract,  then, 
instead  of  being  an  insurance  on  the  ability  of  the  ship 
to  perform  her  voyage,  an  insurance  against  the  loss  of 
the  ship  iipon  the  voyage,  would  be  a  contract  to  pur- 
chase the  vessel  at  the  sum  mentioned  in  the  policy,  if 
circumstances  not  produc<^d  by  any  fault  or  disability  in 
the  vessel,  should  induce  the  captain  or  the  assured  to 
discontinue  the  voyage  after  it  had  been  undertaken. 

This  is  termed  pushing  a  principle  to  an  absurdity, 
and  therefore  no  test  of  the  truth  of  the  principle^     But 
if  it  be  a  case  which  would  occur  as  frequently  as  that., 
which  has  occurred,  and  if  the  result  which  has  beq^ 
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stated  flows  inevitably  from  the  principle  insisted  on,  ALEXAnoEm 
the  case  supposed  merely  presents  that  principle  in  its  ^xLT^'^omi 
true  point  of  view,,  deprived  of  the  advantages  it  de-  i^,.  co. 
rives  from  iis  being  adapted  to  the  particular  and  single 
case  under  argument.  £ither  the  technical  total  loss  of 
the  ship  did  or  did  not  terminate  when  she  was  restored 
to  the  master  uninjured,  and  as  capable  of  prosecuting 
her  voyage  as  when  she  sailed  from  the  port  of  Charles- 
ton. If  it  was  then  terminated,  this  action  cannot  be 
sustained.  If  it  was  not  then  terminated,  on  what  cir- 
cumstance did  its  continuance  depend  i  At  one  time  it 
is  said  to  depend  on  the  ability  or  inability  of  the  owner 
to  employ  her  to  advantage.  *  But  this  position  requires 
a  very  slight  examination  to  be  discarded  entirely.  So 
far  8|s  respected* the  vessel  herself,  and  her  crew,  she 
was  as  capable  of  being  employed  to  advantage  as  ^e 
had  ever  been.  Only  the  funds  were  wanted  to' enable 
her  to  purchase  a  return  cargo  on  the  spot,  or  to  pro- 
ceed to  her  port  of  destination,  and  there  purchaBe'one* 
Or  she  might  have  returned  immediately  to  the  United 
States,  and  if  any  direct  loss  to  the  vessel  was  sustain- 
ed, by  being  .turned  out  of  her  way,  that,  after  resto- 
ration, would  be  a  partial,  iiot  a  total  loss.  Besides, 
what  dictum  in  the  books  will  authorise  this  position  i 
And  what  rule  is  afforded  to  ascertain  the  degree  of  in- 
convenience which,  when  ii^  point  of  fact  the  vessel  is 
in  safety,  in  full  possession  of  the  master,  and  capable . 
of  prosecuting  her  voyage,  shall  warrant  an  abandon- 
ment f 

No  total  loss  of  the  vessel,  then,  existed  after  her  re- 
storation, so  far  as  that  total  loss  depended  on  the  inca- 
pacity of  the  owner  to  employ  his  vessel  to  advantage. 
If  the  total  loss  continued  after  the  restoration,  that 
continuance  was  produced  singly  by  the  non-payment 
for  the  cargo,  which  is  said  to  have  broken  up  the 
voyage.  If,  then,  the  vessel  had  returned  to  a  port  in 
the  United  States,  the  voyage  would  still  have  been 
broken  up,  and  the  right  to  abandon  would  have  been 
the  same  as  it  was  while  she  was  on  tlie  ocean,  in  fuH 
possession  of  her  captain. 

Vol.  IV.  3  B 
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Alexandra  But  it  is  apparent  that  the  captain  had  terminated  the 
BaltVmorb  ^'wagc  on  which  the  veasel  was  ioaured.  Had  hia 
Ims..  Co.  contract  with  De  NoaiUea  been  complied  with  at  Mole 
St.  Nicholas,  or  at  Cape  Franfois,  he  would  not  have 
proceeded  to  the  Bite  of  jLeonne. '  .Bad  it  not  been 
complied  with,  he  would  have  bad  ne  more  inducement 
to  go  to  a  port  in  the  Bite  of  Leogane  from  Cape  Fran- 
cois, than  from  Mole  St.  Nicholas.  The  voyage  to 
Port  Republicain,  then,  which  was  the  voyage  msured, 
was  completely  terminated  at  Mole  St.  Nicholas ; 
the  voyage  to  Cape  Francois,  in  making  which  she 
was  captured,  was  a  new  voyage  undertaken,  not 
for  the  benefit  of  the  underwriters  of  the  vessel,  but 
for  the  benefit,  of  the  owners  and  underwriters  of  the 
cargo.  Consequendy^  so  fu-  as  respects  the  under- 
writers of  the  vessel,  who  insured  only  the  vojrage  to 
the  Bite  of  Leogane,  the  capture  at  Cape  Francois  ia 
an  immaterial  circumstance,  and  the  technical  total  loss 
produced  by,  carrying  the  vessel  into  Mole  St.  Nicholas, 
was  either  terminated  when  she  was  restored  without 
her  cai*go,  or  would  have  continued  had  she  returned  to 
an  American  port  without  her  cargo. 

Upon  principle,  then,  independent  of  authority,  it  is 
very  clear  that  the  underwriter  of  the  vessel  does  not 
undertake  for  the  cargo,  but  engages  only  for  the  ability 
of  the  vessel  to  perform  her  voyage,  and  to  beair  any 
damage  which  the  vessel  may  sustain  in  making  that 
voyage. 

But  it  is  contended  that  adjudged  cases  buve  settled 
this  question  otherwise. 

The  case  has  frequendy  occurred,  and  a  direct  deci- 
sion might  be  expected  on  it,  if  a  construction  so  foreign 
from  the  contract  had  really  been  made.  It  often  hap- 
pens that  the  cargo  of  a  neutral  vessel  is  condemned  as 
enemy-property,  and  the  vessel  itself  is  discharged. 
Not  an  instance  is  recollected  in  which  the  right  to  aban- 
don in  such  a  case,  after  the  vessel  was  restored,  has 
been  claimed.  Yet,  if  the  loss  of  the  cargo  amounted 
to  a  destruction  of  the  voyage,  so  far  as  respected  the 
vessel,  and  thereby  created  a  total  loss  of  the  vessel 
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herself,  notwithsUnding  her  restoratidn  to  the  captaia    ALBftAnosa 
uninjured,  and  in  a  full  capacity  to  prosecute  her  voy-    ^    .  ^' 
age,  such' claims   would  be  frequendy  asserted,   and      iff^'co.*' 
vessels  would  be  valued  high  in  the  policy,  for  the  pur- 
pose«  of  selling  them  on  a  contingency,  which  so  often 
occurs*     It  would  be  strange,  indeed,  to  admit,  that  if 
this  cargo  had  been  condemned  in  Mole  St*  Nicholas, 
and  the  vessel  had  been  liberated,  the  right  to  abandon, 
would  not  have  been  produced  by  the  loss  of  the  cargo, 
and  yet  tb  contend  that  non-payment  for  the  cargo  does 
produce  that  right. 

In  recurring  to  precedent,  no  direct  decision  by  a 
court  on  the  point,  no  direst  affirmance  of  the  principle 
has  been  adduced  ;  but  the  counsel  for  the  plamtiflP  re- 
lies on  general  dicta  in  the  books  which  are  used  in  re- 
ference to  other  principles.  Thus,  in  1  Term  Rep» 
191.  Judge  fiuller«ays,  **  It  i»  an  assurance  on  the  ship 
for  the  voyage*  If  either  the  ship  or  the  voyage  be  lost, 
it  is  a  total  loss." 

In  that  case,  the  counsel  for  the  plaintiff  contended 
that  the  insurance  was  on  the  ship,  and  on  the  voyage, 
and  insisted,  that  as  the  vessel  returned  unfit  for  use, 
it  wilh  a  total  loss.  The  counsel  for  the  defendants  was 
stopped,  and  Judge  Buller  said,  *'  Allowing  total  loss  to 
be  A  technical  expression,  the  manner  in  which  the. 
plaintiff's  counsel  have  stated  it  is  rather  too  broad.^' 
Why  too  broad  i  Judge  Buller  answers,  ^^  It  has  been 
said  that  the  insurance  must  be  taken  to  be  on  the  ship 
as  well  as  on  the  voyage,  but  the  true  way  oC  consider- 
ing it  is  this :  It  is  an  insurance  on  the  ship  for  the 
voyage.  If  either  the  ship  or.  the  voyage  be  lost,  that 
is  a  total  loss." 

In  what  consists  the  difference  between  an  insurance 
on  the  ship  o/k/ the  voyage,  which  is  laying  down  the 
principle  too  broad,  and  an  insurance  on  the  ship  for 
the  voyage,  which  is  the  true  way  of  considering  it  ? 
If  the  destruction  of  the  voyage  by  the  loss  of  the 
cargo  is  a  loss  of  the  ship,  then  it  is  an  insurance  on  the 
ship  o/u/  the  voyage.  But  this,  according  to  Judge 
BuUer,  is  not  the  true  principle.  The  true  principle  is, 
that  ^*  it  is  an  insurance  on  the  ship  for  the  voyage," 
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Albxandbr  that  is,  that  the  voyage  shall  not  be  destroyed  by  the 
Balt^moue  ^^"*^  ^^  '^^^  ^'^'P*  ^^  '"  other  words,  that  the  ship  shall 
Iks.  Co.  he  capable  of  making  her  voyage.  And  when  he  says 
that  if  either  be  lost  it  is  a  total  loss,  he  must  be  under- 
stood- to  mean,  if  the  voyage  be  lost  by  the  happening 
to  the  ship  of  any  of  the  perils  insured  against.  To 
understand  Judge  BuUer  otherwise,'  would  be  to  make 
him  inconsistent  with  himself;  to  illustrate  a  proposi- 
tion by  cases  incompatible  with  that  proposition  ;  and 
to  support  a  distinction  by  cases  which  confound  the 
principles  intended  to  be  distinguished  fix>m  each  other* 
But  these  expressions  are  used  in  a  case  in  which  the 
whole  contest  respected  the  damage  actually  sustained 
by  the  ship  insured,  and  must  be  understood  in  refer- 
ence to  such  a  case. 

So  in  1  Term  Rep.  615.  Mitchell  v.  Edie^  Buller 
says,  "  A  total  loss  is  of  two  sorts.  •  One  where  in  fact 
the  whole  of  the  property  perishes  ;*^  (that  is,  the  pro- 
perty insured  ;)  **  the  other  where  the  property  exists^ 
but  the  voyage  is  lost,  or  the  expense  of  pursuing  it  ex- 
ceeds the  benefit  arising  from  it/' 

This  was  a  case  in  which  the  cargo,  which  was  the 
thing  insured,  was/ by  one  of  the.  perils  insured  against, 
prevented  from  reaching  its  destined  port,  and  was 

greatly  damaged.    The  expressions  must  be  explained 
y  the  case,  for  the  case  itself  is  in  view  when  the  ex-^ 
pressions  are  used. 

A  (Return  of  Judge  Boiler  in  1  Term  Rep.  310«  is 
more  applicable  to  this  case  thati  either  of  those  before 
quoted.  He  says,  *'*'  If  the  ship  had  arrived  and  the 
goods  had  been  lost,  the  assured  could  hot  have  reco- 
vered.'^ That  was  an  insurance  on  the  arrival  of  the 
ship.  It  is  said  that  dictum  was  founded  on  its  being 
a  wagering  policy  \  but  it  appears  to  be  a  construction 
of  the  terms  of  the  policy.  He  proceeds  to  say,  that 
^^  in  policies  on  interest,  if  the  voyage  be  lost,  it  is  not 
necessary  to  proceed  on  with  the  hulk  of  the  ship."  But 
to  what  case  does  this  apply  ?  To  an  insurance  on 
goods  or  on  the  ship  ?  To  a  loss  of  the  voyage  by 
default  of  the  thing  insured  and  abandoned,  or  by 
default  of  the  thing  not  insured  ?  The  dictum  is  too 
vague  and  too  unsatisfactory  to  form  the  basis  of  a  great 
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legal  principle,  of  infinite  importance  in  commercial    ALsxANnisk 
transactions.      If  that  case  be  read  throughout,  dicta   p      ^* 
may  be  fouod  interspersed  through  it  which   militate   '  Xns.  Co. 
against  the  doctrine  this  single  sentence  is  supposed  to 
supportt 

In  the  case  of  Goss  v.  Withers,  there  were  two  poli« 
cies,  one  on  the  ship  and  the  other  on  the  cargo*  'i'he 
language  of  Lord  Matutfieldy  in  delivering  the  opinion 
of  the  court  with  respect  to  the  ship,  does  not  even  in- 
sinuiite  the  idea  that  any  damage  sustained  by  the  cargo 
would  have  affected  the  policy  on  tl\e  ship* 

In  deciding  on  the  claim  for  the  cargo,  bis  language 
b  to  be  considered  with  reference  to  the  case  itself*  It 
does  not  appear  whether,  in  the  passa^^^  qupted  from 
Le  Guidon,  the  author  of  that  work  waa  treating  of  an 
abandonment  as  to  the  ship  or  the  cargo,  or  both*  Nor 
does  it  in  any  degree  tend  to  establish  the  principle  con- 
tended for,  that  after  stating  the  actual  total  loss  of  the 
goods,  Lord  JUansfieid  mentions,  as  an  additional  cir- 
cumstance, showing  the  complete  destruction  of  the 
voyage,  that  the  ship  was  lost  also* 

In  the  case  of  Hamilton  v*  Mendez,  neither  the  ship 
nor  pargo  was  lost*  Lord  Mansfield  puts  cases  in  which 
there  might  be  a  total  loss,  but  those  cases  arc  not 
stated  with  such  precision  as  to  throw  any  light  on  the 
present  question*  He  says  it  does  not  absolutely  follbw 
that,  because  there  is  a  recapture,  the  loss  ceases  to  be 
total*  **  If  the  voyage  is  .absolutely  lost,  or  not  worth 
pursuing,"  and  in  many  other  instances,  the  owner  mar 
disentangle  himself,  and  abandon,  notwithstanding  ther£ 
has  been  a  rc^apture^ 

It  is  extremely  dangerous  to  take  general  dicta  upon 
supposed  cases  not  considered  in  all  their  Searings,  and^ 
at  best,  inexplicitly  stated  as  establishing  impoitant  law 
principles*  Let  the  dictum  in  the  present  case  be  ex* 
amined*  Suppose  the  ship  and  cargo  to  be  owned  by 
different  persons,  and  insured  by  different  underwriters* 
If  the  voyage  be  lost  by  the  infirmity  of  the  ship,  the 
abandonment  might  unquestionably  be  made*  If  the 
goods  be  damaged  or  injured,  so  as  to  occasion  a  tech- 
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AiBXAMDBft  nical  total  loss,  so  as  to  render  the  voyage  not  worth 
BALTiifokx  P^irsuing,  the  owner  of  the  car^o  may  abandon ;  but 
Int.  Co.  how  does  this  render  the  voyage  not  wprth  pursuing  by 
the  owner  of  the  vessei  f  The  value  of  the  cargo  does 
not  affect  him,  or  injure  his  %'esseL  With  respect  to 
him,  the  voyage  is  not  destroyed*  These  dicta  of  Lord 
Mansfield  are  uttered  in  terms  which  demonstrate  that 
no  case  like  the  present  was  in  his  view  at  the  time,  and 
they  are  not  adapted  to  such  a  case* 

The  cases  from  Weskett  are  upon  a  peculiar  kind  of 
policy.  I'hey  are  in  the  nature  of  wager  policies,  and 
the  nature  of  the  undertaking  is  said  to  be,  that  the 
ship  shall  perform  her  voyage  in  a  reasonable  time.  *^  In 
these  two  last  kinds  of  policies,''  says  Weskett,  ^^  va- 
lued free  from  average"  and  ^  interest  or  no  interest, 
it  is  manifest  that  the  performance  qi  the  voyage  or  ad* 
venture  in  a  reasonable  time  and  manner,  and  not  the 
bare  existence  of  the  ship  or  cargo,  is  the  object  of  the 
insurance.''  I1iis  remark  applies  only  to  policies  of  the 
particular  specified  description;  and  even  with  respect 
to  them  it  would  not  appear  that  the  fate  of  the  ship  de- 
pended on  that  of  the  cargo.  In  illustration  of  this 
principle,  he  states  the  case  of  The  Ludlow  Castle^  in- 
sured from  Jamaica  to  England.  She  was  compelled, 
by  one  of  the  perils  insured  against,  to  put  into  Anti- 
gua, where .  she  was  stopped  from  proceeding  on  her 
voyage,  and  her  cargo  was  sent  to  England  in^another 
vessel.  At  the  time  of  the  abandonment,  and  even  at 
the  time  of  the  trial,  the  vessel  had  .not  arriyed  in  En- 
gland, and  was  not  restored  to  the  owner.  In  this  case 
the  voyage  was  lost  by  the  inability  of  the  vessel  to  pro- 
secute it. 

The  case  of  The  Sarah  Galley  bears  a  much  stronger 
resemblance  to  that  under  consideration,  but  is  not  so 
fully  stated  as  to  give  the  court  all  its  circiunstances.  It 
does  not  precisely  appear  w;hat  damage  was  sustained  by 
the  seizure  at  Gibndtar,  nor  what  effect  that  loss  might 
have  on  the  jury.  Nor  are  we  informed  at  what  time, 
and  for  what  cause  the  abandonment  was  made. 

But  the  great  objection  to  that  case  is,  that  it  was  the 
rerdict  of  a  jury,  not  the  solemn  decision  of  a  court. 
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which  terdict  was  rendered  at  a  time  when  the  law  of  Alsxavdba 
insurance  was  not  settled^  and  mostprobably  on  li  [X)int  3^,^  ][* 
idiich  has  since  been  overruled  in  England  an»l  in  this  ixl' Co^* 
country.  The  loss  of  the  ship  on  a  voyage  from*  Gib- 
raltar to  Dunkirk  could  not  be  the  fact  on  which  the 
plaintiff  recovered,  because  that  was  a  voyage  not  with- 
in the  policy.  The  seizure  at  Gibraltar  was  the  fact  on 
which  the  jury  founded  their  verdict.  The  defendant 
contended  that  this  total  loss  was  terminated  by  the  re- 
Btomtion  of  the  ship;  ^yet  as  the  taking  at  Gibraltar 
was  a  taking  whereby  the  return  voyage  was  prevented, 
a  specialjur}'  gave  the  plaintiff  a  verdict  for  a  total 
loss.*'  The  verdict,  then,  is  found,  not  on  the  subse- 
quent actual  loss  of  the  vessel,  but  on  the  technical  loss 
occasioned  by  the  seizure.  This  verdict  was  rendered 
in  the  reign  of  George  II.  At  that  time  it  was  doubt- 
ful whether  a  technical  total  loss  occasioned  by  capture 
did  not  vest  in  the  assured  a  right  to  abandon,  which 
right  was  not  divested  by  restoration.  In  the  case  of 
HamiUon  v.  Mendez^  which  came  on  afterwards,  this 
point  was  perseveringly  maintained  at  the  bar,  and 
settled  by  the  court.  Had  the  case  of  The  Sarah  Gailty 
been  decided  after  the  case  of  Hamilton  v.  MendeZy  a 
different  verdict  must  have  been  rendered.  But  this 
decision  was  given  exclusively  on  the  circumstances 
which  had  befallen  the  ship,  without  a  view,  so  far  as  is 
stated,  to  anv  loss  of  the  cargo,  and « is  considered  by 
Millar  (288.)  as  not  being  law. 

The  case  of  The  Anna  turned  entirely  on  the  inability 
of  the  ship  to  prosecute  her  voyage. 

The  case  of  The  Dispatch  Galley^  is  a  case  in  which 
we  are  dot  informed  of  the  amount  of  loss  occasioned  . 
by  capture  and  recapture ;  and  is  also  a  case  decided 
before  Hamilton  Vi  Mendez^  most  obviously  upon  the 
principle  that  the  right  to  abandon,  which  was  vested  by 
th6  capture,  was  ^not  divested  by  the  restoration  of  the 
vessel.  This  case  ser%'es  to  show  that  the  verdict  in  the 
case  of  The  Sarah  Galley^  did  not  turn,  on  the  subsequent 
loss  of  the  vessel,  for  this  vessel  was  not  lost.  There 
is  in  it  no  allusion  to  any  influence  which  the  loss  of  a 
cargo  might  have  on  the  insurance  of  a  vessel. 
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AiSKXANDsm       The  principles  laid  down  by  Miliar  do  not  militate 
^      ^'  against  those  which  are  contained  in  this  opinion.  When 

Ins.  Co.      ^^  speak  *  of  a  loss  which  defeats  the  voyage^  he  alludes 
to  a  loss  which  has  befallen  the  thing  insured. 

I'he  court  can  find  in  the  books  no  case  which  would 
justify  the  establishment  of  the  principle,  that  the  loss  of 
the  carg'o  constitutes  a  technical  loss  of  the  vessely  and 
must  therefore  construe  this  ct>ntract  according  to  its 
obvious  import*  It  is  an  insurance  on  the  ship  for  the 
voyage^  not  an  insurance  on  the  ship  and  the  voyage. 
It  is  an  undertaking  for  t^e  ability  of  the  ship  to  pro- 
secute her  voyage,  and  to  bear  any  damage  which  she 
may  sustain  during  the  voyage,  not  an  undertaking  that 
she  shall,  in  any  event,  perform  the  voyage. 

It  is  the  unanimous  opinion  of  the  court  that  the 
judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


If  two  citi- 
sens  of  the 
tame  state,  in 
a  suit  in  a 
court  of  their 
state,  claim 
title  under  the 
same  act  of 
concuss,  this 
court  has  an 
appellate  ju- 
nscUction  to 
revise  and 
correct  the 
jud^ent  of 
til  at  court,  in 
such   case. 


MATTHEWS  v.  ZANE. 


ERROR  to  the  State  court  of  the  sute  of  Ohio,  un- 
der the  25M  section  of  the  Judiciary  act^  vol.- 1.  p.  63. 

The  plaintiff  in  error  claimed  title  to  land  in  the  state 
of  Ohio,  under  the  act  of  congress,  passed  in  1800,  and 
the  decision  of  the  state  court  was  against  him. 

The  defendant  in  error  also  claimed  titlelo  the  same 
land,  imder  the  same  act  of  congress* 

The  question  was,  whether  in  such  a  case  this  court 
had  an  appellate  jurisdiction  to  revise  the  judgn^ent  of  a 
state  court. 
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Hurper^  for  the  defendant  in  error,  contended,  that  the  Mattk»w$ 
reason  of  bestowing  upon  this  court  the  power  of  revising  2aiib. 
the  decisions  of  the  state  courts,  upon  points  arising  un- 
der the  laws  of  the  United  States,  was  merely  to  main- 
tain the  authority  of  the  laws  of  the  United  States, 
against  the  encroachments  of  the  state  authorities.  But 
that  it  was  not  intended  to  give  this  court  the  power  to 
revise  the  decision  of  a  state  court,  in  a  controversy  be* 
tween  two  of  her  own  citizens,  claiming  under  the  same  act 
of  congress ;  for  whether  the  one  or  the  other  recovered, 
the  authority  of  the  laws  of  the  United  States  was  equally 
supported.  The  power  was  given  merely  to  prevent  the 
laws  of  the  United  States  from  being  frittered  away  by 
state  jealousies  and  state  powers* 

P.  B.  Key^  contra,  contended,  that  the  intention  was 
to  give  an  uniform  construction  to  the  laws  of  the  Uni-* 
ted  States  ;  and  that  whenever  a  state  court  of  the  high- 
est grade  shall  have  given  a  false  construction  to  an  act 
of  congress,  to  the  prejudice  of  a  right  claimed  under 
such  act  of  congress,  this  court  is  empowered  to  correct 
the  decision ;  and  that  it  is  altogether  immaterial  whether 
both  parties  are  citizens  of  the  same  state,  or  whether 
both  claim  under  the  same  act  of  congress. 

The  Courts  at  first  hesitated  as  to  the  jurisdiction,  but 
upon  consultation  together  and  deliberation, 

Marshall,  Ch.  J.  declared  it  to  be  the  opinion  of 'a 
majority  of  the  judges,  that  this  court  has  jurisdiction. 

That  the  third  article  of  the  court  of  the  United  States 
when  considered  in  connexion  with  the  statute,  will  not 
give  it  a  more  extensive  construction  than  it  mi^t  other- 
wise receive. 

It^is  supposed  that  the  act  intends  to  give  this  court 
the  power  of  rendering  uniform  the  construction  of  the 
laws  of  the  United  States,  and  the  decisions^  upon  rights 
or  tides,  claimed  under  those  laws. 


Val.  IV.  3  C 


Digitized  by 


Google 


384  SUPREME  COURT  U.  S. 


YOUNG  V.  THE  BANK  OF  ALEXANDRIA. 


An  aMctl  ERROR  to  the  circuit  court  for  the  district  of  Colum- 
or  writ  of  cr-  ,  ri        .    .         ^  ^  •  ,  . 

ror  lies  from  •>»»»  sitting  at  Alexandria, 
tbe  judr- 

ments  of  the      c.  Strnms^  for  the  defendant  in  error,  having  pbtain- 
SfUic^clisSct  ^^  ^  ^^  ^^  ^^^  platntifin  error  ^  to  show  cause  why  the 
of  Columbia,  writ  of  error  shpald  not  be  quasheid, 
to  this  court, 

*"  ^***yj  3>wnsf»,  j6.  y*  Leej  and  yonesj  now  showed  cause ; 

buSlof  Atex-  and  read  a  printed  paper  produced  by  the  other  side, 
andris  is  purporting  to  be  the  act  bf  assembly  of  Virginia,  of  1 793| 
pluntifT,  tnd  incorporating  the  bank,  and  giving  them  a  right  to  ob- 
^nJ"1S'low  **^"  judgments  against  their  debtors  at  the  first  term, 
are  in  its  fa-  without  appeal  or  writ  of  error ;  another  printed  paper, 
Tour.notwiih-  also  produced  by  the  other,  side,^  purporting  to  be  the 
itandinir  ^«  act  of  f  sscnibly  of  Virpnia,  of  the  2l8t  of  January,  180t , 
di\rterto  the  continiing  the  act  of  1792,  .until  the  year  1811,  which 
contrary.         would  otherwise  have  expired  in  the  yeat  1803  ;  the  act 

The  ripht  of  congress  of  the  27th  ol.  Febroary,  1801,  erecting  the 
?'^late""*fw  ?i''cuit  court  for  the  district  of  Columbia,  and  pFOviding 
t^*  part  of  for  an  appeal  or  writ  of  error  to  this  court,  in  all  ca^es 
the  district  where  the  matter  in  dispute  shall  exceed  the  value  of  one 
<>f  ^^<^^"">Wa  hundred  dollars,  with  a  proviso  that  nothing  in  that  .act 
ctdtd  ^"cr  «hoidd  impair  the  rights  granted  by,  or  derived  from  the 
to  (he  United  acts  of  incorporation  of  any  body  corporate  within  the 
States,  conti.  district  ;  the  actof  assembly  of  Virginia,  of  1789,  ceding 
27uf  "oTVeh.  *°  ^^^  United  States  a  territory  for  the  seat  of  their  ^ 
ruarv.^SOl.  '  vemment,  and  the  act  of  congress  of  1790,  accepting 

The  act  of  the  cession. 
Virginia  in- 

Sr^il^V      They  contended, 

Alexandria  is 

a  public  law.  1«  That  when  the  legislature  of  Virginia  passed  the 
6uere,whe-  g^t  of  21.f/  of  January.  1801,  continuing  the  act  of 
•cuof^m.  l''^-  which  incorporated  the  bank,  the  state  of  Virginia 
bly  of  virn.  had  no  power  to  legislate  for  the  district  of  Columbia, 
nia  printed  by  and  thewfore  could  not  give  continuance  to  the  act  of 
whiter  of  that  ^''^^'  ^  *  ^*^  *"  **^  district.     ITic  consequence  o£ 
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which  b,  that  there  is  now  no  law  in  the  dbtrict  of  Co- 
lumbia whicfi  gives  to  the;  bank  any  exclusive  priviUgest 

2.  That  the  act  of  Virginia,  of  21st  of  January,  1801, 
was  not  adopted  as  the  law  for  the  district  of  Columbia, 
by  the  act  ot  congress  of  2rdi  of  .February,  1801.  S?*iutboriiy 

of  Uw»niaybc 

3.  That|f'theactof2l8t  of  January,  1801,  was  adopt-  read   in  e?i. 

ed  as  to  its  general  provisions,  yet  so  much  of  it  as  takes  **«"^    ^^^- 
away  the  right  of  ap^al  was  not  adopted^  because  incon-  SbrntlciiUon!'^ 
aistent.with  that  part  of  tbe  adopting  law,  which  givesan 
appeal  or  writ  ot  error,  in  all  cases  where  the  matter  in 
dispute  exceeds  the  value  of  100  dollars* 

4.  That  the  acu  of  1792,  and  21st  of  Januaiy,  18Q1, 
were  private  acts,  and  that  the  papers  read,  purporting ' 
to  be  those  acts,  were  not  sufficiently  authenpcated,  and 
could  not  he  noticed  by  the  court* 

The  points  heing  opened,  the  court  requested  to  hear 
the  counsel  on  the  other  side. 

€•  Simmsy  for  the  bank. 

The  first  question  is,  whether  the  right  of  Virginia  to 
legislate  for  thejJktrict  of  Columbia,  ceased  on  tfae  1st 
Monday  in  December,  1800,  when  the  district  became 
die  seat  of  the  national  government,  or  on  the  27th  of 
February,  1801,  when  congress  first  provided  by  law  for 
the  government  of  the  district  undcfr  th^ir  jurisdiction. 
By  the  act  of  assembly  of  Virginia,  passed  on  the  dd  of 
December,  1789,  for  the  cession  of  a  territory,  for  the 
permanent  seat  of  the  general  government,  {JRevUed 
Codcy  p.  52.)  it  is  enacted, '  **  that  a. tract  of  country,  pot 
exceeding  ten  miles  square,  or  any  lesser  quantify,  tp 
be  located  within  the  limits  of  this  state,  and  in -any  part 
thereof  as  congress  may  by  law  direct,  shall  be,  and.the 
same  is  hereby,  forever  ceded  and  relinquished  to  the 
congress  an4  government  of  the  United  States,  in  full 
and  absolute  right  and  exclusive  jurisdiction^  as  well  of 
soil  as  of  persotis  residing  or  to  reside  thereon,  pursuant 
to  the  tenor  and  effect  of  the.  8th  section  of  the  1st  article 
of  the  constitution  of  government  of  the.United  States*" 
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**  Provided,  that  the  juriadiction  of  the  latui  of  this 
commonwealth,  over  the  persons  and  property  of  ituR* 
viduals  residing  within  the  limits  of  the  cession  aforesaid, 
shall  not  cease  or  determine,  until  congress^  having  ac- 
cepted the  said  cession,  shali  by  law  provide  for  the  gO" 
vernment  thereof^  under  their  jurisdiction^  in  manner 
provided  by  the  article  of  the  constitution  beCore  re- 
cited." 

By  the  act  of  congress  of  16/A  of  July^  1790,  for  r#- 
tabiishing  the  temporary  and  permanent  seat  of  the  gO' 
vernment  of  tfir  United  States^  voL  1.  p.  132.  it  is  en- 
acted ^^  that  a  district  of  territory,  not  exceeding  ten 
miles  square  to  be  located,  as  hereafter  directed  on  the 
river  Potomac,  at  some  place  between  the  mouths  of 
i^it  Eastern-branchy  and  Connogochegue^hty  and  the  same 
is  hereby  accepted  for  the  permanent  seat  of  the  govern- 
ment of  the  United  States  ;  provided^ nevertheless^  that 
the  operation  of  the  laws  of  the  state,  within  such  dis- 
trict, sball  hot  be  affected  by  this  acceptance,  until,  the 
timefxed  for  the  removal  of  the  government  thereto, 
and  until  congress  shall  otherwise  by  law  provide* 

The  time  for  the  removal  of  the  government  to  the  dis- 
tritt,  was  by  the  same  act  fixed  to  be  the  'first  Monday 
in  December,  1800* 

The  government  having  been  on  that  day  removed  tm 
the  district,  congress  did  not  by  law  provide  for  the 
government  thereof,  under  their  jurisdiction,  untjl  the 
27th  of  February,  1801 ;  until  which  day,  we  contend, 
the  jurisdiction  of  the  laws  of  Virginia,  or  in  other 
words  the  right  of  Virginia  to  legislate  for  the  district, 
did  not  xease  or  determine.  Virginia  had  therefore  a 
right  to  pass  the  act  of  21st  of  January,  1801,  which 
was  consequently  one  of  the  existing  laws  bf  Virginia, 
in  the  district  of  Columbia,  onf  the  27th  of  February, 
1801,  when  congress  enacted,  ^*  that  the  laws  of  Virginia 
as  they  nowcxist^  shall  be  and  continue  in  force  in  that 
part  of  the  district  of  Coldmbia,  which  was  ceded  by  the 
said  state  to  the  United  States,  and  by  them  accepted  for 
the  permanent  seat  of  the  government.'' 
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There  are  only  two  instances  in  which  congress  have 
referred  to  the  t»i  Monday  of  December ^  1800,  as  the 
period  of  separation,  viz.  iuihe  act  oi' J^ibf^/rcA,  1801, 
«•  7m  voL  5.  pM  290.  authorising  the  shef  iflfs  of  the  ad- 
Joining  counUes  in  Maryland  and  Virginia,  to  proceed 
to  collect  taxes  and  officers'  fees,  due  oeiore  that  day-; 
and  in  the  act  of  May  3^,  ISOSJ,  s.  13.  voL  6.  p.  183. 
which  refers  to  the  iniiitia-laws  ol  the  states  of  Mar>'land 
and  Virginia,  as  they  stood  in  force  in  the  district,  on 
the  1st  Monday  of  December,  1800- 

The  right  of  the  bank  to  obtain  judgment  against  their 
debtors  at  the  first  term  without  appeal,  is  a  right  grant- 
ed to  them  by  their  act  of  .incorporation,  and  is  there- 
fore saved  by  the  proviso  of  the  statute  of  27th  February, 
1801,  and  is  therefore  ab  exception  to  the  general  clause, 
which  gives  a  right- of  appeal  in  all  cases* 

But  it  is  contended  that  the  acts  of  Virginia,  incor- 
porating the  bank  of  Alexandria,  are  private  acts,  and 
that  the  printed  papers  now  produced  ought  not  to  be  re- 
garded by  the  court  as  evidence  of  the  existence  of  such 
act^«  Tlie  acts  which  we  read  to  the  court,  are  found 
primed  with,  and  bound  up  among  the  public  acts  of  the 
commonwealth.  The  title-page  declares  the  book  to 
contain  the  acts  of  assembly  of  the  commonwealth  of 
Virginia,  and  to  be  printed  by  Augustine  Davis,  who, 
we  are  ready  to  prove,  was  the  public  printer  for  the  years 
when  those  laws  were  passed.  By  the  act  of  assembly 
of  Virginia,  of  22d  January,  1796,  the  public  printer  is 
to  be  appointed  annually,  by  the  joint  ballot  of  both 
houses,  and  it  is  made  his  duty  to  publish  all  laws  passed 
during  the  session.  ^  (New  RevUed  Code^  382.)  ^1  he  ex- 
ecutive is  also  bound  by  law,  to  send  copies  of  all  the 
laws,  when  primed,  to  the  clerks  of  the  courts,  &c.  and 
by  another  statute,  private  acts  of  assembly  may  be  given 
in  evidence,  without  pleading  them  specially.  {New.  Rev. 
Code^  59*  112.) 

There  is  a  difference  between  the  laws  of  Virginia, 
and  those  of  £ng(land,  respecting  ^he  authentication  of 
private  acts.  In  England  they  are  never  printed  nor 
promulgated,  bi^t  remain  with  the  clerk  of  parliament. 
But  in  Virginia  they  are  printed  and  promulgated  by  the 
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authority  of  the  legislature,  and  are  aa  well  authenticated 


TovKO 

Bamk  or      **  P**^^*^  •^^** 
ALmzAV- 
DRi-A.  But  this  is  a  public  act. 


Chass,  J.  The  act  makes  it  felony  to  counterfeit  the 
notes  of  this  bank.    Does  not  that  make  it  a  public  act? 

Marshall,  Ch.  J.  said,  that  the  opinion  of  the 
court  was  very  strong,  that  this  is  ^futlU  act;  and  that 
if  it  were  not,  it  being  printed  by  the  public  printer,  by 
order  of  the  legislature,  agreeably  to  a  general  act  of  as- 
sembly for  that  purpose,  it  must  be  considered  as  suffi- 
ciendy  authenucated.  But  that  the  court  would  not 
prevent  counsel  from  arguing  die  point,  if  they  thought 
they  could  support  the  contrary  opinion ;  which  the 
counsel  decliped  attempting. 

At  the  opening  of  the  court,  on  the  next  morning, 

Tqung'9^  for  the  plaintiff  in  error,  being  about  to  re« 

Marshall,  Ch.  J.  said,  the  court  is  so  much  of 
opinion  that  the  point  is  decided  by  the  case  of  Wibon 
md  MoMon^  (ante^  voL  Up.  91.)  that  they  are  inclined 
to  hear  the  other  side.  * 

By  the  Virginia  land  law,  no  appeal  or  writ  of  error 
is  allowed' in  caveats;  and  by  the  compact  between 
Virginia  and  Kentucky,  that  law  was  immutable ;.  yet 
this  court,  in  fViUon  andMaaon^  decided  that  the  act  of 
congress  which  gives  a  writ  of.  error  in  all  cases,  so  far 
repealed  the  state  law,  as  to  prevent  it  from  operating 
upon  the  United  Sutes  court,  for  the  district  of  Ken- 
tucky. 

Johnson,  J.  Perhaps  a  distinction  may  be  drawn  be- 
tween, that  case  and  this.  If  the  bank  of  Alexandria 
had  a  vested  right  under  the  act  of  incorporation,  it 
is  saved  bv  the  proviso  in  the  act  of  37th  of  February, 
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The  Courts  thereupon  directed  Youngs  to  proceed  in 
his  argument* 

Toungs^  for  the  plaintiff  in  error. 

By  the  8th  section  of  the  1st  article  of  the  constitution 
of  the  United  States,  power  is  given  to  congress,  ^'  To 
exercise  exclusive  legislation  over  such  district,  not  ex- 
ceeding ten  miles  square,  as  may  by  cession  of  particu- 
lar states^  and  the  acceptance  of  congress,  become  the 
seat  of  the  government  of  the  United  Sutes."  The  mo- 
ment the  district  became  the  seat  of  government,  con- 
gress had  the  right  of  exclusive  legislation  over  it. 
There  could  be  no  concurrent  rights  of  exclusive  legis- 
lation. The  idea  is  absurd  and  impossible.  There  can 
be  but  one  right  of  exclusive  legislation,  and  by  the  con- 
stitution of  the  United  States,  it  was  vested  in  congress. 
It  is  not  necessary  that  congress  should  have  exercised 
the  right  in  order  to  vest  it  in  themselves.  It  must  have 
vested  in  them  before  they  could  exercise  it.  The  dis- 
trict of  Columbia,  both  in  law  and  in  fart,  became  the 
seat  of  goverpment  of  the  United-  States,  on  the  1st 
Monday  of  December,  1800.  From  that  moment  the 
right  of  the  state  of  Virginia  to  legislate  over  the 
district  ceased.  It  could  make,  no  law  to  affect  the 
property,  or  persons  within  it.  Virginia  did  not  lA* 
.tempt  it*  She  knew  she  had  no  power,  and  therefore 
she  has  used  language  appropriate  only  to  her  own  terri- 
tory- She  has  authorised  the  stockholders  to  choose  their 
directors  in  the  .state  of  Virginia,  out  of  the  district. 
She  speaks  of  the  town  of  Alexandria,  as  being  ^^'in 
that  part  of  the  district  of  Columbia,  which  heretofore 
formed  a  part  of  this  commonwealth." 

Three  things  only  were  necessaiy  to  vest  the  exclusive 
wer  of  legislation  in  congress.  A  cession  of  territory 
J  some  of  the  states— an  acceptance  by  congress-— and 
the  ceded  territory  Imng  actually  the  seat  of  the  govern- 
ment of  the  United  States.  These  events  had  all  happeur 
ed  on  the  first  Monday  of  December,  1800.  No  fur- 
ther act  was  necessary.  The  right  to  legislate  was  com- 
plete and  exclusive  whether  congress  exercised  it  or 
not. 


Yovwo 
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But  it  is  said  that,  if  Virginia  could  not  legislate  ibi 
the  district  of  Columbia,  yet  she  could  l^nabte  for  her- 
self;  and  congress  i>y  the  act  of  27th  February,  1801* 
adopted  all  her  laws  as  they  fhen  existed. 

As  they  existed  where  f  •  we  say,  as  tliey  then  exist- 
ed in  the  district  of  Columbia;  thatt  was  the  territory 
over  which  congress  was  legislating,  and  their  object- 
was  merely  to  continue  in  force  the' laws,  then  existing 
in  the  district. 

If  Virginia  had  no  right  to  legislate  for  the  dbtrict  of 
Columbisi,  when  she  passed  the  act  of  the  ll'lst  of  Janu- 
ary, 1801,  that  act  was  not  in  force,  and  did  not  exist, 
as  a  law,  in.  the  district  of  Columbia,  on  the  27th  l>f 
February,  1801  ;  and  if  it  did  not  then  exist  as  a  law  in 
^he  district,  it  could  not  be  continued  in  force  by  the  act 
of  congress.  The  words  of  the  act  of  congress  are,  *}  the 
laws  of  the  state  of  Virginia  as  they  now  exists  ahall  be 
and  continue  in  force,  in  that  part  of  the  district,'^  &c* 

The  legislatures  of  Virginia,  and  of  the  United  States, 
both  began  their  sessions  on  the  same  first  Monday  of 
December,  1800.^  It  is  not  possible  that  congreis,  when 
they  had  passed  the  act  of  the  S7th  of  February,  1801, 
aliould  know  what  acts  Virginia  had  passed  at  .that  set* 
aiO0« '  The  laws  of  that  session  were  not  then  promul-' 
gated  i  and  it  cannot  be  supposed  that  congress  meant 
blindfold  to  adopt  whatever  Virginia  should  chuse  tm 
enact*  It  cannot  be  {>re8umed  that  congress  would  have 
adopted  the  act  of  31st  of  January,  1801,  if  they  had 
known  it,  because  it  was  eqafvalent  to  giving  the  hank 
of  Alexandria  a  new  charter  i  and  to  give  any  bank  a 
charter  by  a  law  of  the  United  States,  prior  .to  the  4th 
of  March,  1811,  is  to  violate  the  public  faiths  pledged 
to  the  l^anf  of  the  United  States.  If  therefore  a  doubt 
can  be  raised  as  to  the  intention  of  the  United  States, 
this  court  will  not  give  the  law  su^h  a  constructioii  aa 
would  violate  the  public  faith* 

There  is  another  objection  to  that  part  of  the  act  of 
Virginia,  which  gives  exclusive' privileges  to  the  bank 
of  Alexandria. 
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tt  18  directly,  repugnant  to  the  bill  of  rights  of  Vir- 
ginia,  the  founh  article  of  which  declares,  *'  that  no 
man,  or  tet  ofmeni  are  entitled  to  exclusive  or  separate 
emoluments,  or  privileges  from  the  community,  but  in 
consideration  of  public  services.." 

Marshall,  Ch.  J.  We  will  consider  that  point 
when  we  come  to  the  general  merits  of  the  case. 

Taupgs.  But  if  the  court  should  quash  the  writ  of 
error,  thev  will  never  hear  the  merits* 

Chase,  J.  But  if  it  be  contrary  to  the  constitution  of 
Virginia,  are  we  to  decide  upon  iu.  unconstitutionality  \ 
I  must  say  I  think  we  cannot. 

E.  y.  Leey  on  the  same  side. 

We  do  not  contend  tnat  the  bank  has  tio  charter  i  -we 
admit  that  the  bank  still  exists  as  a  corporate  body  in 
Virginia^  and  may  there  exercise  all  its  functions,  choose 
its  officers,  keep  its  banking  house,  and  transact  its  ba« 
siness.  But  we  say  it  has  no  peculiar  privileges  in  the 
courts  of  the  United  States.  We  deny  it  has  existence 
as  a. corporate  body  4n  the  district  of  Columbia,  and 
that  the  court  below  is  bound  bv  any  of  the  remedies' 
which  the  bank  is  entitled  to  in  the  courts  of  Virginia,  ; 
by  virtue  of  any  law  of  Virginia,  parsed  since  the  first 
Monday  in  December,  1800.  It  never  had  a  right  to 
its  summary  remedy  in  the  courts  of  the  United  States, 
and  therefore  no  such  riffht  could  be  saved  by  the  pro* 
viso  in  the  act  of  the  27tn  of  February,  1801.  We  con* 
aider  the  case  of  Wtkim  and  Mason  as  decisive. 

SuHtnnj  contra. 

There  is  a  distinction  to  be  taken  between  this  case 
and  that  of  Wilson  and  Mason.  There  the  right  of  ap- 
peal was  a  constitutional  right.  It  grew  out  of  the  con- 
stitution of  the  United  States,  which  gave  to  the  courts 
of  the  United  States  jurisdiction  between  citizens  of  dif- 
ferent states,  and  to  this  court  its  appellate  power.  This 
is  the  ground  taken  by  the  court  in  delivering  its  opinion 
in -that  case. 
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But  the  right  of  appeal  in  this  district  ip  not  a  consti- 
tutional right.  The  courts  of  this  district  are  of  legis- 
lative, not  of  constitutional  creation.  The  power  of  this 
court  to  hear  appeals  from  the  circuit  court  of  this  dis- 
trict, is  a  power  not  derived  from  the  constitution.  This 
disitrict  is  like  a  state,  and  congress  legislates  for  it  as  a 
state  legislature  would  for  a  state. 

The  act  of  the  2l8t  of  January,  1801,  was  an  existing 
law  operating  upon  this  part  of  the  district  on*  the  27th 
ofFebruaiy,  1801.*  On  the  21st  of  January,  1801,  the 
jurisdiction  of  Virginia  in  all  resptctn  whatever  existed 
over  this  district,  and  continued  until  congress  by  an 
act  assumed  the  jurisdiction.  Congress  Y^  power  to 
exercise  exclusive  legislation,  but  was  not  bound,  to 
exercise  it.  Until  they  chose  to  exercise  it  by  pro- 
viding for  the  government  of  the  district,  the  juris- 
diction of  the  laws  of  Virginia  was  not  to  cease. 
What  is  the  jurisdiction  of  the  laws,  but  the  jurisdiction 
of  the  commonwealth  f  The  jurisdiction  of  the  laws 
comprehends  the  whole  jurisdiction.  If  not  the  whok 
jurisdiction,  what  part  does  it  comprehend  }  It  was 
intended  that  there  should  be  no  interregnum^  no  tin>e 
in  which  the  inhabitants  of  the  district  should  be  with- 
out laws,  and  without  the  means  of  enforcing  them. 
The  jurisdiction  of  the  courts  and  officers  was  to  con- 
tinue, as  well  as  the  laws,  to  be  considered  as  mere 
rules  of  conduct. 

It  is  evident  by  the  act  of  February  27,  1801,  that 
congress  considered  the  district  as  remaining  under  the 
jurisdiction  of  Virginia  until  that  day. 

The  legislature  of  Virginia  had  the  same  Understand- 
ing. The  act  of  the  21st  of  January,  1801,  sqrs,  die 
charter  of  the  b^nk  is  hereby  continued,  which  they 
could  not  do,  unless  they  had  jurisdiction.  The  coiirt 
of  Hustings  of  Alexandria  was  also'  holden  in  January 
and  February,  1801,  by  the  justices  holding  their  officea 
under  Virginia. 

Here  then  was  the  concurrent  understanding  of  the 
congress,  of  the  legislature  of  Virginia,  and  of  the  courts 
of  that  part  of  the  district. 
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•  Bat  even  if  die  power  of  Virginra  to  kgtslate  for  the  .  Yovao 

dbtrict  had  ceAjMd,  the  actofSlst  of  January,  was  a  ^J^  ^^ 

law  in  Virpnia  on  the  27th  of  February,  1801,  and  as  alexav-  ' 
such  was  adopted  by  the  act  of  congress  of  that  date.  osia. 

It  is  mud  thiat  congress  cannot  *  be  supposed  to  intend 
to  adopt  the  laws  of  the  session  of  Virginia,  whigh  be- 
gan on  the  1st  Mopday  of  December,  IBOl,  because 
congress  cannot  be  presumed  to  have.  had.  knowledge  of 
them*  But  confffess  cannot  be  presumed  to  have  had 
knowledge  of  all  the  laws  which,  wet  e  in  existence,  in 
Maryland  and  Virginia,  before  that  peHod.  Yet  they 
adoptefi  them*  They  took  them  upon  trust ;  and  they 
had  as  much  reason  to  adopt  those  of  the  session  of 
1800-— 180},  aa  those  of  any  former  period* 

C*  SimmBy  on  thesame  side* 

It  b  admitted  that  the  jurisdiction  of  Virginia  did  not 
^eaae  by  the  act  of  cession  of  1789,  nor  by  the  act  of 
acceptance  of  1790;  why  should  it  cease  on  the  first 
Monday  of  December,  1800 .'  We  say  four  things  wefe 
necessaiy  to  divest  the  jurisdiction  of  Virginia«-<-«l.  The 
cession*  2*  The  acceptance;  '  3.  The  removd  of  the 
seat  of  government  to  the  district,  and  4*  Thb  aCti^al 
providing  by  congress'  for  the  government  of  the  district . 
under  their  juriMliction.  Only  three  of  these  four 
events  had  happened  on  the  first  Mondisiy  of  Dseeib- 
ber,  1800* 

What  reason  is  there  for  supposing  that  Virginia  re* 
tained  an  especutive  and  a  judicial  jurisdiction  over  the 
district,  and  not  a  legislative  juHsdictiun  also,?  If  slie 
could  legisUrte  for  the  district,  aticr  the  cession  |u»d 
acceptance,  she  retained  that  power  until  congress  pro- 
vided for  the  government  of  tiie  district. 

By  the  act  of  cession  in  1789,  individual  rights  '^txfi 
not  to  be  impaired  by  the  change  of  jurisdiciiou  when^ 
ever  it  should  take  place*  This  provision  ^plied  not  to 
righu  then  existing*  hut  to  any  which  might  be  acquired, 
under  the-laws  of  Virginia,  before  the  actual  transfer  of 
the  jurisdiction  ;  so  that  there  w«3  a  pledge  of  the  pu^K 
liclaith,  in  favpur  bi  ihe  bank  of  Alexandria,  prior  to 
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that  in  favour  of  the  bank  of  the  United  States.  Before 
the  transfer  of  jurisdictioiiii  also,  the  bank  of- Alexan- 
dria had  acquired  aright  to  the  summary  remedy  with- 
out appeaL 

The  plaintiff  in  error  had  no  right  to  complain  of  the 
exercise  of  that  summary  remedy  in  his  case.  He 
knew  the  rights  of  the  bank  before  he  obtained  their  cre- 
dit, and  became  their  debtor. 

The  decision  of  this  court  in  Wilson  and  Jfcuon^  was 
pedicated  upon  the  principle  that  no  act  of  a  state  legis- 
lature could  deprive  the  courts  of  the  United  States  of 
their  jurisdiction ;  but  here  the  act  taking  away  the 
right  of  ap{>eal,  has  been  adopted  by  congress,  and 
therefore  is  in  fact  a  law  of  the  United  States. 

^oneSf  m  reply. 

If  the  decision  be  against  the  bank,  it  will  only  go  to 
deprive  tfiem  of  an  odious  and  oppressive  prerogative 
which  they  have  assumed.  They  may  still  enjoy  the 
benefits  of  their  charter  in  Virginia. 

The  distinction  attempted  to  be  drawn  between  this 
case,  and  that  of  WiUon  and  Mason^  is  not  founded  in 
fact.  The  constitution  of  the  United  States  gives  to 
this  court  appellate  jurisdiction  in  all  cases  arising  under 
the  constitution  and  laws  of  the  United  States,  with 
such  exceptions,  and  under  such  regulations  as  con- 
gress shall  make. 

The  cases  which  occur  in  the  district*  of  Columbia, 
under  the  exclusive  legislation  of  congress,  are  all  cases 
which  acrise  under  the  constitution  and  laws  of  the  Uni- 
ted States.  Congress  has  not  only,  not  excepted  them 
from  the  jurisdiction  of  this  court,  but  has  regtdated  the 
mode  by  which  they  may  be  brought  before  it. 

The  circuit  court  of  the  district  of  Columbia  is  a 
branch  of  the  judiciary  of  the  United  States.  It  holds 
by  the  same  tenure  as  every  other  court  of  the  United 
States,  and  exercises  a  part  of  the  judicial  power  of  the 
United  States,  and  this  court  exercises  its  appellate  ju- 
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r^idictionas  much  under  the  constkuticRii  in  these  cases^ 
as  in  any  other. 

It  cannot  be  supposed  that  the  constitution  intended 
congress  ishould  create  judges  and  courts^  independent 
of  the  constitution. 

The  same  general  question  therefore  occurs  in  this  case 
as  in  that  of  JVilsonand  Mason;  and  is  to  be  decided  by 
the  same  principles* 

If  it  was  intended  to  say  that  the  general  iurisdiction 
of  Virginia  should  continue  until  congress  should  legis- 
late for  the  district,  the  legislature  of  Virginia,  and  con- 
gress would  have  said  so  expressly,  and  not  used  the 
limited  expression^,  *^  juris  Action  of  the  laws^  and 
^  operation  of  the  taws*  The  power  of  legislation  may 
cease,  and  yet  the  jurisdiction  of  the  laws  reo^ain,  and 
the  officers  of  justice  still  continue  to  exercise  their  func- 
tions by  virtue  of  the  compact*  Such  is  the  case  in  con- 
quered and  ceded  countries.-  They  generally,  by  treaty, 
remain  under  the  jurisdiction  of  the  old  laws,  and  old 
officers,  until  new  laws  are  enacted,  and  new  officers 
iq>pointed ;  and  yet  it  is  not  contended  that  the  old 
sovereign  can  legislate  for  them* 

The  actoi  congress  accepting  the  territory,  either  ex- 
plains or  restricts  the  act  ot  cession.  It  uses  the  expres- 
sion, ^^  operation  oi  xhit  laws"  instead  of  ^^yt/ri^i/ic/s^n 
of  the  laws." 

We  contend  they  mean  the  same  thing,  i.  e.  that  the 
laws  shall  remain  as  the  rule  of  conduct,  until  altered 
or  repealed  by  congress*  Virginia  and  the  United 
States  were  two  sovereigns  treating  respecting  a  cession 
of  territory*  They  agree  that  the  cession  shall  take  ef- 
fect upon  a  certain  event,  and  that  the  laws  then  existing 
in  the  ceded  territory,  shall  continue  until  the  new  go- 
vernment shall  otherwise  provide. 

1  nis  cession  took  effect  on  the  1st  Monday  of  Decem- 
ber, 180Q,  and  by  the  terms  of  the  cession  and  accept- 
ance, the  laws  then  in  force  in  the  district  were  to  con- 
tinue in  operation  until  congress  should  protide  for  the 
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ffq/wenment  thereof  The  hw»«*ilifcii  w^ch  wert  in 
force  in  the  district,  on  the  %7th  oi*  FAmry^  1801, 
were  those  only  which  were  in  force  on  the-fii^t  Mon- 
day of  December,  180a  By  the  act  of  srth  of  Febru- 
ary, congress  declares  that  the  laws  of  Virgidia  09 
they  now  exists  shall  be  ami  continue-in  force,  &0t  The 
expression  is  not,  which  now  exist,  but  of  they  -now 
exist,  which,  is  descriptive  of  the  manner  in  which  diey 
existed ;  that  is  by  vittue  of  the  cession  and  acceptance. 

March  12. 

Marshall,  Ch.  J.  ddUvered  Ae  opinion  of  thecpurt 
as  follows,  vis. 

This  is  a  motion  to*quash  a  writ  of  error  which  has 
issued  to  a  judgment  obtamed  by  the  bank  of  Alexan- 
dria in  the  circuit  court  for  the  district  of  G>lumbia  sit- 
tiiig  in  Alexandria.  In  support  of  the  motion,  it  is 
contcmded  that  no  writ  of  error  lief  to  such  a  judg- 
ment. 

The  words  of  the  act  of  congress  of  February,  1801, 
by  which  the  circuit  court  for  the  district  of  CQl|imbia 
was  erected,  are  these  :  ^  fLny  final  judgment;  order 
or  decree,  in  the  said  circuit  court,  wherein  the  matter 
in  dispute,  exclusive  of  costs,  shall  exceed  the  value  of 
one  hundred  dollars,  may  be  re-examined,  and  reversed 
or  aflhmed,  in  the  supreme  court  of  the  United  States, 
by  writ  of  error  pr  appeaL" 

Upon  the  operation  of  this  clause  in  the  **  act  oon- 
cerning  the  district  of  Columbia,''  no  doubt  xould  be 
entertained,  were  it  not  produced  by  the.  last  section^ 
which  tnacts  that  nothing  in  that  act  contained  ^^  shall  in 
any  wise  alter,  impeach  or  impair  the  righu  granted  1^ 
or  derived  from  the  acts  of.  incorporation  of  Alexandria 
and  GeorgetoHu,  or  of  any  other  body  corporate  or  po- 
litic within  the  districu' 

The  state  of  Virginia  had,  in  Noveltober,  1792,  pass- 
ed an  act  for  establishing  a  bank  in  the  town  of  Alexan- 
dria, which  act  incorporated  the  bank,  ai^d,  in  addition  ' 
to  the  privilege  of  summary  process  for  the  recovery 
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of  debts,  deprived  their  debtors  of  the  right  of  ap- 
peal. 

In  January,  1801,  the  legisbture  of  Virginia  passed 
an  act  continuing  the  charter  of  the  baAk  to  the  4th  of 
March  in  the  }'ear  1801,  and  authorising  them  to  trans* 
act  business  in  the  county  of  Fairfax. 

It  is  the  opinion  of  the  majority  of  the  court,  under 
the  terms  of  the  cession  and  acceptance  of  the  district, 
diat  the  power  of  legislation  remained  in  Virginia  until 
it  was  exercised  by  congress. 

But  the  question  recurs,  whether  that  part  of  the  act 
of  Virginia  which  takes  away  the  right  ot  appeal,  taken 
in  connection  with  the  act  of  congress  passed  in  Febru- 
ary, 1801,  is  now  in  opei^on* 

The  words  of  the  act  of  congress  being  as  explicit 
as  language  can  furnish,  must  comprehend  every  case 
not  completely  excepted  from  them.  The  saving  dause 
in  the  last  section  only  saves  existing  rights  ;  it  does 
not  extend  those  rights,  or  give  new  ones.  The  act  in- 
corporating the  bank  professes  to  regulate,  and  could 
regulate,  only  those  courts  which  were  established  under 
the  authority  of  Virginia.  It  could  not  affect  the  ju- 
dicial plxKeedings  of  a  court  of  the  United  Sutes,  or  of 
any 'other  state. 

There  is  a  difference  between  those  rights  on  which 
die  validity  of  the  transactions  of  the  corporation  de- 
pends, wluch  must,  adhere  to  those  transactions  every 
where,  and  those  peculiar  remedies  which  may  be  be- 
stowed on  iu  The  first  are  of  general  obligation ;  the 
last,  from  their  nature,  can  only  be  exercised  in  those 
courts  whith.the  power  making  the  grant  can  regulate. 
The  act  of  incorporation,  then,  conferred  on  the  bank 
of  Alexandria  a  corporate  character,  but  could  give  that 
corporate  body  no  peculiar  privileges  in  the  courts-  of 
the  United  States  not  belonging  to  it  as  a  corporation. 
Those  privileges  do  not  exist,  unless  conferred  by  an 
act  of  congress. 
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The  mere  Mving  in  an  act  of  ocmgress  which  ejanrsk- 
ly  renders  all  judgments  of  the  ci^\t  court,  for  a  lai^ger 
sum  than  one  hundred  dollars,  re-examinable  by  writ 
of  error  in  this  court,  cannot  be  considered  as  exempt- 
ing judgments  rendered  in  favour  of  the  blmk,  from  the 
operation  of  this  general  enacting  clause  respecting 
writs  of*  error.  If  the  act  of  March,  1801,  be  consi- 
dered as  giving  the  batik  a  right  to  proceed  in  the  cir- 
cuit court  for  Alexandria,  in  the  same  manner  as  by 
the  act  of  incorporation,  it  might  proceed  in  Virginia, 
yet  that  act  does  not  aflfect  the  writ  of  error  as  given  in 
the  act  of  the  27th  of  Februaiy. 

The  motion  is,  therefore,  overruled. 


Spiers 

▼. 

WlLLISbK. 


By  the  act  of 
Mfcmbly  of 
Vinpnia  of 
1758,  no  gift 
of  a  slttve 
<waa  Talid,  iin- 
left  in  writing 
end  recorded  f 
but  parol  evi- 
dence may  be 
given  of  the 
existence  of  a 
deed  of  gift  to 
showtlie  na- 
ture of  pos- 
•esf  ion  which 
accompanied 
the  deed. 


SPIERS  V.  WILLISON. 


ERROR  to  the  district  court  for  the  district  of  Ken- 
tucky, in  an  action  of  detinue  for  certain  slaves. 

The  plaintiff  below,  Rebecca  Willison,  claimed  title  to 
the  slaves  und<;r  her  grandmother,  and  at  the  trial  offer- 
ed parol  proof  that  the  grandmother,  while  Kentucky 
was  a  part  of  Virginia,  had  given  them  to  her  by  a  deed, 
which  was  lost*  To  this  testimony  the  defendant  below 
(the  plaintiff  in  error)  objected,  and  prayed  the  court  to 
instruct  the  jury  that  the  said  deposition  was  not  legal 
evidence  in  this  cause  ;  and  that  at  the  time  this  gift  was 
supposed  to  be  made,  no  gift  of  a  slave  in  Virginia  wa^ 
%'alid  unless  made  in  writing,  which  writing  was  after- 
wards reduced  to  record;  which  motion  was  overruled 
bv  the  court,  and  the  defendant  excepted. 

P.  B.  Key^  for  the  plaintiff  in  error,  contended,  that 
as  there  could  be  no  valid  gift  of  a  slave  but  by  deed  in 
writing  and  recorded,  no  parol  evidence  could  be  given 
of  the  existence  of  such  a  deed  and  of  its  contents,  un- 
less it  were  first  proved  not  only  that  the  deed  itself  was 
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loet,  but  diat  it  had  been  duly  recorded,  nifAt  record 
also  destroyed^ 

The  next  beat  evidence  to  the  deed  itself  is  the  copy 
from  the  record,  and  unless  the  loss  of  this  better  evi- 
dence be  proved/an  inferior  grade  of  evidence  ought 
not  to  be  admitted. 

The  coort  ought  also  to  have  instructed  the  jury  that 
•  parol  gift  o^a  slave  in  Virginia  was  not  valid*  1  Washi, 
139.  Turner  v.  Turner. 

y^ee  imd  Harper^  contra* 

It  is  not  stated  in  the  bill  of  exceptions  that  this  was 
the  wholje  evidence.  It  was- good  as  far  as  it  went.  If 
there  was  evidence  that  the  deed  had  been  dvdy  record^ 
ed^and  that  the  record  had  been  lost,  it  would  have  been 
complete  evidence  of  a  title.  But  it  appears  by  the  de- 
positions that  befote  the  expiration  of  the  time  limited 
ibr^  the  recording  of  the  deed,  the  plaintiif  and  the  slave 
reinoved  from  the  state  oif  Virginia  to  South  Carolina. 
It  was  a  good  deed  at  that  time,  and  ve&ted  a  title  in  the 
plaintifF^until  the  expiration  of  the  time  for  iietotding. 
Before  that  time  arrived,  the  plaintiff  and  slave  were 
both  out  of  the  jurisdictioi)  of  the  laws  of  Virgii^. 

But  by  the  laws  both  of  Virginia  and  South  Carolina, 
possession  iat  a  certain  time  gives  a  good  titli?.  Evi- 
dence of  the  deed  was  evidence  qf  the  claim  under  which 
the  pl^ntiff  held  the  possession. 

.  It  .wa^  not  necessary  for  the  plain'tiifr  to  prote  a  special 
title,  for  possession  alone  was  sufficient  to  support  the 
action. 

The  prayer  to  instruct  the  jury  that  a  parol  gift  was 
not  valid,  was  a  prayer  for  an  abstract  opinion,  and  in 
its  terms  not  applicable  to  the  case.  The  court  merely 
refused  to  give  the  instruction.  It  might  be  becauscvthe 
'  question  was  put  to  the  court  in  such  a  manner  as  not  to* 
connect  it  with  the  case  \  it  might  be  diat  the  court 
thought  the  question  irrelevant. 

Vol.  IV  3  E 
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Spicks  Key^iOiteplj. 


IVlbLItOV. 


The  feet  of  removal  does  not  appear  in'tfae  bill  of  ez- 
ceptipi&Si  and  we  cannot  seek  for  facts  elsewhere* 

March  14* 

Marshall,  Ch.  J.  The  error  assigned  consists  in 
both  the  admMtdn  and  the  operation  of  the  testimony; 
So  far  as  evidence  of  the  existence  of  a  deed  Went  to 
show  the  nature  of  the  possession  which  accompanied 
the  deed,  so  far  it  was  admissible  ;  but  it  was  not  in  it- 
self evidence  of  any  title  in  the  plaintiff*  There  was  no 
error,  therefore,  in  admitting  the  testimony  as  to  die 
deed* 

But  in  overruling  the  prayer  to  instruct  the  jury,  ^  that 
atlhe  time  the  gift  was  said  to  be  made,  no  gift  of  a 
slave  was  valid  unless  made  in  writing,  which  writing 
was  afterwards  reduced  to  record,''  the  tourt'below  is 
to  be  considered  as  having  given  an  opinion  that  a  parol 

S'ft  was  good*    This  court  is,  therefore,  of  opinion,  that 
e  court  below  erred  in  refusing  4o  give  the  latter  part 
of  the  instruction  prayed  by  the  defendant* 

This  court  gives  no  opinion  as  to  the  validity  of  title 
acquired  by  possession* 

Judgment  reversed,  and  the  cause  remanded* 
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HAMSAY  V.  LEE« 


ERROR  to  the  circuit  court  of  the  district  of  Co*  InVirginia» 
lumbi«»  sitting  at  Aleundna,  in  an  action  of  detvme  |^^^'  i  ^ 
brought  by  Lee  against  Ramsay,  for  a  slave  named  f)^,ana'w 
Frederick*  Um  in  writing 

and  recoirdedy 

The  material  facts  appearing  by  the  bill  of  exceptions  ^^^  ^. 
taken  by  the  defeigic^m  below,  were,  that  Ler  claimed  as  companied 
trustee  for  Kennedy,  under  a  deed  from  Wilson  didy  the' gift 
acknowledged  and  recorded,  and  dated  the  1st  of  De-     Q5i«*c»^be; 
cembe^  18M.     The  question  was^  whether  at  the  date  po^Mion^ 
of  that  deed  Wilson  had  a  good  title  to  the  sl^ve*  abne  a  good 

title  to  enable 

Mrs-  Cordon  being  the  owper  of  die  slave  in  iy84,  J^^^^i^* 
made  a  verbal  gift  of  him  to  the  defendant  Ramsay,  who  ^^^  / 
was  then  only  eight  years'  old,  and  possession  accom- 
panied  the  gift  ;  .the  slave  remained  with  the  defendant 
and  his  mother,  Mrs.  Ramsay,  in  the  family  of  Wilson, 
until  the  year  1790,  when  Mrs.  Ramsay,  (claiming' the 
slave  as  residuary  legatee  under  the  will  of  Mrs*  Gor^^ 
don,  under  thip  idea  thai  the  parol  gift  to  \ktt  son  was 
void,)  by  deed  of  bargain  and  sale  conveyed  the  slave  to 
Wilson,  in  consideration  of  five  shillings,  ^^  and  divers 
other  good  causes/'  Wilson  l^eld  possession  of  the  slave 
under  that  deed  until  the  year  }  805,  when  the  defendant 
took  him  away,  and  has  ever  since  detained  him*  The 
defendant  and  his  mother  and  the  slave  had  continued 
to  live  in  the  family  of  Wilson  from  the  year  1784  tilt 
the  year  1805. 

The  court  below,  upon  the  plaindff^s  motion,  instruct-* 
ed  the  jury^  ^  that  if  such  a  verbal  gift  was  made  to  the 
defendant  of  tb/e  said  slave,  and  such  possession  given 
to  him  as  aforesaid,  the  ^ft  is  void  in  li|w,  and  opposes 
no  bar  to  the  recovery  ot  the  plaintiff." 

The  verdict  and  judgment  in  the  court  below  being 
against  the  defendant,  he  brought  his  writ  of  error. 
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Toungt^  for  tht  plaintiff  in  error, 

Did  not  contend  that  the  Tertwl  gift  of  aslavecould, 
under  the  laws  df  Virginia,  give  a  good  title,  but  that 
such  a  gift  and  five  years'  possession  was  a  good  tide  for 
a  defendant  in  detinue,  but  not  for  a  plaintiff,  if  his  pos* 
session  was  wrongfully  acquired.  He  contended  that 
the  defendant's  tide  was  confirmea  by  the  operation  of 
the  act  of  assembly  of  Virginth,  passed  ii|  1787* 

£•  J*  Lice^  contra* 

If  five  years'  possession  is  a  good  tide  to  Ramsav,  fif- 
teen.years'  possession  must  be  a  good  tide  in  Wilson ; 
and  his  possession  being  posterior  to  Ramsay's^  must 
give  him  a  better  tide* 

The  case  of  Turner  v.  Turner^  \  Wa$h.  139*  is  de- 
cisive that  such  a  parol  gift  cannot  be  given  in  evi- 
dence* 

Toung9y  in  reply* 

The  possession  of  •  Wilson,  in  order  to  create  a  tide, 
must  at  ail  events  have  been  adverse  ;  but  his  possession 
was  the  possession  of  Ramsay*  They-  all  lived  in  the 
same  family* 

It  the  case  of  Jaurdan  v.  Murray ^  5  Cally  85*  it  i« 
decided  by  the  court  of  appeals  iii  Virginia,  that  a  parol 
gift  of  slaves'prior  to  1787  may  be  given  in  evidence  to 
prove  five  years'  possession,  so  as  to  bar  the  plaintiff's  re- 
covery. 

Marshall,  Chu  J.  There  is  no  question  that  fire 
years'  adverse  possession,  with  or  without  right,  gives  a 
good  tide* 

March  14. 

Marshall,  Ch*  J.  delivered  the  opinion  of  the  court 
to  the  effect  following : 

This  case  is  the  same  a.n  that  of  WiUtson  v.  Spiers^  just 
decided,  except  that  in  this  case  the  court  below  gave  the 
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bstruction  which  the  court  in  Kentucky  ought  to  have      Ramsay 

The  opinion  of  the  court  wa9  only  that  a  parol  gift  to 
the  defendant,  accompanied  by  possession,  did  not  bar 
the  plaintiff's  right  to.'recover. 

This  court  gives  no  opinion  as  to  the  title  acquired  By 
the  possession. 

Judgment  affirmed. 


STEAD'S  EXECUTORS  v.  COURSE, 


ERROR  to  the  circuit  court  for  the  district  of  Geor- 
gia, a&  a  court  of  equity. 

Stead^s  executors  brought  their  bill  in  equity  against 
Elizabeth  Courae^  the  widow,  i  nd  Caroline  Course^  the 
infant  daughter  of  Daniel  Course^  deceased^  to  set  aside,  as 
fraudulent,  a  deed  of  land  made  by  Courvoisiej  a  collector 
of  taxes  for  Chatham  county,  to  Daniel  Course,  and  to 
charge  the  land  for  payment  of  a  debt  due  from  the  late 
firm  of  Rae  and  Somerville  to  the  complainant's  testator, 
according  to  a  former  decree  of  the  court.  The  bill 
charges  the  land  as  being  still  the  estate  of  John  Kae,  de- 
ceased, formerly  one  of  the  partner9  in  the  firm  of  Rae 
and  Somerville,  and  that  all  the  joint  funds  were  ex-, 
hausted. 

There  was  no  appearance  for  the  defendant  Caroline  ; 
but  the  defendant  Elizabeth  appeared,  and  pleaded,  thac 
her  late  husband,  Daniel  Course,  purchased  the  h'.id 
fairly  and  bona  ^de  at  public  sale  from  the  tax-gatherer, 
for  the  sum  of  SS^2  dollars  and  89  cents,  without  notice 
of  any  claim,  title  or  interest  of  the  complainants  in  the 
said  land,  if  any  they  have.  The  plea  avers  that  the 
consideration  money  was  paid  to  the  tax-gatherer ;  that 


.Stead's 
Executors 

CdURSE. 


A  collector^ 
selling  Ittnd 
for        tmxesy 

must  set  in 
conformity 
with  the  law 
iVom  which 
his  power  \n 
derived,  sml 
the  purchaser 
is  bound  to 
inquire  whe- 
ther he  has  so 
acred. 

It  is  incum- 
bent on  the 
ver.dee  to 
prov^  the  au- 
thority to  sell. 

By 'the  tax 
laws  of  Geor- 
gia for  1790 
and  1791,  the 
collector  was, 
authorised  to 
sell  land  only 
on  the  defi- 
ciency of  per- 
sonal estate ; 
and  then  to 
scU    only    so 
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Stbad's      he  had  a  right  to  sell  the  land  for  default  Ui  payment  oi' 

Co0BSB.  which  was  publicly  made,  after  legal  notice  ;  that  Daniel 
V^^-y'-^^  Course  took  immediate  possession,  and  died  seised 
much  as  was  thereof,  and  at  his  death  it  descended  to  his  heirs,  of 
»^^JJ^T^  whom  the  defendant  Elizabeth  is  one.  The  deed  cx- 
ST^lfT^r.        hibited  was  dated  May  5th,  1792. 

Unt^^rtbote 
Iftwa  the  sale      The  defendant  Elizabeth  also  answered  die  bilL  deny- 
tract,  when  a  Wg  fraud,  8cc. 
small        part 

woald    have      To  the  pka  there  was  a  replication,  denying  that  the 

l^ettaufficiMit  j33^.g^jh^rer  had  a  right  to  sell  the  land;  that  the  sale 

taxe^^  was  ^^  publicly  made  after  legal  notice,  and  that  Daniel 

void.  Course  Was  a  fair  and  bonajide  purchaser,  for  a  valuable 

consideration,  without  notice ;    and  averring  that   the 

pretended  sale  and  conveyance  were  unfair,  fraudulent 

.  and  void* 

e 

On  the  17th  of  May,  1805,  the  circuit  sustained  the 
plea,  iUAd  dismissed  the  bill  with  posu* 

The  evidence  and  facts  stated  in  the  record  ate  as 
follow:. 

1.  The  advertisement  of  the  sale,  in  these  words :. 

'^  Sale  for  Tuxek. 

^  Will  be  sold,  on  Saturday,  the  5th  day  of  May,  at 
the.eourt-house  in  the  city  qf  Savannah,  between  the 
hours  of  twelve  and  one,  450  acres  of  land,  lying  and 
being  on  Pipemaker's  creek,  county  of  Chatham.   Also, 

Cirt  of  the  lot  No.  6,  Percival  ward,  together  with  the 
ouse  thereon,  seized  for  the  payment  of  the  taxes  of 


1790  and  1791. 


"  FRANXIS  COURVOISIE, 
*•  T.  C.  C.  C.^' 


2.  The  original  grant  from  the  province  of  Georgia  to 
John  Rae,  dated  November  2d,  1762,  describing  the  land 
as  follows :  ^  AU  ths^t  tract  of  land,  conuining  450  acres « 
situate  -and  being  in  tlie  parish  of  Christ's  Church,  in  out- 


Digitized  by 


Google 


FEBRUARY,  1808.  405 

province  of  Georgia,  bounded  on  the  north-eaat  by  the      Stead's 
river  Savannah^  on  the  south-east  by  land  of  James  Ed-   ^**®^''  <>»• 
ward  Powell,  Esq.  on  the  south-west  by  land  of  Isaac      Coorse. 
Young  and  land  of  the  said  John  Rae,  and  on  the  north- 
west by  Pipemaker's  creek." 

3.  A  certificate  of  a  return  of  taxable  property  be- 
longing to  the  estate  of  Robert  Rae,  made  by  Samuel 
Hammond^  Esq.  for  the  year  1791,  viz.  Chatham  county, 
282  acres  tide  swamp  on  Hutchinson  island ;  450  acres 
pine  barren,  opposite  the  above,  on  Pipemaker's  creek  ; 
Richmond  and  Franklin  county,  1,400  acres  oak  and 
hiccory  land  ;  56  negroes  ;  one  four-wheeled  carriage* 

4*.  The  following  letter  from  Hammond  to  the  col- 
lector, viz. 

"Sir, 

^^  As  you  are  compelling  me  to  pay  the  taxes 
due  by  the  estate  of  Robert  Rae,  deceased,  for  the  years 
1790  and  1791,  and  as  I  have  no  monies  in  my  hands  of 
the  estate,  or  able'to  raise  the  sum  due  out  of  my  own 
resources,  and  the  law  allowing  me  the  privilege  of  point- 
ing to  property  of  the  estate,  you  are  hereby  noted  toJevy 
on  450  acres  of  land  in  Chatham  county,  laying  and 
being  on  Pipemaker's  creek* 

'*  I  am  your  obedient  servant, 

"  SAMUEL  HAMMOND. 

^^  F.  Caurvoincy  Tax-Collector. 

**  2d  April,  1792^' 

There  was  also  evidence  that  the  land  came  by  descent 
or  devise  from  John  Rae,  the  original  grantee,  to  Robert 
Rae,  whose  widow  (the  mother  of  the  defendant,  Eliza- 
beth Course)  afterwards  married  Samuel  Hammond. 

It  was  also  stated  as  a  fact,  that  ^'  the  relationship  be- 
tween the  wife  of  Daniel  Course  and  the  wife  of  Samuel 
Hamm^'nd,  appeared  to  the  court  the  only  evidence  from 
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rTBAD*t     which  it  could  be  inferred  that  Course  partidpated  ib 
BZBG0TOE1  the  fraud,  or  had  a  knowledge  of  it." 

By  the  tax  laws  of  Georgia  for  17:90  and  ]r91,  tide 
swamps  of  the  first  quality  ar^  valued  at  97 'shillings  per 
acre,  second  quality  at  60  shillings,  and  third  quality  at 
37  shillings  ;  pine  barrens  adjoining  tide  swamps,  and 
within  three  miles  of  tide  water,  at  15  shillings  per  acre ; 
oak' and  hiccdry  lands  of  the  first  (Quality  at  15  shiliings 

Eer  acre,  second  quality  7  shillings,  third  quality  4  shil- 
ngs.  The  tax  for  1790  was  ten  shillings,  and  for  1791 
six  shillings,  on  every  hundred  pounds'  value.of  the  lands* 
Tlie  taxc:s  were  to  be  paid  by  the  15th  of  December,  . 
and  it  was  enacted,  that  ^^  in  case  of  default,  the  col- 
lector of  the  county  where  such  defaulter  shall  happen 
shall  immediately  proceed  against  such  defaulter  by  dis- 
tress and  sale  of  the  goods  and  chattels,  if  any  be  found, 
otherwi  :^  on  the.  land  of^uch  defaulter,  or  so  much  thereof 
as  will  pay  the  amount  of  the  taxes  due,  whh  costs  ;  and 
in  ail  such  c£ses  to  make  tides  to  purchasers  of  the  pro- 
perty sold  as  aforesaid." 

The  collectors  were  required  to  close  their  accounts 
by  the  Ist  of  March,  and  deliver  the  same  to  the  treasu- 
rer, and  after  deducting  two  and  a  half  per  cent  on  idl 
such  taites  as  they  shafi  receive,  pay  the  remiunder  to 
the  treasurer. 

P.  Bw  Key\  for  the  plaintiffs  in  error* 

1*  The  plea  is  substantially  defective. 

1st.  In  not  averring  a  seisin  in  some  person  who  was 
liable  for  taxes. 

Sd.  In  not  averring  that  there  was  no  personal  pro- 
perty which  might  be  distrained  for  the  taxes,  for  it  was 
only  in  default  of  pergonal  property  that  the  collector 
was  ^authorised  by  law  to  sell  the  land  ;  and, 

dd.  In  not  averring  that  Daniel  Course  had  not  notice 
of  the  complainants?  claim  before  he  paid  the  purchase 
money. 
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A  purchase  consUts  of  a  namber  ofaepsu^te  acts,  such     St£ad*s 
as  the  agreement,  the  deed,  the  payment,  ic.     If,  before    ExBcuTost 
the  last  act  be  done,  he  obtains  notice,  he  gains  no  title      cov^ia 
in  equity.     Even  if  he  has  paid  the  oioney,  but  not  re- 
ceived the  deed  at  the  time  of  notice,  he  is  not  a  pur- 
chaser without  notice. 

The  same  sti;ictness  is  required  in  pleading  in  equity 
as  at  common  law*  A  plea  in  equity  must  of  itself  ^con- 
stitute a  complete  defence.  It  can  derive  no  aid  fi^^om 
the  answer*  The  answer  cannot,  come  into  view  until 
the  p^a  be  disposed  of.  If  the  plea  be  good  the  answer 
is  unnecessary ;  and  in  considering  the  validity  of  the 
plea,  every  allegation  of  the  bill,  not  answered  by  the 
plea,  is  to  be  taken  to.bc  true.  Mitford^  15.  177.  %Atk. 
630.  Story  y.  Windsor. 

S.  But  if  these  defects  of  the  plea  should  be  consider- 
ed as  cured  by  the  replication,  yet  it  appears  upon  the 
*«rhole  record  that  the  facts  of  the  plea  are  not  true,   and 
that  the  sale  of  the  collector  transferred  no  right  in  the 
land  to  Daniel  Course. 

1st.  The  sale  and  conveyance  were  fraudulent  and 
void. 

2d.  The  collector  had  no  authority,  under  the  circum- 
stances of  the  rase,  to  sell ;  and  if  he  had  authority,  he 
has  not  executed  it  legally. 

\m  The  sale  was  fraudulent,  Thq  circumstances  in- 
dicating fraud  are,  that  the  lands  were  liable  in  equity 
to  the  debts  of  John  Rae.  That  the  taxes  were  not  paid 
for  1790  and  1791,  although  there  was  personal  estate 
enough  in  the  hands  of.  the  representatives  of  Robert 
Kae,  in  whose  occupation  the  lands  were,  to  pay  them. 
This  appears  by  Hammond's  return  of  property,  in  which 
he  has  returned  56  negroes  as  the  property  of  Robert 
Rae.  That  notwithstanding  this  personal  property  was 
in  his  hands,  Hammond,  who  had  married  Robert  liae's 
widow,  the  mother  of  the  defendant  Elizabeth  Course, 
not  only  permitted  the  land  to  be  sold  for  uxes,  but  re- 
quested it  might  be  sold,  and  pointed  out  this  very  land 
as  the  object  of  sale*     The  advertisement  described  the 
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Stead's  land  by  its  least  notorious  appellation.  It  mentions  nei- 
ExEcuroRi  ^^^^  ^y^^  name  of  the  owner  of  the  land,  nor  the  amount 
Course,  of  taxes  due.  Hammond's  son-in-law,  the  husband  of 
the  defendant,  became  the  purchaser.  .  There  can  be  no 
doubt  that  he  must  have  known  the  situation  of  the  es- 
tate. He  knew  it  was  liable  for  the  debts  of  John  Rae. 
He  knew  that  thel^e  was  personal  estate  sufficient  to  pay 
the  taxes.  He  knew  that  his  father-in-law  ought  to  have 
paid  them  ;  and  he  knew  that  he  had  directed  the  col- 
lector to  sell  the  land.  He  knew  the  price  which  he 
gave  for  the  land  was  far  below  its  value  ;  for  the  bill 
states  it  was  sold  in  1799  for  2,386  dollars,  and  the  de- 
fendant,  in  her  answer,  says  that  it  was  then  sold  far  be* 
low  its  value.  He  and  his  father-in-law  and  their  wives 
were  the  representatives  of  Robert  Rae,  and  were  the 
onlj  persons,  except  creditors,  who  were  interested  in 
the  lands^  These  circumstances  go  strongly  to  show  that 
the  sale  by  the  collector  was  only  the  pieans  used  to  de- 
feat the  creditors  of  their  just  debts. 

2.  The  collector  had  no  authority  to  sell  these  lands 
for  taxes. 

1st.  Because  there  was  sufecient  personal  property,  of 
which  he  had  notice  by  the  return  of  Hammond. 

2d.  Because  he  was  not  authorised  in  any  case  to  sell 
more  land  than  was  sufficient  to  pay  the  taxes.  The 
price  which  Daniel  Course  gave  at  this  pretended  sale 
was  552  dollars  ;  the  same  lands,  in  1799,  sold  under  the 
decree  of  the  court  for  2,386  dollars,  which  the  defendant 
in  her  answer  says  was  far  below  their  value,  and  yet 
the  utmost  amount  of  taxes  which  could  be  claimed, 
even  supposing  that  all  the  taxes  for  1790  and  1791,  due 
from  the  estate  of  Robert  Rae^  for  property  wherever 
situated  in  Georgia,  could  be  charged  upon  this  one  tract 
of  land,  would  not  exceed  150  dollars;  and  if,  as  we 
contend,  this  tract  is  liable  for  its  own' taxes  only,  the 
amount  could  not  exceed  10  or  12  dollars.  All  special 
authorities  are  to  be  rigidly  pursued  and  strictly  con* 
strued.     Cowp.  26. 

3d.  Because  the  collector  could  not  sell  after  the  first 
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The  15th  of  December  was  .the  time  limited  for  the 
debtors  to  pay  their  taxes,  and  from  that  time  till  the 
1st  of  March  was. allowed  to  the  collector  to  enforce 
payment  by  distress  and  sale ;  and  on  that  day  he  was 
bound  to  close  his  accounts,  and  pay  over  the  monies 
collected  to  the  treasurer.  Whether  he  Jiad  collected 
or  not,  he  was^  bound  to  pay  ;  and  the  law  did  not  give 
him  this  sumniary  remedy  to  indemnify  bimsTelf  for  any 
taxes  he  might  advance.  If  it  did,  it  must  give  him  a 
lien  for  an  indefinite  time,  which  cannot  be  supposed  to 
have  been  the  intention  of  the  legislature.  It  is  a  spe- 
cial power,  of  an  extrajudicial  nature,  to  perform  a 
duty  in  a  certain  time,  and  he  is  bound  to.  pursue  his 
authority  stricdy.  If  he  paid  the  taxes  which  he  had 
not  collected,  the  power  to  distrain  did  not  continue  for 
his  benefit.  It  is  to  be  presumed  that  he  did  his  duty, 
unless  the  contrary  appears,  and  that  he  did  pay  the 
taxes  which  he  was  bound  to  collect,  and  had  failed  to 
collect,  at  the  time  when  he  was  bound  to  close  his  ac» 
counts* 


fexscOToM 
V. 

Coqais* 


4th.  Because  the  advertisement  did  not  sufficiently 
describe  the  land.  It  is  simply  called  450  acres  of  land 
lying  on  Kpemaker^s  ereek^  without  mentioning  the  Sih 
vannah  river,  on  which  it  was  also  bounded,  and  which 
was  a  more  notorlDus  object.  It  neither  mentions  the 
person  from  whom  the  taxes  were  due,  nor  their 
amount,  nor  the  name  of  the  owner  of  the  land.  The 
advertisement  has  no  date,  nor  is  it  stated  what  notice 
was  given,  nor  how  it  was  published. 

There  is  no  evidence  of  the  amount  of  the  taxes  due, 
sor  of  the  amount  demanded  ;  nor  of  the  amount  qf 
taxes  for  the  non-payment  of  which  the  land  was  sold. 

It  does  not  appear  thzt  Caurvoisic  was  collector  for 
the  years  1/90  and  1/91. 

Martin^  contra. 

The  purchaser  from  a  collector  of  taxes  has  a  good 
title  without  deed.  Upon  the  payment  of  the  purchase 
money,  the  title  vests  by  operation  of  law,  in  the  same 
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SttAD'i      manner  as  h'  does  in  the  case  of  a  sale  of  lands  under  a 

COURSB. 

There  is  no  fact  stated  in  the  bill  to  show  thebaic  t» 
be  fraudulent.  No  advertisement  is  required  by  law 
in  the  proceedings  of  the  collector.  There  is  no  relo- 
cation to  the  answer,  and  therefore  all  the  facts  it  con- 
uins  are  to  be  taken  to  be  true,  so  far  as  it  is  responsive 
to  the  bill. 

It  was  not  necessary  to  state  in  the  plea  that  any  per- 
son was  seised  of  the  land,  nor  who  was  liable  for  the. 
taxes.    The  property  was  liable  for  taxes  whoever  might 
be  its  owner. 

When  sales  are  made  by  a  public  officer,. he*  is  pre- 
sumed to  do  his  duty,  and  to  have  complied  with  all 
the  requisites  of  the  law,  until  the  contrary  is,  proved. 
Every  presumption  is  in  favour  of.  the  pyrchaser.  The 
purchaser  is  not  bound  to  knt>w  whether  the  taxes  have 
been  paid  or  not. 

There  is  no  evidence  that  there  was  personal  proper- 
ty at  the  time  the  taxes  were  payable.  The  certificate  of 
Hammond  was  a  year  preceding  that  time  ;  and  the 
personal  property  might  have  been  sold ';  but  if  there 
was,  the  purchaser  of  the  real  estate  is  not  to  be  preju- 
diced thereby  ;  it  is  a  matter  between  the  person  liable 
for  taxes  and  the  officer  who  sold  the  land  when  he  might 
have  sold  the  personal  estate. 

If  an  executor  have  power  by  will  to  sell  land  for 
payment  of  debts,  in  case  of  a  deficiency  of  personal 
assets,,  and  he  sells,  although  the  personal  assets  were 
sufficient,  yet  the  purchaser  of  the  land  will  be  protect- 
ed. 1  Eq.  Ca.  M.  358, 359.  2  P.  IVms.  148.  2  Cha. 
Ca.  115. 

The  collector  had  a  right  to  sell  this  land  to  pay  all 
the  taxes  due  from  Robeit  Rae's  estate,  wherever  situ- 
ated ;  and  it  is  immaterial  at  what  price  Daniel  Course 
purchased  the  land,  if  the  sale  was  fairly  made. 
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Hammond  was  not  bound  to  pay  the  taxes  on  this 
land,  if  he  knew  that  it  was  liabje  to  ^e  claim  of  the 
complainants.  It  would  have  heen  a  waste  of  the  estate 
of  Robert  Rae. 


Stbad*s 

Executory 

v.. 

CbuBSK. 


The  imperfect  description  of  the  land  is  no  evidence 
pf  fraud  in  the  collector  ;  he  advertised  it  by  the  name 
stated  in  the  return  of  Haimmond.  He  was  not  obliged 
to  describe  it  as  lying  on  the  Savannah.  The  law  did 
not  require  him  to  name  the  person  who  had  tide  tO'or 
was  in  possession  of  the  land,  nor  the  name  of  the 
person  liable  for  the  taxes,  nor  their  amount.  There 
is  no  proof  of  fraud  but  what  arises  from  those  circum- 
stances, and  the  relationship  between  Mrs.  Hammond 
and  Mrs.  Course  ;  and  these  are  only  circumstances, 
which  at  most  may  excite  a  suspicion.  The  presump- 
tion of  law  is  always  against  fraud.  It  must  always  be 
proved.  And  unless  it  be  not  only  proved^  but  brought 
home  to  the  purchaser,  the  sale  cannot  be  set  aside. 

P.  B.  Key^  in  reply. 

The  plea  admits  every  thing  in  the  bill  not  denied  by 
the  plea,  and  although  there  be  also  an  answer,  and  no 
replication  to  that  answer,  yet  the  facts  stated  in  the 
answer  cannot  be  brought  in  aid  of  the  plea.  It  must 
stand  on  its  own  foundation. 

The  answer  cannot  be  brought  into  view  until  the 
question  upon  the  plea  be  decided. 

It  was  not  necessary  for  the  bill  to  state  all  the  facts 
which  may  be  given  in  evidence  of  fraud.  It  i^  sufficient 
if  fraud  be  positively  charged  in  general  terms. 

-  The  rule  of  law  is  not  that  every  thing  is  to  be  pre- 
sumed in  favour  of  the  purchaser  ;  but  that  a  purchaser 
who  claims  tide  under  a  special  limited  authority,  a 
power  naked  and  without  interest,  must  show  that  the 
power  has  been  strictly  pursued. 

The  doctrine  advanced  on  the  other  side,  that  whe- 
ther the  taxes  were  due  or  not,  the  purchaser  is  pro- 
tected in  his  title,  is   hazardous   in   tlie   extreme  ;  it 
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Stsa^d's      wbgld  subject  all  our  estates  to  the  controul  of  a  cot- 


V. 

Course. 


The  cases  cited  do  not  support  the  doctrine.  Thef. 
only  show  that,  where  lands  arc  devised  for  the  pay- 
ment of  debts  generally^  the  purchaser  is  not  bound  xm 
see  to  the  application  of  the  money  \  or  to  inquire  whe- 
ther there  be  personal  estate  sufficient' to  pay  the  debts  ; 
but  if  lands  are  devised  to  pay  certain  debts  specified  in 
a  schedule^  there  the  purchaser  must  see  tc  the  applica- 
tion of  the  money.  The  case  cited  from  2  P.  Wms.  148* 
was  a  case  of  a  term  for  years  only,  which  the  executor 
bad  a  right  to  sell  as  personal  estate; 

The  sound  rule  of  kw  is,  that  no  man  shall  be  per- 
mitted  to  sell  the  esute  of  another,  without  an  express 
delegated  authority ;  and  he  who  claims  under  such  an 
authority  must  show  that  it  has  been  strictly  pui^ued. 
Caveat  emptor^  when  he  buys  property  from  a  man  who 
is  not  the  owner  of  it. 

Property  in  one  county  could  not  be  liabje  for  taxes 
on  property  in  another  county.     There  were  different  - 
collectors  in  diflfcrcnt  counties,  who  had  separate  and  in* 
dependent  powers. 

March   14. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court,  as  follows : 

The  plaintiflf^,  who  were  tiie  creditors  of  Rae  and 
Somerville,  brought  this  bill  to  subject  a  tract  of  land 
in  the  possession  of  the  defendants  to  the  payment  of  a 
debt  for  which  they  had  obtained  a  decree  against  Rae 
and  Somerville. 

The  defendants  plead  that  Daniel  Course,  under 
>vhom  they  claim  by  descent,  is  a  fair  purchaser,  for  ft 
valuable  consideration,  of  the  premises  in  question,  at 
a  sale  thereof,  by  the  collector  of  taxes  for  the  county 
in  which  they  lie,  made  for  taxes  in  arrear.  The  de- 
fci^dant  also  answered,  denying  fraud. 
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A  replication  was  filed  to  this  plt-a,  and  on  a  hearing      Stead's 
it  was  sustained,  and  the  bill  disniisbcd,  Ex£cuto»4 


'  In  this  case  the  merits  of  the  claim  cannot  be  ex- 
amined. The  only  questions  before  this  court  are  upon 
the  sufficiency  of  the  plea  to  bur  the  action,  and  the 
sufficiency  of  the  testimony  to  support  the  plea  as 
pleaded. 

On  the  first  point,  the  counsel  for  the  plaintiff  has 
adduced  authority  which  would  certainly  apply  'strongly, 
if  not  conclusively  in  his  favour,  if  a  special  demurrer 
had  been  filed  to  the  plea  :  But  as  issue  has  been  taken 
on  it,  the  court  thinks  it  sufficient,  since  it  contains,  in 
substance,  mattter  which,  if  true,  would  bar  the  ac- 
tion. 

The  replication  puts  the  matter  of  the  plea  in  issue, 
and  it  is  incumbent  on  the  defendants  to  support  it. 
They  prove  a  sale  by  the  collector  on  account  of  taxes, 
and  adduce  a  deed  conveying  the  premises  to  the  pur- 
chaser. But  this  testimony  alone  is  not  sufficient  to 
support  the  plea.  The  validity  of  the  sale  is  the  suV 
ject  of  controversy,  and  its  validity  depends  on  the  au- 
thority of  the  collector  to  sell,  and  on  the  fairness  of 
the  transaction.  It  would  be  going  too  far  to  say  that  a 
collector  selling  land  with  or  without  authority,  could, 
by  his  conveyance,  transfer  the  title  of  the  rightful 
proprietor.  HeYnust  act  in  conformit}' with  the  law 
from  which  his  power  is  derived,  and  the  purchaser  is 
bound  to  inquire  whether  he  has  so  s^cted.  It  is  true 
that  full  evidence  of  every  minute  circumstance  ought 
not,  especially  at  a  distant  day,  to  be  required.  From 
the  establishment  of  s(iint  facts,  it  is  possible  that  others 
may  be  presumed,  and  less  than  positive  testimony  may 
establish  facts.  In  this  case^  as  in  all  others  depending 
'on  testimony,  a  sound  discretion,  regulated  by  the  law 
of  evidence,  will  be  exetcised.  But  it  is  incumbent  on 
the  vendee  to  prove  the  authority  to  sell,  and  the*  ques- 
tion respecting  the  fairness  of  the  sale  will  then  stand 
on  the  same  principles  with  any  other  transaction  in 
which  fraud  is  charged. 


V. 

Couftsx. 
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Stead's  Jq  examining;  the  law  under  which  this  sale  Was  made, 

xEcoTOBs  ^1^^  court  perceives  that  the  collector  is  authorised  to 
Course.  sell  land  only  on  the  deficiency  of  personal  estate  ;  and 
then  to  sell  only  so  much  as  is  necessary  to  pay  the  tax 
in  arrear.  In  this  case  a  sale  is  made  of  a  whole  tract 
of  land,  without  specifying  the  amount  of  taxes  ac- 
tually due  for  which  that  land  was  liable  and  could  be 
sold.  This  i^  proceeding  in  a  manner  not  strictly  re- 
gular. The  sale  ought  to  have  been  of  so  much  of  the 
land  as  would  satisfy  the  tax  in  arrear.  Should  it  be 
true  that  the  land  was  actually  liable  for  the  whole  sum 
for  which  it  sold,  it  would  still  be  incumbent  on  die 
vendee  to  provfe  that  fact;  for  it  cannot  be  presumed. 
Every  presumption  arising  from  the  testimony  in  the 
cause  is  against  it. 

Had  this  fact  been  established,  the  court  is  inclined 
to  think  that  the  circumstances  of  the  case  as  stated, 
though  not  perhaps  amounting  to  proof  of  fraud,  afford 
such  presumptions  as  would  render  a  final  decree,  with- 
out further  testimony,  uns;itisfactory,  and  that  an  issue 
ought  to  have  been  directed  on  the  question  whether  the 
sale  was  fraudulent  or  not.  But  if  a  whole  tract  of  land 
was  sold  when  a  small  part  of  it  would  have  been  suf- 
ficient for  the  taxes,  which  at  present  appears  to  be  the 
case,  the  collector  unquestionably  exceeded  his  authorityi 
and  the  plea  cannot  be  slustained. 

It  is,  therefore,  the  opinion  of  the  court,  that  there  is 
error  in  the  decree  of  the  circuit  court  for  the  district  of 
Georgia,  in  sustaining  the  plea  of  the  defendants,  and 
dismissing  the  bill  of  the  plaintiffs,  and  that  the  said 
decree  ought  to  be  reversed  and  annulled,  and  the  cause 
remanded,  with  directions  that  the  defendants  shall  an- 
swer over,  and  that  further  proceedings  be  had  in  the 
said  cause,  according  to  equity. 

Decree  reversed. 
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HIGGINSON  V.  MEIN. 


THIS  was  an .  appeal  from  a  decree  of  the  circuit  The  act  of 
court  for  the  district  of  Georgia,  which  dismissed  the  ^^^^  ^* 
complainant's  bill  brought  to  foreclose  a  mortgage.  esutrof  tho 

inort|rAKor»  is 

'The  facts^as  stated  by  JUanhaii^  Ch.  J.  in  deliver*  no  bmrto  the 

ing  the  ofnnion  of  the  court,  were  as  follows :  mortUaee**** 

British    mer- 

In  November,  1769,  Alexander  Wylly,  then  residing  chant,  whose 
in  Georgia,  executed  his  bond  to  Greenwood  and  Hig-.  d«bt  was  only 
ginson,  merchants  of  London,  for  the  sum  of  2jl08/.  5^rinr**the 
4^.  sterling,  conditioned  to  pay  1,054/.  2s»  like  money,  war.     The 
on  or  before  the  1st  of  January,  1773 ;  and  also  executed  estate  of  the 
a  deed  of  moruge,  (which  was  admitted  to  record  in  the  "»<J*^8f»8f^>^ 
secretary  s  office)  to  secure  the  payment  of  the  bond,  fiacated,    not 
Alexander  Wylly  took  part  with  the  British  in  the  war  that    of   the 
of  our  revolution,  in  consequence  of  which  his  estate  mortjjagee.' 
was  confiscated,  and  commissioners  were  appointed  to  limitiaionl  of 
take  possession  of  it  and  t6  sell  it.     In  1784,  the  mort*  Georgia  does 
gaged  premises  were  sold  and  conveyed  by  the  com-  not  apply  to 
missioners  to  certain  persons  in  Savannah,  who  sold  and  ^^rtgagees.  ^ 
conveyed  them  to  James  ilouston,  who  retained  peace-  gjon    ^'^e 
able  possession  of  them  until  his  death.     In  1796  these  mortgagor  is 
lands  were  sold  under  execution  by  the  marshal,  to  sa-  "®^  adverse. 
tisfy  a  judgment  obtained  against  James  Mossman,  as  th^^'a'l>rel 
executor  of  James  Houston.      The  purchaser  at  the  sumption    of 
marshal^s  sale  had  notice  of  the  mortgage  deed  to  Green-  payment  rof 
wood  and  Higginson.  the  debt  does 

®^  not  arise  from 

the     circum- 

This  suit  is  brought  against  the  agent  of  the  pur-  suncesofthjs 
chaser,  [to  whom  notice,  was  given,  and  to  whom  the  <^^«  * 
purchaser  has  since  conveyed  bis  right,]  in 'order  to 
obtain  payment  of  the  debt  due  from  Wylly,  and  tp 
Cpreclose  all  equity  of  redemption  in  the  mortgaged 
premises.  The  bill  was  filed  on  the  4th  of  November, 
1802. 
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HiGciNsoN       P.  B.  Key^.  for  the  appellant. 

The  treaty  of  peace  of  1 783  removed  all  legal  impedi- 
ments to  the  recovery  of  debts.  By  the  fourth  article,  ^^  It 
is  agreed  that  creditors  on  either  side  shall  meet  with  no 
lawful  impediment  to  the  recovery  of  the  full  value  in 
sterling  money,  of  all  &0/iii^</(r  debts  heretofore  con- 
tracted." And  by  the  5th  article,  ^*  It  is  agreed  that 
all  persons  who  have  any  interest  in  confiscated  lands, 
either  iy  dehts^  marriage  setdements,  or  otherwise, 
shall  ineet  with  no  lawful  impediment  in  the  prosecution 
of  their  just  rights."  At  the  time  of  the  treaty,  this 
land  was  not  sold,  but  holden  by  the  state  under  the 
confiscation  act.  After  the  treaty,  the  state  held  it 
subject  to  the  mortgage,  and  could  sell  only  such  right 
as  it  had.  It  cQuld  at  most  sell  Wylly^s  right  of  re* 
demption. 

Harpevy  contra. 

The  estate  both  of  the  mortgagor  and  mortgagees  in 
this  la  id  was  confiscated,  and  vested  in  the  sute  of 
Georgia.  If  the. treaty  is  to  set  up  the  title,  no  estate 
of  a  British  subject  indebted  to  a  British  subject  could 
ever  be  confiscated  ;  for  the  land  may  be  the  only  fund 
out  of  which  the  creditor  can  get  payment. 

The  impediments  intended  to  be  removed  by  the  trea* 
ty  were  only  kgal  impediments,  not  every  thing  which 
went  to  impair  the  security;  not  that  which  merely  ren- 
dered the  debtor  less  able  to -pay.  Confiscations  were 
not  included  under  the  expression  legal  impediments^ 
because  there  is  a  separate  provision  for  the  case  of  con- 
fiscations. If  confiscations  were  meant  to  be  included 
in  the  expression,  it  might  as  well  be  extended  to  any 
general  acts  of  the  legislature  by  which  the  debtor^s 
means  of  payment  may. be  diminished.  This  being  a 
particular  lien,  does  not  differ  the  case  from  that  of  a 
general  lien.  Every  Judgment-creditor  had  a  lien  upon 
all  the  lands  of  his  debtor,  and  if  all  these  liens  are 
saved  by  the  treaty,  there  were  very  few  confiscations 
which  it  would  not  annul. 
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The  fifth  article  of  the  treaty  extends  no  further  than  Hiocxmson 
the  fourth. 

Marshall,  Ch.  J.  The  decisions  of  this  court  have 
been  uniform,  that  the  aqts  of  the  states,  confiscating 
debts,  are  repealed  by  the  treaty;  and  il,  in  this  ca^e, 
the  debt  remains,  does  not  the  security  remain  also  i 
Is  not  the  .remedy  as  much  protected  by  the  treaty,  as 
the  debt  itself? 

Harper.    We  contend  not. 

The  lapse  of  SO  years  induces  a  presumption  that  the 
bond  is  satisfied.  We  do  not  rely  upon  the  statute  of 
limitations,  but  the  general  presumption.  In  England, 
it  is  decided  that  the  presumption  arises  by  the  lapse  of 
30  years  without  a  demand  or  payment  of  interest. 

Marshall,  Ch..  J.  The  period  of  20  years  is  fixed 
upon  in  case'^f  a  bond,  because  in  that  time  the  interest 
at  five  per  cent  equals  the  principal ;  and  lio  further  in- 
terest is  covered  by  the  penalty  of  the  bond. 

Harper.  That  is  not  the  reason  stated  in  the  English 
books. 

But  the  reason  is,  that  a  man  is  presumed  to  depend 
upon  the  interest  of  his  money  as  a  revenue. 

The  fiict  of  the  plaintiff's  being  beyond  seas  does 
not  remove  the  presumption,  because  both  parties  were 
equally  beyond  seas,  and  probably  both  within  one  ju- 
risdiction. 

P.  B.  Key^  in  reply. 

The  fifth  article  of  the  treaty  expressly  provides  for 
the  case.  How  can  a  man  have  an  interest,  by  dtbt^  in 
confiscated  lands,  unless  it  be  by  mortgage^  or  other 
lien..  The  practice- in  Marj'land  has  always  been  to 
protect  such  liens. 

LiviNGSTOK,  J.  I  have  never  heard  that  confiscated 
property  has  been  restored  by  force  of  the  treaty.    The 
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HiGoxvsoN   treaty  only  provides  that  coDgress  shall  recommerui  such 
T^J*  restitution. 

Key.  Debts  due  to  British  subjects  were  not  confis- 
cated by  the  act  of  Georgia*  They  were  only  seques- 
tered. 


March  14. 

Marshall,  Ch.  J.  after  stating  the  facts  of  the  case, 
delivered  the  opinion  of  the  court  as  follows  : 

It  is  contended  on  the  part  of  the  purchaser, 

1st.  That  the  lands  are  exonerated  from  the  mort- 
gage by  the  confiscation  and  sale  thereof  made,  by  the 
state  of  Georgia. 

2d.  That  they  are  exonerated  by  the  length  of  time 
which  has  intervened  since  that  confiscation  and  sale, 
during  ^  hich  an  adverse  possession  has  been  held. 

3d.  That  payment  of  the  mortgage  is  to  be  pre- 
sumed. 

Several  acts  of  confiscation,  were  passed  during  the 
turar  by  the  state  of  Georgia,  in  which  the  name  of 
Alexander  Wylly  is  to  be  found.  That  under  which 
the  defendants  in  this  case  claim,  was  made  in  the  month 
of  May,  in  the  year  1782.  That  act  contains  also  a 
clause  confiscating  generally  the  estates  of  British  sub- 
jects, with  the  exception  of  debts  due  to  merchants  re- 
siding in  Great  Britain,  which  were  sequestered.  The 
debt  due  to  Greenwood  and  Higginson  came  within 
this  exception,  and  the  majority  of 'the  court' is  of  opi- 
nion, that  the  lien  given  by  th^  mortgage  on  the  land  of 
Wylly,  for  the  security  of  that  debt,  was  not  confis- 
cated. 

The  estate  of  Wylly,  not  the  interest  of  Greenwood 
and  Higginsfm  in^  that  estate,  being  confiscated,  it  is  not 
to  be  inferred  that  the  lien  of  Greenwood  and  Hi^inson 
on  that  estate  was  discharged.     The  treaty  of  peace 
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waa  made  while  the  estate  remained  unsold.  The  fifth  Hicoeksov 
article  of  the  treaty,  after  discovering  much  solicitude  mbiw 
on  the  part  of  Great  Britain  for  the  entire  restoration  of 
confiscated  esutes,  concludes  with  this  clause  :  ^^  And 
it  is  agreed,  that  all  persons  who  have  any  interest  in 
confiscated  lands,  either  by  debts,  marriage  settlements, 
or  otherwise,  shall  meet  with  no  lawfid  impediment  in 
the  prosecution  of  their  jiist  rights." 

This  article  applies  to  those  cases  where  an  actual 
confiscation  has  taken  place,  and  stipulates  expressly^ 
that  in  sucH  cases  the  interest  of  all  persons  having  a 
lien  upon  such  lands  shall  be  preserved.  Neither  the 
confiscation,  nor  any  act  in  consequence  of  the  confis- 
cation, can  constitute  a  legal  impediment  to  the  prose- 
cution of  their  just  rights.  I'he  preceding  part  of  the- 
article  had  contemplated  sales  of  the  confiscated  pro- 
perty, and  consequently  this  clause  must  have  been  in- 
tended to  charge  the  lands,  even  in  the  hands  of  a  pur- 
chaser. But  respecting  its  application  to  this  particular 
case,  the  court  cannot  conceive  a  doubt.  1  he  lands, 
at  the  time  of  the  treaty,  remained  unsold,  and  the  go- 
Temment,  claiming  them  as  confiscated,  stipulates 
through  the  proper  constituted  authorities  for  their  li- 
ability to  this  mortgage,  if,  then,  the  act  of  confisca- 
tion, independent  of  the  treaty,  would  be  construed  to 
destroy  the  claim  of  the  mortgagee,  the  treaty  reinstates 
the  lien  in  its  full  force,  and  the  subsequent  sale  of  the 
.  property  could  only  pass  it  with  the  burden  imposed 
upon  it. 

2d.  Is  this  remedy  barred  by  the  act  of  limita- 
tions i 

Upon  ai>  attentive  consideration  of  that  act,  it  appears 
to  be  intended  for  suiu  at  law,  claiming  the  lands 
themselves,  not  to  suitil  in  equity  for  the  purpose  of 
subjecting  the  lands  to  the  payment  of  debts  for  which 
they  are  mortgaged.  The  words  of  the  law  would  lead 
to  diat  opinion,  and  it  is  confirmed  by  the  considera- 
tion that,  in  such  cases,  the  possession  of  the  mort- 
gagor, or  those  claiming  under  him,  is  not  adverse  to, 
but  is  compatible  with,  the  rights  of  the  mortgagee. 
Unless,  therefore,  this  statute  ha^  been  otherwise  con- 
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HiGciKsoK  strued  in  Georgia,  it  would  not  be  considered  as  appli- 

j^^^  cable  to  auch  a  case  as  this.     But  this  point  must  be 

-_f~    \_^  decided  in  favour  of  the  plaintiiTs,  because  there  is  a 

saving  in  the  act  of  the  rights  of  persons  beyond  sea. 

3d.  Is  payment  in  this  case  to  be  presumed  i 

The  length  of  time  which  elapsed  between  the  day 
when  this  bond  and  mortgage  became  payable,  and  that 
on  which  the  suit  was  instituted  is  certainly  sufficient  tp 
warrant  a  presumption  of  payment.  But  this  presump* 
tion  may  be  met  by  circumstances  which  account  for  the 
delay  in  bringing  this  suit.  In  this  case,  the  war^  and 
those  events  which  succeeded  the  war,  have  not  the 
same  influence  as  in  ordinary  cases  of  British  debts,  be* 
cause  the  debtor  was  within  the  reach  of  his  creditor 
from  the  date  of  his  banishment  in  the  year  1778,  and 
might  have  been  sued.  It  does  not  s\ifficiently  appear 
in  the  proceedings  where  he  was,  nor  what  was  his  si- 
tuation, to  enable  the  court  to  judge  whether  the  long 
delay  in  bringing  this  suit  is  or  is  not  sufficiently  ac- 
counted for.  Neither  is  it  shown  satisfactorily  that 
Alexander  Wylly  has  left  no  personal  representative 
who  might  show'  payment  of  this  debt.  If  there  be  a 
personal  representative  of  Alexander  Wylly  in.  exist- 
ence, such  person  ought  to  be  a  party  to  this  suit;  if 
there  be  no  personal  representative,  some  evidence  that 
there  is  none  ought  to  be  adduced.  In  any  ev^ent,  un«- 
der  all  the  circumstances  of  this  case,  enough  does  not 
appear  to  enable  the  court  to  decide  whether  pajrment 
ought  to  be  presumed,  or  whether  the  delay  in  institu- 
ting this,  suit  can  he  accounted  for,  and  the  court  is 
therefore  of  opinion  that  an  issue  ought  to  have  been 
directed  by  the  circuit  court,  for  the  purpose  of  asfer- 
taining  the  fact  of  payment.  The  decree  6f  the  circuit 
<ourt  is  therefore  to  be  reversed,  and  the  cause  re- 
manded to  that  court,  with  instructions  to  direct  an 
issue  to  dtrtermine  whether  the  bond  in  the  bill  menti6n- 
ed  has  been  paid,  and  with  liberty  to  the  plaintiff  to 
amend  his  bill,  and  make  new  parties,  if  he  shall  de- 
sire it. 

Livingston,  J.  dissented  from  this  opinion,  but  did 
not  state  his  reasons. 
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POLLARD  AND  PICKETT  v.  DWIGHT 
ET  AL. 


ERROR  to  the  circuit  court  for  the  district  of  Con-  xhe  ^ppear- 
aecticut*  ance    of    the 

defendants  to 

Dwight  and  others  brought  a  foreign  attachment  -  •j^^^^^"  ^^^^ 
against  Poltard  and  Pickett,  in  the  county  court  of  circuit  court 
Hartford,  and .  declared  in  an  action  of  covenant  upon  of  the  United 
9  deed  of  bargain  and  sale,  in  fee-simple,  of  certain  States, waives 
lauds  in 'the  cpunty  of  Wythc^  and  commonwealth  of  *q  the^**lJ^ 
Virginia,  by  which  the  defendants  below  covenanted  service  of 
that  they  were  "  lawfully  seised  of  the  lands  and  pre-  process, 
mises,  with  their  appurtenances,  and  had  good  right  and  .V^^  district 
lawful  authority  to  sell  and  convey  the  same,  in  manner  ijoi^  hoSd^a 
and  form  afores;.Md ;"  and  the  breach  assigned  was,  circuit  court, 
•*  that  they  were  not,  nor  were  any  or  either  of  them  »lthoug^i there 
lawfully  seised  and.possessed  of  any  estate  whatever  in  ©fthe  wproSe 
the  said  land  and  premises,  nor  in  any  part  thereof,  nor  court  allotted 
had  the  said  Pollard  and  Pickett,  or  either  of  them,  to  that  circuit, 
good  right  and  lawful  authority  to  sell  and  convey  the  An  action 
said  land  and  premises  as  aforesaid."  ported  on"^ 

covenant    of 

The  defendants  appeared,  and  removed  the  cadse  to  **'*»»»  ,*?^?i. 
the  circuit  court  of  the  United  States  for  the  district  of  hMnewbe^ 
Connecticut/  ^nd  there  pleaded  to  the  jurisdiction  of  evicted;  and 
the  court,  and  prayed  "judgment  whether  the  honour-  the  declara- 
able  Picrpont  "Edwards,  district  judge  of  the  district  of  tion  need  not 
Connecticut  holding  said  court,  there  being  no  justice  J-otu  *"  ^^^' 
of  the  supreme  court  of  the  United  States  present  in  Uiiderthefo- 
court,  will  have  cognizance  of  the  said  causey  because  "^'ff"  atuch- 
they  say  that,  by  the  law  of  the  United  Slates,  the  connectkut^^ 
circuit  court  of  the  second  circuit  in  the  district  of  Con-  an  absent  per- 
necticut,  shall  consist  of  the  justice  of  the  supreme  son»  who  is 
court  residing  in  the  third  circuit,  and  the  district  judge  **"^^*  ^®^  ^•'' 
of  the  district  of  Connecticut ;  and  that  when  the  said  br«ch  of  his 
law  was  enacted,  viz.  on  the  3d  of  March,  1803.,  the  covenant,  is  an 
honourable  William  Paterson  was  the  only  justice  of  the  «**«'  debt- 
supreme  court  residing  in  the  said  third  circuit,  and  ciaic^Sficm 
that  he  died  on  or  about  the  10th  of  September  last  past,  of  survey  re* 
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and  that  there  is  not  now^,  nor  hath  there  been,  since  the 
death  of  the  said  Paterson,  any  justice  of  the  supreme 
court  residing;  in  the  said  third  circuit ;  and  there  hath 
VAOt  been  by  the  supreme  court  of  the  United  States^  or 
by  the  president  of  the  ITnited  States,  any  allotment  of 
turned  by  ale-  ^  jchief  justice  or  an  associate  justice  of  the  supreme 
feyor^irrvir"  cou*"'  of  the  United  States  to  the  s^id  second  circuit,  and 
pinia,  cannot  this  they  are  ready  to  verify,"  &c.  vhich  plea,  upon 
be  invalidated  general  demurrer,  was  overruled,  and  a  'respondeat 
by  a  particu-  ^^^^^^  awarded,  whereupon  the  defendants  pleaded 
inj?  to  *  show  that  they  were,  at  the  date  of  the  deed,  *'  well  seised 
an  Impossibil-  and  possessed  of  th^  said  land,  and  had  good  right  to 
hy  that  the  bargain  and  sell  the  same,  in  manner  as  is  alleged 
ha^B^^^  been  ^^  '^^  ^^*^  deed,  and  so  they  have  kept  and  performed 
made  in  the  their  said  covenants,  and  of  this  put  theinselves  on  the 
time  intervc-  country," — ^^  and  the  plaintiffs  likewise." 
nin{^  between 

entry  and  the  '^^^  verdict  was  for  the  plaintiffs,  and  damages  as- 
date  of  the  sessed  to  27,497  dollars.  The  defendants  moved  in  ar- 
certificate  of  rest  of  judgment,  because  it  appear^,  by  the  declara- 
STTnalof  an  ^'°°»  ^^*'  ^^  *^^^  diitd  was  executed,  and  the. lands  lie 
action  in  Con-  in  the  state  of  Virginia ;  and  because  the  declaration  is 
necticat     for  insufficient,  and   will  not   support  any  judgment ;  but 

br^acl)  of   a  ^y^^  motion  was  overruled,  and  judgment  rendered  on 

covenant     of  ^,  ,.  ^  '  jo 

^•eiiin  of  lands  the  verdict. 
in     Vir^nia, 

ihe    question       Qn  the  trial,  a  bill  of  exceptions   was  taken,  which 

tent^rom  Sfc  ^^^^^^  ^hat  the  defendants  claimed  to  be  seised  under  a 

tut^of  Virgi.  patent  to  them  from  the  governor  of  Virginia,  dated 

»ia   for     the  March  20,  1795,  and  grounded  on  a  survey  in  favour 

lands, be  void-  ^f  David  Patterson,  by  virtue  of  an  entry,  dated  Sep- 
able,  .  18    not  ^•^.-^^•'i^  ."^  F 

•xaminable.   ,  Member  1,  1794,  on   sundry  treasury  warrants,  tp.tne 

Parol  testi-  amount  of  150,()o6  acres,  and  completed  on  the  8th  d«f- 
inony   is  not  of  September,  1794,  which  survey  had  been  assigned 
Im"actiiu         to  the  defendant.  Pollard  ;  whereupon  the  plaintiffs  of- 
the   covenant  f^rcd  to  read  in  evidence  copies  of  two  survey's  madq 
of  seisin,    to  for  one  Wilson  Carey  Nicholas,  by  virtue  of  two  en- 
claT^    P""*"  tries  made  on  the  same  1st  of  September,  1794,  in  Ac 
the"land"        office  of  the   same   surveyor,    one  to  the  amount  of 
500,000  acres,  and  the  other  to  the  amount  of  480,000 
acres,  the  greater  part  of  which  laid  in  the  county  of 
Wythe,  and  bounding  on  the  land  surveyed  for  Patter- 
son ;  and  that  the  said  survey  for  500,000  acc^s  pur* 
ported  to  be  completed  pn  the  9th  of  ^  September,  1794^. 
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and  that  for  480^000  on  the  10th  of  thb  same  month, 
and  that  the  extent  of  all  the  lines  of  the  said  surveys 
was  more  than  320  miles ;  s^id  offered  to  prove  by 
Erastus  Granser,  that  the  nearest  part  of  the  said  lands 
to  the  office  of  the  surveyor  of  Wythe  county,  was  dis- 
tant therefrom  two  days'  journey. ;  and  that  a'surveyor 
could  not,  in  that  county,  survey  a  line  longer  than  se* 
ven  miles  in  a  day  ;  and  that  he  (Erastus  Granger)  had 
surveyed  the  land  surveyed  for  Patterson,  and  found 
marked  trees  only  for  about  three  or  four  miles  from 
the  starting  point  of  the  survey,  and  two  or  three  only 
of  the  first  comers  mentioned  in  the  survey,  and  that 
the  streams  ran  in  opposite  directions  to  those  laid  down 
in  the  plot ;  which  testimony  of  the  said  Granger  wai 
offered  to  prove  that  Patterson's  survey  was  fraudulent, 
and  not  made  conformably  to  the  laws  of  Virginia  {  and 
the  plaintiffs  funher  offered  to  prpve,  by  the  testimony 
of  the  said  Granger,  that  there  were  prior  cktims  Upon 
the  land  in  question  to  the  amount  of  upwards  of  90,000 
acre9*  It  was  admitted  that  Granger  was  not  a  nwom 
surveyor.  The  defendants  objected  to  the  above  evi-* 
dence,  but  the  coi^rt  overruled  the  objection,  and  suf- 
fered it  to' go  to  the  jury. 

The  defendants  sued  out  their  writ  of  error  to  this 
court,  and  the  errors  assigned  were, 

1.  That  the  plea  to  the  jurisdiction  ought  to  have  beeta 
allowed. 

2.  .That  the  evidence  stated  in  the  bill  of  exceptions 
ought  not  to  huve  been  admitted* 


3>  That  the  declaration  is  insufficient. 

4.  That  the  title  of  the  land  could  hot  be  tried  in 
Connecticut. 

5.  That  the  circuit  court  had  not  jurisdiction,  the 
plaintiffs  being  citizens  of  Massachusetts  and  Connecti- 
cut, and  the  defendants  citizens  of  Virginia,  not  found 
in  the  district  of  Connecticut. 


V"ol.  IV. 
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Pollard  &       6.  That  the  judgment  ought  to  have  been  rendered 
PicKETi     for  the  dtfendants, 

C*  Lecy  for  the  plaintiffs  in  error. 

This  is  a  prosecution  against  an  absentee  for  breach 
of  covenant* 

Tlie  act  of  Connecticut  only  authorises  such  process 
against  a  debtor^  not  against  a  man  who  may  be  liable 
for  unliquidated  damages'on  a  breach  of  covenant.  The 
words,  of  iht  Connecticut  iaw^ /oL  35*  are,  ^*  absent  or 
absconding  debtors^**  and  the  defendants  are  so  called 
in  the  declaration.  It  could  never  be  the  intention  of 
the  legislature  of  Connecticut  to  try  the  tittle  to  land  in 
Virginia  by  the  process  of  foreign  attachment  in  Con- 
necticut. 

Two  questions  arise  in  this  cause. 

1.  Whether  the  circuit  court  had  jurisdiction  ;  and, 

2.  Whedier  the  evidence  stated  in  the  bill  of  excep- 
tions was  admissible. 

1.  The  law  is  the  same  in  this  case  on  tne  point  of 
jurisdiction,  as  if  the  suit  had  been  originally  com- 
menced in  the  circuit  court.  Laws  U.  S.  vol*  1.  p.  56. 
^13.  and  by  the  11th  section  of  the  same  act,  the  cir- 
cuit court  has  no  jurisdiction  but  over  inhabitants  of  the 
state,  or  over  persons  found  therein  and  served  with 
Process.  Vol.  1.  p.  53.  Process  by  attachment  on  ef- 
fects of  persons  not  inhabitants,  cannot  be  maintained 
in  the  circuit  courts  of  the  United  States.  2  DaiL  396. 
Hollingsxvorth  v.  Adams. 

A  plaintiff  may  assign  for  jerror  the  want  of  jurisdic- 
tion in  that  court  to  which  he  has  chosen  to  resort.  C*a- 
pron  V.  Van  Noordcn^  {antey  vol.  2.  p.  126.)  Beccher^s 
case^  8  Co.  i9.  Bernard  v.  Bernard,  1  Lev.  289.  And 
in  the  case  of  Diggs  and  Keith  v.  Wolcott,  in  this  court, 
at  lust  term,  {antty  p.  1 79.)  the  appellants  had  removed 
the  cause  from  the  state  coun  to  the  circuit  court,  who 
decreed  against  them,  and  on  their  appeal  to  this  court 
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the  decree  was  reversed  for  want  of  jurisdictioQ  in  the 
circuit  court. 

Where  the  court  has  a  limited  jurisdiction,  the  facts 
which  bring  the  case  within  that  jurisdiction  juust  ap- 
.pear  on  the  record.  9  Mod.  95.     3  DalL  382.  Bingham 
V.  Cabot.    2  Cranchy  Wood  v.  Wa$rnon. 

Upon  the  demurrer  to  the  plea  ta  the  jurisdiction, 
the  whole'  record  is  open  to  examination  i  and  the  de- 
fendant may  .avail  himself  of  every  substantial  objec- 
tion to  the  declaration,  or  to  the  writ,  a^  it  is  niad<{  a 
part  of  the  record.  The  declaration  itself  shows  thac 
the  lands  which  are  the  subject  of  the  cbvenant  are  in 
the  state  of  Virginia ;  that  the  deed  was  there  executed ; 
and  that  the  title  of  those  lands  is  drawn  in  question* 
It  appears,  then,  upon  the  face  of  the  declaration,  that 
the  action  is  local,  and  can  be  tried  only  in.Virginia. 
The  declaration  also  states  Pollard  and  Pickett  to  be 
**  of  the  county  of  Henrico  and  state  of  Virgihia^"  and 
that  they  are  ^^  absent  and  absconding  debtors  ;"  and 
therefore  the  circuit  court  was  excluded  frpni  the  cog- 
nizance of  the  case  by  the  11th  section  of  itkcjudtcia^ 
met  of  1789,  vol.  U  p.  55. 

The  dedaration  is  also  defective  in  not  averring  an 
eviction,,  ora  better  title  out  of  the  plainriiid  in'error.  1 
WilHanu^  MassacAusetts  Reports^  464.  Emerson  v.  Pro- 
perty of  MinoU    4  r.  JR.  620. 

But  the  plea  in  abatement  ought  to  have  been  allow- 
ed. The  act  of  congress  of  March  3^  18Q3,  (yoi.  6. -p. 
315.)  enacts  ^*  that  the  circuit  court  of  the  second  cir- 
cuit dhall  consist  of  'the  justice  of  the  suprenae  court 
Residing  within  the  third  circuit,  and  the  district  judge 
of  the.  district  where  such  court  shall  be  holden  j  and 
by  the  act  of  29th  of  April,  1802;  vol.  6.  p.  88.  it  is 
**  Provided,  that  when  only  one  of  the  judges,  hereby 
directed  to  hold  the  circuit  courts,  shall  attend,  such 
eourtmay  be  held  by  the  judge  so  attending.'^  The  5th 
•ection  of  the  same  act  provides  for  the  allotment  of  the 
judges  among  the  ci^:uits«  in  c^se  of  a  new  appoi;it« 
ment  of  a  judge  ;  but  malces  no  provision  in  case  of  si 
vacancy. 
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Therfc  can  be  no  circuit  court  in  the  second  circuit, 
unless  there  be  a  justice  of  the  supreme  court  allotted 
to  that  circuit,  if  the  circuit  court  i^  to  consist  of  a 
particular  justice  of  the  supreme  court  and  a  district 
judge,  it  cannot  exist  without  such  a  justice  of  the  sur 
preme  court.  A  whole  consists  of  all  its  parts.  If  any 
part  be  wanting  it  is  not  a  whole.  A  session  of  the 
court  may  be  holden  by  one  judge,  but  the  court  must 
be  in  existence. 

Whenever  there  are  not  two  judges  of  the  court  in 
existence,  its  functions  are  suspended. 

2.  As  to  the  bill  of  exceptions. 

The  papers  said  to  be  copies  of  surveys  for  Nicholas, 
ought  not  to  have  been  admitted  in  evidence.  Nicho- 
las wi^s  no  party  to  this  suit,*and  even  if  there  had  been 
evidence  that  such  surveys  were  ever  made,  and  that 
these  were  true  copies,  the}'  could  not  be  evidence  in 
this  cause. 

The  testimony  of  Ent$tus  Granger  was  inadmissible. 
He  was  allowed  to  testify  that  he  had  surveyed  the  land, 
and  that  there  were  prior  claims  upop  it  to  the  amount 
of  90,000  acres.  If  he  ever  made  such  survey,  it  was 
ex  parte ^  and  as  the  agent  of  the  appellees.  Ex  parte 
surveys  are  inadmissible  evidence  as  to  boundaries*  2 
Lord  Ray m*  }'34.  Brtdgmore  v.  Jenmngs. 

Illegal  or  improper  evidence,  however  unimportant 
or  irrelevant,  should  not  be  confided  to  a  jury,  because 
it  may  mislead  them.  2  Wash.  281.  Leev,  Tapacott. 

Parol  testimony  is  incompetent  to  invalidate  a  title  to 
lands  itK  Virginia,  which  is  to  be  decided  according  to 
tlie  laws  of  tliat  state. 

Unless  the  prior  claims  were  founded  upon  deeds  or 
writings,  they  could  not  be  set  up  against  a  patent  from 
the  state  ;  and  if  they  were  founded  upon  deeds  or 
writings,  they  ought  to  be  produced. 

No  lands  in  Virginia  can  pass  or  be  conveyed  but  by 
deed  in  writing,  acknowledged  or  proved,  and  recorded. 
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Martin^  on  the  same  side,  in  support  of  the  objec- 
tion that  the  declaration  did  not  aver  an  eviction,  cited 
1  Mod.  292.  1  Sound.  58.  3  Wentworth^  4  O.  2  Mod. 
Jhirandij  206,  20r.     1  Harru?  Entries,  526.  531. 

Harper,  contra. 

According  to  the  decisions  of  the  courts  in  Con- 
necticut, a  foreign  attachment  will  lie  for  damages  on  a 
breach  of  covenant.  The  distinction  is  only  taken  be- 
tween debts  and  torts.  What  is  not  a  tort  is  a  debt, 
within  the' meaning  of  their  act  of  assembly.  2  Swift, 
177. 

According  to  the  mode  of  surveying  lands  in  Vir> 
ginia,  by  the  23d  section  of  their  land  law,  it  is  im- 
possible to  execute  the  surveys  in  the  time  which  inter* 
vened  between  the  dates  of  the  entry  and  of  the  sur- 
vey. .The  evidence  oiFered  was  to  show  that  the  survey 
was  fraudulent.  It  was  to  show  that  surveys,  said  tc 
be  made  in  eight  days,  could  not  have  been  made  ir 
eight  weeks. 

The  bill  of  exceptions  states  the  papers  to  be  copies  ol 
the  surveys,  and  ex  vi  termini,  a  copy  means  a  true 
copy  ; .  for  if  it  be  not  a  true  copy,  it  is  no  copy.  The 
objection  was  not  that  they  were  not  copies,  but  that 
copies  of  such  papers  were  not  admissible  evidence. 

The  testimony  of  Granger  was  to  show  that  the  land 
was  included  in  piior  surveys.  It  was  a  necessary  link 
in  the  chain  of  proof  to  show  title  out  of  the  plaintiffs  in 
error. 

It  was  notnecessary  tp  ayer,  or  to  prove  an  eviction. 
The  case  in  Williams*  Reports  is  upon  a  covenant  to 
Vforrant;  which  is,. in  effect,  a  covenant  for  quiet  en- 
joyment. So  was  the  case  in  1  Mod*  392.  In  the  cs^e 
from  Saunders,  the  covenant  was  that  he  was  seised.  It 
is  true  that  proof  of  eviction  is  one  mode  of  showing  a 
want  of  title,  but  it  is  not  the  6i)ly  mode.  In  Horsford 
V-  Aggard,  Kirf*y^s  Hep.  3.  it  is  decided  that  evic- 
tion is  not  necessary  to  recover  on  a  covenant  of  seisin. 
If  the  plaintiff  can  show  that  the  defendant  had  a  de- 
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fectivc  title,  it  is  sufficient.  What  use  would  tliere  be 
in  a  covenant  of  seisin,  in  addition  to  the  covenant  of 
warranty,  if  the  former  requires  the  same  evidence  as 
.the  latter  ? 

Ma^tirtj  in  repl)'. 

If  the  papers  offered  were  copies,  it  does  not  appear 
that  the  originals  could  not  be  had. 

After  Pollard  and  Pickett  had  produced  a  grant  un- 
der the  state  of  Virginia,  the  plaintiffs  below  must  have 
shown  a  better  title  in  some  other  .person,  (Cro.  Jac. 
304.  Salman  v.  Ba^^haw^)  but  they  only  attempted  to 
prove  irregularity  ia  the  survey.* 

The  patent  gave  a  good  title,  even  if  there  had  been 
no  survey..  The  surveyor  himself  could  not  have  been 
permitted  to  contradict  his  certificate.  It  does  not  ap- 
pear how  long  the  surveyor  w^s  employed  in  making 
the  survey.  It  could  only  bear  date  on  one  day,  and 
whether  that  was  the  day  on  which  he  began  or  finished 
ity  does  not  appear.     It  is  no  evidence  of  fraud. 

.  Mr.  Martin  decHned  arguing  the  points  respecting 
the  jurisdiction  and  the  form  of  the  declaration,  as  the 
court  seemed  strongly  inclined  against  him  ;  but  he 
thought  it  a  fatal  otifjection  to  the  declaration  that  it  did 
not  aver  an  eviction  ;  and  that'  the  action  was  local,  and 
not  tran'sitory. 


March  15. 


Marshall,   Ch.  J. 
court  as  follows,  viz. 


delivered  tlie  opinion  of  the 


In  this  case  objections  have  been  made  to  the  juris- 
diction of  the  circuit  colirt,  and  to  the  proceedings  in 
that  court. 

Tlie  point  of  jurisdiction  made  hy  the  plaintifis  in 
error  is  cpnsidered  as  free  from  all  doubt.  By  appear- 
ing to  the  action,  the  defendants  in  the  court  below 
placed  themselves  precisely  in  the  situation  in  which 
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they  would  have  stood,  had  process  been  served  upon 
them,  and  consequently  waived  all  objections  to  the 
non-service  of  process.  Were  it 'otherwise,  the  duty 
of  the  circuit  court  would  have  been  to  remand  the 
cause  to  the  state  court  in  which  it  was  instituted,  and 
this  court  would  be  bound  now  to  direct  that  proceed^ 
ing.  As  little  foundation  is  (here  for  the  exception 
taken  to  the  manner  in  .which  the  circuit  court  was  con- 
stituted. That  court  consists  of  two  judges,  any  one 
of  whom  is  capable  of  performing  judicial  duties.  So 
this  court  consists  of  seven  judges,  any  four  of  whom 
may  act.  It  has  never  been  supposed  that  the  death  of 
three  of  the  judges  would  disqualify  the  remaining  four 
from  discharging  their  official  duties  until  the  vacant 
seats  of  their  departed  brethren  should  be  filled.  There 
is  nothing  in  the  peculiar  phraseology^  of  that  part,  of 
the  judicial  act  which  establishes  the  circuit  couru,  that 
requires  a  different  construction  of  the  words  authori- 
sing a  single  judge  to  hold  those  courts,  from  what  .is 
usually  given  in  other  cases,  to  clauses  authorising  a 
specified  number  of  justices  to  constitute  a  court. 

The  exceptions  taken  to  the  proceedings  of  the  cir- 
cuit court  are  more  serious.     These  are, 

1.  To  the  pleadings. 

2.  To  the  opinions  of  that  court,  admitting  certain 
testimonv  in  support  of  the  action. 

The  objections  to  the  pleadings  are. 

That  the  different  parts  of  the  declaration  are  repug- 
nant to  each  other ;  and  that  the  declaration  is  itself  in- 
sufficient, as  the  foundation  of  a  judgment. 

In  deciding  on  so  much  of  this  objection  as  depends 
on  the  laws  of  Connecticut,  this  court  would  certainly 
be  guided  by  the  construction  given  by  tjiat  state  to  its 
own  statute ;  and,  if  it  was  indispensably  necessary  how 
to  decide  that  question,  the  evidence  in  favour  of  the 
construction  maintained  by  the  defendants  in  error  would 
aecni  to  preponderate. 
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Another  objection  taken  to  the  declaration  is,  that  it 
ought  to  have  alleged  a  disseisin  of  the  plaintiffs  beioWi 
in  order  to  enable  them  to  maintain  their  action. 

On  this  part  of -the  case,  the  court  can  only  consider 
ivhether  the  declaration  in  itself,  unconnected  with  the 
testimony  which  was  adduced  to  support  it,  is  so  radi- 
cally defective,  that  a  judgmeni  cann<>t  be  rendered  on 
it.  This  leads  to  the  inquiry,  whether  the  covenant  of 
the  vendors  can  be  broken,  as  suited  in  the  declaration, 
although  no  eviction  has  taken  place ;  and  the  court  is 
of  opinion  that  it  may  be  so  broken.     9  Co.  60. 

The  covenant  is,  that  the  vendor  is  seised  in  fee  of 
the  premises  which  he  sells  and  conveys.  Suppose  the 
fact  tQ  be  that  he  had  do  title  nor  pretence  of  title  to 
those  premises  ;  that  he  had  conveyed  lands  for  which 
he  had  never  received  a  patent  or  a  title  of  any  kind. 
Could  it  be  said  that  his  covenant  that  \it  was  seised  in 
fee  remained.unbroken  until  the  real  proprietor  should 
think  proper  to  eject  the  vendee  i  This  question,  in 
the  opinion  of  the  court,  must  be  answered  in  the  nega- 
tive.  .  The  testimony,  which  would  be  sufficient  to 
esiablish  the  breach  assigned,  may  be  a  subject  for  se- 
rious consideration,'  but  on  the  sufficiency  o^  the  breadi 
as  assigned  to  support  a  judgment,  there  is  no  doubt. 

The  exceptions  to  the  testimony  admitted  in  the  cir* 
cuit  court  consists  of  two  parts. 

1st.  To  the  admission  of  certain  copies  of  surveys 
made  fqr  Wilson  Carey  Nicholas,  connected  with  the 
testimony  of  Erastus  Granger,  describingthefaceofthe 
country  on  which  the  surveys  purported  to  be-  made. 

2d.  To  the  admission  of  parol  testimony  to  prove 
prior  titles  to  the  Isinds  conveyed  in  the  deed  on  which 
this  suit  was  instituted. 

1.  The  surveys  of  Wilson  Carey  Nicholas,  and  the 
explanatory  testimony  of  Granger,  were  introduced  .for 
the  purpose  of  showing  that  the  patent  for  the  lands  sold 
by  Pollard  and  Pickett  was  void,  because  it  issued  on  a  ' 
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^lat  representing  a  purvey  which,  in  point  of  fact,  could  Pollamd  Be 
not  have  been  made.  Pickett 

In  examining  this  exception,  it  becomes  proper  to 
inquire  what  was  the  real  issue  between  the  parties. 

The  plaintiffs  below  averred  in  their  declaration  that 
Itit  defendants  were  not  seised  and  possessed  of  any 
estate  whatever  in  the  land  and  premises,  nor  in  any 
part  thereof,  nor  had  they  or  either  of  them  good 
right  and  lawful  authority  to  sell  and  convey  the  same. 
The  defenXlants,' in  their  plea,  do  not  set, forth  their 
title,  but  say  generally  that  they  were  seised  of  th 
land  sold  and  conveyed  by  them,  and  bad  good  right  to 
sell  and  convey  the  same,  as  is  expressed  by  their  deed. 
On  this  plea  an  issue  is  tendered,  which  is  joined  by  the 
plaintiffs. 

To  prove  that  the  survey  on  which  the  patent  granting 
the  lands  to  the  defendants  was  issued  could  not  have 
been  made,  the  plaintiffs  produced  two  other  surve3r8 
made  by  the  same  person  for  Wilson  Carey  Nicholas,  ^ 
which  were  said  to  be  c6mpleted  only  two  days  succeed* 
ing  the  completion  of  the  survey  of  the  defendants, 
which  three  several  surveys  could  not  possibly  have 
been  made  in  the  time  intervening  between  the  entries 
ia  the  surveyor's  office  and  the  day  on  which  they  are 
alleged  to  have  been  completed,  whence  the  jury  might 
conclude  that  the  survey  of  Pollard  and  Pickett  was  not 
made. 

The  surveyor  was  a  sworn  officer,  and  his  survey  was 
returned  upon.  oath.  This  is  an  attempt  to  invalidate 
the  evidence  derived  from  his  official  return^  by  a  par- 
ticular fact  which  ha^  no  relation  to  the  cause  before 
the  court,  and  with  whiqh  the  parties  to  this  controversy 
^ave  no  connection.  Had  it  even  appeared  that  the 
copies  offered  in  evidence  were  authenticated^  they 
would,'  on  this  account,  have  been  inadmissible. 

This  whole  testimony  is  inadmissible  on  other  ground. 
Were  it  even  true  that  this  patent  is  voidable,  if  the 
surveyor' had  not  run  round  all  the  lines  of  the  land,  a 
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point  not  yet  estabKshed,  it  cantiot  b^  deemed  abso* 
lutcly  void  ;  it  cannot  be  deemed  a  mere  nullity.  While 
it  remains  in  force  it  is  a  valid  tide,  and  vest?  the  fee- 
simple  estate  in  the  patentee.*  In  this  action,  and  on 
the  trial  ef  this  issue,  the  question  whether  the  patent 
be  voidable. by  Virginia  op  not,  is  not  properly  examina- 
ble. Testimony,  therefore,  tending  to  establish  that 
point,  is  irrelevant  and  inadmissible- 

2,  But  had  the  court  enteritaned  any  doubt  on  this 
point,  the  second  part  of  thie  exception  would  be  clearly 
decisive  with  regard  to  this  judgment. 

Parol  testimony  is  admitted  to  show  prior  claims  to 
the  land  in  controversy.  The  defendants  in«error  at- 
tempt to  defend  the  admission  of  this  testimony,  by 
supposing  it  auxiliary  to  other  testimony  which  had  pre- 
viously established  the  validity  of  those  claims,  and  that 
this  witness  was  only  adduced  to  show  that  those  claims 
covered  this  land..  Had  the  fact  supported  the  argu- 
ment,, a  private  ex  parte  survey  would  have  been  a  very 
improp  IT  mode  of  establishing  it ;  but  the  language  of 
the  exception  excludes  that  construction  of  the  opinion 
which  the  counsel  for^the  defendants  in  error  would  put 
upon  it.  The  proof  offered  an^  admitted  is,  not  that 
those  particular  tides  which  were  exhibited  and'  proved 
to  the  court  covered  the  land  conveyed  by  Pollard  and 
Pickett,  but  ^^  that  there  were  prior  claims  upon  it  to 
the  amount  of  upwards  of  ninety  thousand  acres*"  The 
prior  claims  rest  upon  the  oath  of  the  witness.  If  those 
claims  were  valid,  their  validity  was  established  by  his 
testimony,  which  cannot  be  tolerated  on  any  legal  prin- 
ciple; if  they  were  mere  claims,  not  good  tides,  they 
ought  not  to  have  been  stated  to  the  jury.  They  were 
irrelevant  to  the  point  in  issue. 

Upon  the  whole,  the  court  is  unanimously  of  opi- 
nion, that  the  circuit  court  erred  in  permitting  the  co- 
pies of  surveys  made  for  Wilson  Carey  Nicholas,  and. 
the  testimony  of  Erastus  Granger,  to  go  to  the  jury  for 
the  purposes  mentioned  in  the  bill  of  exceptions,  and 
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that  the  judgment  of  the  circuit  court  must,  on  that  ac- 
count, be  reversed,  and  the  cause  remanded  for  a  new 
trial* 

Judgment  reversed. 


EX  PARTE  LEWIS  AND  OTHERS. 


Ex  PARTS 

Lewis  and 

OTHERS. 


IN  the  circuit  court  for  the  district  of  Pennsylva|nia, 
at  November  term,  1806,  a  motion  was  made  by  Hawkj 
IB  behalf  of  Lewis  and  others^  (the  jurors  in  civil  cases 
who  had  attended  the  court  ai  that  session,)  that  the 
marshal  be  ordered  to  pay  each  of  the  jurors  one  doUar 
and  twenty-five  cents  for  each  day's  attendance  ; 

But  the  judges  of  that  court  being  divided  in  opinion 
upon  the  question,  it  was  certified  to  this  court* 

Thu  Court  ordered  it  to  be  certified,  that  the  jurors 
were  entided  to  the  fee  of  one  dollar  and  twenty-five. 
QtiiXsper  diem  for  cheir  attendance. 


The  jurors 
in  ciTil  cases, 
Rttending*  tfa« 
cUcuJt  of  the 
United  SUtes 
for  the  Pcnn- 
sjlvunis  dis- 
trict, arc  en- 
titled to  one 
dollar  and  iB 
ceius  each  for 
each  day  s  at- 
tendance. • 


*  After  the  opinion  of  the  c(\urt  was  deliTcred,  Lee  prayed  that 
the  cause  might  be  remanded,  nith  leave  for  the  defendants  belom  to 
amptd  their  pleading§ 

The  Cmurt  said,  that  the  court  below  had  the  power  to  grant  leave 
to  amend,  and  this  court  could  not  doubt  but  it  wuuld  do  what  was 
right,  in  that  respect. 
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C.OUDSON       CROUDSON  AND  OTHERS  v.  LEONARD. 


The  sentence  ERROR  to  the  circuit  court  of  the  diBtrict  of  Co* 
of  a  foreign  lumbia ;  ID  an  action  on  a  policy  of  insurance  on  the 
court  of  ^cQi.  cargo  of  the  brig  Fame,  on  a  voyage  from  Alexandria, 
ning-^vesMl  ^^'  ***'  *"^  ^^^"*  Barbadoes  and  four  other  porta  in  the 
for  breach  of  West-Indics,  and  back  to  Alexandria,  the  vessel  and 
blockadi^  ,is  cargo  warranted  American  property,  *  The  vessel  •  ar^ 
Smce'^  th!!t  "^*^^  *^  Barbadoes,  and  sailed  from  thence  for  Anti- 
fact  in  an  ac-  P^a,  but  on  her  vpyage  to  that  island  was  captured  by  a 
tion  on  the  British  vessel,  and  cafried  into  Barbadoes,  and  there 
policy  of  in-  condemned  in  the  vice-admiralty  court,  for  attemptbg 
parance.  ^  break  the  blockade  of  Martinique. 

The  jury  found  a  special  verdict,  upon  whiqh  the 
judgment  below  was  in  favour  of  the  plaintifls* 

The  only  question  ilrising  upon  this  special  verdict 
was,  whether  the  sentence  of  the  court  of  vice-admi- 
ralty was  conclusive  evidence  of  an  attempt  to  violate 
the  blockade  of  Martinique. 

This  question  having  been  several  times  argued,  (but 
not  decided,)  in  the  case  of  Fitzsimmons  v.  The  Nejv^ 
port  Insurance  Company^  at  this  term,  (^ante^  p.  185.) 
the  counsel  submitted  it  to  the  court  without  further  ar-r 
gument. 

March  t5. 

Johnson,  J.  The  action  below  was  instituted  on  ^ 
policy  of  insurance^ 

On  behalf  of  the  insurers,  it  was  contended  that  the 
policy  was  forfeited  by  committing  a  breach  of  block- 
ade. It  is  not,  and  cannot  be  made  a  question,  that 
this  is  one  of  those  acts  which  will  exonerate  the  .under- 
writers from  their  liability.  The  only  point  below  was 
relative  to  the  evidence  upon  which  tb«  commission  of 


Digitized  by 


Google 


FEBRUARY,    1808.  435 

the  act  may  be  substantiated.  A  sentence  of  a  British 
prize  court  in  Barbadoes  was  given  in  evidence,  by 
which  it  appeared  that  the  vessel  was  condemned  for 
attempting  to  commit  a  breach  of  blockade,  it  is  the 
English  doctrine,  and  the  correct  doctrine  on  the  law 
of  nations,  that  an  attempt  to  commit  a  breach  of  block- 
ade is  a  violation  of  belligerent  rights,  and  authorises 
capture.  This  doctrine  is  not  denied,  but  the  plaintifT 
contends  that  he  did  not  commit  such  an  attempt,  and 
the  court  below  permitted  Evidence  to  go  tp. the  jury  to 
disprove  the  fact  on  which  the  condemnation  professes 
to  proceed. 

On  this  point,  I  am  of  opinion  that  the  court  below 
erred. 

I  do  not  think  it  necessary  to  go  through  the  mass  of 
learning  on  this  subject,  which  has  so  often  been  brought 
to  the  notice  of  this  court,  and  particularly  in  the  case 
of  Fitzsimmons^  argued  at  this  term.  Nearly  the  whole 
of  it  will  be  found  very  well  summed  up  in  the  18th^ 
chapter  of  Mr.  Park's  Treatise.  The  doctrine  appears 
to  me  to  rest  upon  three  very  obvious  considerations  ; 
the  propriety  of  leaving  the  cognizance  of  prize  ques- 
tions exclusively  to  courts  of  prize  jurisdiction — ^the 
very  great  inconvenience  amounting  nearly  to  an  impos- 
sibility of  fully  investigating  such  cases  in  a  court  of 
xommon  law— and  the  impropriety  of  revising  the  de- 
cisions of  the  maritime  courts  of  other  nations,  whose 
jurisdiction  is  co-ordinate  throughout  the  world; 

It  is  sometimes  contended  that  this  doctrine  is  novel, 
and  that  it  takes  its  origin  in  an  incorrect  extension  of 
the  principle  in  Hughes  v.  Cornelius.  1  am  induced  to 
believe'that  it  is  coeval  with  the  species  ctf  contract  to 
which  it  is  applied.  Policies  of  insurance  are  known 
to  have  been  brought  into  England  from  a  country  that 
acknowledged  the  eivil  law.  This  niust  have  been  the 
law  of  policies  at  the  time  when  they  were  considered 
as  contracts  proper  for  the  admiralty  jurisdiction,  and 
were  submitted  to  the  d^ourt  of  policies  established  ir. 
the  ^eign  of  Elizabeth.  It  is  probable  that,  at  the 
time  When  the  common  law  assumed  to  itself  exclusive 
jurisdiction  of  the  contract  of  insurance,  the  rule  was 
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CmouDsow  too  much  blended  with  the  law  of  policies  to  have  been 
dispensed  with,  had  it  even  been  inconsistent  with  com* 
mon  law  principles.  But^  in  fact,  the  common  law  had 
sufficient  precedent  for  this  rule,  in  its  own  received 
principles  relative  to  sentences  of  the  civil  law  courts  of 
England.  It  may  be  true  that  there  are  no  cases  upon 
this  subject  prior  to  that  of  Hughes  \.  Cornelius ^  but 
this  does  not  disprove  jthe  existence  of  the  doctrine. 
There  can  be  litde  necessity  for  .reporting  decisions 
upon  questions  that  cannot  be  controverted.  • .  Since  the 
case  of  Hughes  v.  Cornelius^  the  doctrine  has  frequent- 
ly been  brought  to  the  notice  of  the  courts  of  Great 
Britain  in  insurance  cases,  but  always  with  a  view  to 
contest  its  applicability  to  particular  cases,  or  to  restrict 
the  generaf  doctrine  by  exceptions,  but  the  existence  of 
the  rule,  er  its  applicability  to  actions  on  policies,  is.no 
where  controverted. 

I  am  of  opinion  that  the  sentence  of  condemnation 
was  conclusive  evidence  of  the  commission  of  the  of- 
fence for  which  the.  vessel  was  condemned,  and  as  that 
offence  was  one  which  vitiated  the  policy,  the  defendants 
ought  to  have  had  ft  verdict. 

Washington,  J.  Tlie  single  question  in  this  casd 
is,  whether  the  sentence  of  the  admiralty  court  at  Bar- 
badoes,  condemning  the  brig  Fame  and  her  cargo  as 
prize,  for  an  attempt  to  break  the  blockade  of  Marti- 
nique, is  conclusive  evidence  against  tl\e  insured,  to 
falsify  his  warranty  of  neutrality,  notwithstanding  the 
fact  stated  in  the  sentence  as  the  ground  of  condemna- 
tion is  negatived  by  the  jury  ? 

This  question  has  long  been  at  rest  in  England*  The* 
established  law  upon  this  subject  in  the  courts  of  that 
country  is,  that  the  sentence  ci  a  foreign  court  of  com- 
petent jurisdiction  condemnii.g  the  propf^rty  uppn  the 
.ground  that  it  was  not  neutral,  is  so  entirely  conclusive 
of  the  fact  so  decided,  that  it  can  never  be  controverted, 
d^recdy  or  collaterally,  in  any  other  court  having  con- 
current jurisdiction. 

This  doctnne  seems' to  result  from  the  application,  of 
a  legal  principle  which  prevails  in  respect  to  4oinestic 
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judgments,  to  the  judgments  and  sentences  of  foreign 
courts. 

It  18  a  well  established  rule  in  England,  that  the  jiidg- 
ment,  sentence,  or  decree  of  a  court  of  exclusive  juris- 
diction directly  upon  the  point,  may  be  given  in  evidence 
as  conclusi ve^  between  the  same  parties,  upon  the  samt 
matter  coming  incidentally  in  question  in  another  court 
for  a  diiFerent  purpose.  It  is  not  only  conclusive  of  the 
right  which  it  establishes,  but  of  the  fact  which  it  di- 
rectly decides. 

This  rule,  when  applied  to  the  sentences  of  courtt  of 
admiralty,  whether  foreign  or  domestic,  produces  the 
doctrine  which  I  am  now  considering,  upon  the  ground 
that  all  ihe  world  are  parties  in  an  admiralty  cause.  The 
proceedings  are  in  rem^  but  any  person  having  an  in- 
terest in  the  property  may  interpose  a  claim,  or  may 
prosecute  an  appeal  from  the  sentence.  The  insured  is 
emphatically  a  party,  and  in  every  instance  has  an  op- 
portunity to  controvert  the  alleged  grounds  of  condem- 
nation, by  proving,  if  he  can,  the  neutrality  of  the 
property.  The  master  is  his  imniediate  agent,  and  he 
is  also  bound  to  act  for  the  benefit  of  all  concerned,  so 
that,  in  this  respect,  he  also  represents  the  insurer. 
That  irregularities  have  sometimes  taken  place,  to  the 
exclu3ion  of  a  fair  hearing  of  the  parties,  is  not  to  be 
denied.  But  this  furnishes  no  good  reason  against  the 
adoption  of  a  general  rule.  A  spirit  of  comity  has  in- 
duced the  courts  of  England  to  presume  that  foreign 
tribunals,  whether  of  prize  or  municipal  jurisdiction, 
will  act  fairly,  and  will  decide  according  to  the  laws 
which  ought  to  govern  them  ;  and  public  convenience 
seems  to  require  that  a  question,  which  has  once  been 
fairly  decided,  should  not  be  again  litigated  between  the 
same  parties,  unle:;s  in  a  court  of  appellate  jurisdic- 
tion. 

The  irregular  and  unjust  decisions  of  the  French 
courts  of  admiralty  of  late  years,  have  induced  even 
English  judges  to  doubt  of  the  wisdom  of  the  above 
doctrine  in  relation  to  foreign  sentences,  but  which  they 
have  acknowledged  to  be  "too  well  established  for  English 
tribunals  to  shake  ;  and  the  justice  with  which  the  same 
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CftbvDsoN  chafge  18  made  by  all  neutral  nations  against  the.Englisli 
X«coivARD  **  ^^^  **  against  the  French'  courts  of  admiralty,,  du- 
ring the  same  period,  has  led  many  American  jurists  ta* 
question  the  validity  of  the  doctrine  in  the  courts  <)f 
our  own  country.  It  is  said  to  be  a  novel  doctrine^ 
lately  sprung  up,  and  acted  upon  as  a  rule  of  decision 
in  the  English  courts,  sitice  the  period  when  English 
decisions  have  lost  the  weight  of  authority  in  the  courts 
of  the  United  States.  It  is  this  position  which  I  shall 
now  examine^  acknowledging  that  I  do  not  hold  myself 
bound  by  such  decisions  made  since  the  revolution,  al- 
though^, as  evidence  of  what  the  law  was  prior  to  that 
period,  I  read  and  respect  them* 

The  authority  of  the  case  of  Hughes  v.  Cornelius^  the 
earFiest  we  meet  with  as  to  the  conclusiveness  of  a  fo- 
reign sentence^  is  admitted ;  but  its  application  to  a 
question  arising  under  a  warranty  of  neutrality  between 
the  insurer  and  insured,  is  denied.  It  is  true  that,  in 
that  case,  the  only  point  expressly  decided  was,  that  the 
sentence  was  conclusive  as  to  the  change  of  property 
effected  by  the  .  conctemnation.  But  it  is  obvious  that 
the  point  decided  in  that  case  depended, .  not  upon  some 
new  j^rinclple  peculiar  to  the  sentences  of  foreign  courts, 
but  upon  the  application  of  a  general  rule  of  law  to  such 
sentences* 

This  case,  as  far  as  it  goes,  places  a  foreign  sentence 
upon  the  same  foundation  as  the  sentence  or  decree  of 
an  English  court  acting  upon  the  same  subject ;  and  we 
have  seen  that,  by  the  general  rule  of  law,  the  latter,  if 
conclusive  at  all,  is  so  as  to  the  fact  directly  decided^  as 
well  as  to  the  change  of  property  produced  by  the 
establishment  of  the  tact.  Hence  it  would  seem  to  fol- 
low, that  if  ^e  sentence  of  a  foreign  court  of  admiralty 
be  conclusive  as  to  the  property,  it  is  equally  conclusive 
of  tiie.  matter*  or  fact  directly  decided.  What  is  the 
fhatier  decided  in  the  case  under  consideration  ?— That 
tlie  vessel  was  seized  whilst  attempting  to  break  a  block- 
ade,' in  consequence  of  yhich  she  lost  her  neutral  cha*. 
racter.;:  and  the  change  of  property  pr6du(:ed  by  Ihe 
sentence  of  condemnation  is  a  consequence  of  the  mat- 
ter decided,  that  she  was,  in  effect,  enemy-propeny... 
Can  t)ie  parties  to  that  sentence  be  bound  by  so  much  of 
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it  as  works  a  loss  of  the  property,  because  it  was  dc-  Caoud»o» 
dared  to  be  enemy-property,  and  yet  be  left  free  to  j^eoiiAttD. 
litigate  anfcw  in  some  otoer  form,  the  very  point  decided 
from  which  this  consequence  flowed  i  Or  upon  what 
just  principle,  let  me  ask,  shall  a  party  to  a  suit,  who 
has  once  been  heard,  anc(  whose  rights  nave  been  de<* 
cided  by  a  competent  tribufaal,  be  periAitted  in  another 
courtof  concurrent  jurisdiction,  and,  in  a  different  form 
of  action,  to  litigate  the  same  question,  and  to  take 
another  chance  for  obtaining  a  diflerent  f  esult  ^  I  con* 
fcss  I  am  strongly  inclined  .to  think  that  the  case  of 
Buffhe^  y.  Cbriur/ti/^  laid,  a  strong  foundation  for  the 
doctrine  which  was  built  Upon  it,  iind  which  for  .many 
ye^rs  past  has  been  established  law  in  England*  This 
opinion  it  given  with  the  more  coiifidence,  when  I  find 
it  sanctioned  by  the  positive  declarations  of  distinguish- 
ed law  Icharacters— -men  who  are,  of  all  others,  th'.  best 
able  to  testify  respecting  the  course  of  decisions  upon 
the  doctrine  I  am  examining,  and  the  source  froih  which 
it  sprung. 

In  the  case  of  'Lothian  v.  Henderson^  3  Bos.  &  Putt. 
499.  Chambrcy  J.  speaking  upon  this  point,  says  that 
the  sentence  of  the  French  court  was.  in  that  case  con- 
clusive against  the  claim  of  the  assured,  ^  agreeable  to 
all  the  decisions  upon  the  subject,  beginning  with  the 
case  of  Hughes  v.  Cornelius^  (confirmed  as  uiat  was  by 
the  opinion  of  Lord  Holt  in  two  subsequent  cases,)  and 
pursuing  theih  down  to  the  present  period.  It  is  true,'' 
he  observe,  ^*  that  in  Hughes  v«  Cornelius^  the  question 
upon  the  foreign  sentence  arose  in  an  action  of  trover, 
and  not  in  an  action  on  a  policy  of  assurs^nce/  where  th^ 
non-compliante  with  a.  warranty  of  neutrality  is  in  dis- 
pute. But  from  that  period  to  the  present,  the  doctrine 
there  laid  down  respecting  foreign  sentences  has  been 
considered  equally  applicable,  to  questions  of  wan;anty 
in  actions  on  policies,  as  to  questions  of  property  in  ac- 
tions of  trover."  Le  BlanCy  J.  says,  ^^  that  these  sen- 
tences are  admissible  and  conclusive  evidence  of  the 
fact  they  decide,  it  seems  not  safe  now  to  question . 
From  the  time  of  Car.  II.  to  this  day,  they  have  been 
received  as  such,  without  being  questioned.  In  the 
discussion  of  the  nature  of  such  evidence  before  this 
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house  in  17/6,  it  seems  not  to  have  been  controverted  s 
and  the  cases,  I  may  say,  are  numberless,  and  the  pro- 
perty immense  which  have  been  determitied  on  the  con- 
clusiveness of  such  evidence,  in-mnny  of  which  cases, 
the  forms  in  which  they  came  before  .the  courts  in  West- 
minster-Hall were  such  as  to  have  enabled  the -parties, 
if  any  doubt  had  been  entertained,  to  have  brought  the 
question  before  a  higher  tribunal."  Lawrence^  J.  also 
speaking  of  the  legal  eiFcct  of  a  foreign  sentence  upon 
this  point,  says,  *^  as  to  which,  after  the  continued 
practice  which  has  taken  place  from  the  earliest  periody 
in  which,  in  actions  on  policies  of  insurance,  questions 
have  arisen  on  warranties,  to  ^dmit  such  sentences  in 
evidence,  not  only  as  conclusive  in  rem^  but  also  as  con- 
clusive of  the  several  matters  they  purport  to  decide 
directly,  *  I  apprehend  it  is  now  too  late  to  examine  the 
practice  of  admitting  them  to  the  extent  to  which  they 
have  been  received,  supposing  that  practice  might,  upon 
the  argument,  have  appeared  to  have  been  doubtful  at 
first."  Rookcy  J.  Lord  Eidon^  and  Lord  Ahaniey^  alt 
concur  in  giving  the  same  testimony,  that  the  doctrine 
under  consideration  had  been  established  for  a  long  pe- 
riod of  years,  by  a  long  series  of  adjudications  in  the 
courts  of  Westminster-HalL 

I  cite  this  case  for  no  other  purpose  but  to  prove  by 
the  most  respectable  testimony,  that  the  case  of  Hughes 
v.  Corneiiusy  decided  in  the  reign  of  Cbr.  IL  had,  by 
a  uniform  course  of  decisions  from  that  time,  been  con- 
sidered as  warranting  the  rule  now  so  firmly  established 
in  England.  And  when  the  inquiry  is,  whether  the  ap» 
plication  of  the  principle  laid  down  in  that  case  to  ques- 
tions arising  on  warranties  in  actions  on  policies,  be  of 
ancient  or  modem  date,  I  think  I  may  safely  rely  upon 
the  dedarattons  of  the  English  judges,  when  jthey  con- 
cur in  the  evidence  they  give  respecting  the  fact.  It  is 
true  that  no  case  was  cited  at  the  bar  recognizing  the 
application  of  the  rde  to  questions  between  the  insurer 
and  insured,  prior  to  the  revolution,  except  that  of 
'  Fernandez  v.  Da  Costa^  which  I  admit  was  a  Nisi  Prius 
decision.  But  were  I  convinced  that  the  long  series  of 
decisions  upon  this  point,  from  the  time  of  Hughes  v. 
Cornelius^  spoken  of  by  the  judges  in  the  case  of  Lo* 
thian  v.  Henderson^  had  been  made  at  Nisi  Prius^  it 
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would  not,  in  my  mind,  weaken  the , authority  of  the 
doctrine,  '  It  would  prove  the  sense  of  all  the  judges 
of  England,  as  w<)l  as  of  the  bar,  of  the  correctness 
and  legal  validity  of  the  rule.  It  i%  not  to  he  supposed 
that  if  a  doubt  had  existed,  respecting  the  law  of  those 
decisions,  the  point  would  not  have  been  rescr\'ed  for  a 
more  deliberate  examination,  before  some  of  the  courts 
of  Westminster-Hall.  But  the  case  of  Fernatidez  v. 
Da  Costa  repeives  additional  weight,  when  it  is  recol- 
lected that  the  judge  who  decided  it  was  Lord  Mansfield, 
and  when  upon  examining  it»  we  find  no  intimation  from 
him  that  there  was  any  novelty  at  that  day  in  the  doc- 
trine. To  this  strong  evidence  of  the  antiquity  of  the 
role,  may  be  added  that  of  Judge  Butler j  who,  at  the 
time  he  wrote  his  I^si  Priw^  considered  it  as  then  e.s- 
tablished. 

That  the  doctrine  was  considered  as  perfectly  fixed 
in  the  year  1781,  is  plainly  to  be  inferred,  from  the 
case  of  Bernardi  v.  Motteux,  decided  in  that,  yean 
Lord  JMamfield  speaks  of  it  as  he  would  of  any  other 
well  established  principle  of  law,  declaring  in  general 
terms,  that  the  sentence,  as  to  that  which  is  within  it,  is 
ooncluaivc  against  all  persons,  and  cannot  be  collateral^ 
controverted  in  any'other  suit.  The  only  difiiculty  in 
that  case  was,  to  discover  the  real  ground  upon  which 
the  foreign  sentence  proceeded,  and  the  court  in  that 
and  many  subsequent  cases  laid  dowfa  certain  principles 
auxiliary  to  the  rule,  for  the  purpose  of  ascertaining 
the  real  import  of  the  sentence  in  relation  to  the  fact 
decided  as  between  the  insurer  and  insured.  Por  if 
the  sentence  did  not  proceed  upon  the  ground  of'  the 
property  not  being  neutral,  it  of  course  concluded  no- 
thing against  the  insured  ;  since  upon  no  other  ground 
xould  the  sentence  be  said  to  falsify  the  warranty. 

It  Was  admitted  by  the  counsel  for  the  insured,,  that, 
as  between  him  and  the  insurer^  the  sentence  is  prima 
facie  evidence  of  a  non-cotapliance  with  the  warrauty. 
But  if  they  are  right  in  their  arguments  as  to  the  incon- 
clusiveness  of  the  sentence,  I  would  ask  for  the  au- 
thority upon  which  the  sentence  can  be  considered  as 
prima  fade  evidence.  .  Certainly  no  case  was  referred 
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CmoussoN    to,  an(\I  have  not  met  with  one  to  warrant  the  position. 

'        ^'  If  we  look  tQ  general  principles  applicable  to  domestic 

o*  Aan-    judgment,  they  are  opposed  to  it.     We  have  seen  that 
the  judgment  is  conclusive  between  the  same  parties, 
upon  the  same  matter  coming  incidentally  in  .question. 
The  judgment  of  a  foreign  court  is  equally  conclusive, 
except  in  the  single  instance  where  the  piarty  claiming 
the  benefit  of  k  applies  to  the  courts  in  England  to  en- 
force it,  4n  which  case  only  the  judgment  is  ^rfmayaci^ 
evidence.     But  it  is  to  be  remarked,  that  in  such  a  case, 
the  judgment  is  no  more  conclusiye  as  to  the  right  it 
establishes,  than  as  to  the  fact  it  decides.     Now  it  is 
admitted  that  the  sentence  of  a  foreign  court  of  admi- 
ralty is  conclusive  upon  the  right  to  the  property  in 
question  ;  upon  what 'principle,  then,  can  it  be  prima 
facie  evidence,  if  not  conclusive^  upon  the  facts  directly 
decided.     A  domestic  judgment  is  not  evtn  prima  facie 
evidence  between  those  not  parties  to  it,  or  those  claim- 
ing under  them,  and  that  would  clearly  be  the  rule,  and 
for  a  similar  reason  as  to  foreign  judgments.     If  be- 
tween the  same  parties,  the  former  is  conclusive  as  to 
the  right  and  as  to  the  facts  decided.     This  principle,  if 
applied  at  all  to  foreign   sentences,  which  it  certainly 
is,  18  either  applicable  throughout,  upon  the  ground  that 
the  parties  are  the  same,  or  if  not  so,  then  by  analogy* 
%q  the  rule  applying  to  domestic  judgments,  the  sentence 
cannot  be  evidence  at  all. 

Upon  the  whole,  I  am  clearly  of  opinion,  that  the 
sentence  of  the  court  of  admiralty  at  Barbadoes«  con- 
demnine  the  brig  Fame  and  her  cargo  as  prize,  on  ac- 
count of  an  attempt  to  break  the  blockade  of  Marti- 
nique, is  conclusive  evidence  in  this  case  against  the 
insured,  to  falsify  his  warranty  of  neutrality^ 

If  the  injustice  of  the  belligerent  powers,  and  of 
their  courts,  should  render  this  rule  oppressive  to  the 
citizens  of  neutral  nations,  I  can  only  say  with  the 
judges  who  decided  the  case  of  Hughes  v.  ComeSus^ 
let  the  government  in  its  wisdom  adopt  the  proper 
means  to  remedy  the  mischief.  I  hold  the  rules  of  law, 
when  once  firiply  established,  to  be  beyond  the  controul 
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of  those  who  are  merely  to  pronounce  what  the  law  is, 
and  if  from  ai)y  circumsiance  it  has  become  impolitic, 
in  a  national  point  of  view,  it  is  for  the  nation  to  annul 
or  to  modify  it.  Till  this  is  done,  by  the  competent  au- 
thority, I  consider  the  rule  to  be  infieziblc.* 


»^4 


THE  UNITED  STATES  ©.THE  SCHOONER  Th^Usite. 
BETSEY  AND  CHAHLOTIE,  AND  ^taie% 

UEH  CARGO. 


THIS  was  an  appeal  from  the  sentence  of  the  circuit  A*'  "f '^""^ 
court  of  the  district  of  Columbia,  reversing  that  of  the  "^p^J{|*nHvi. 
district  courts  which  condemned  the  schooner  Betsey  Ration  ortrade 
and  Charlotte^  and  her  cargo,  as  forfeited,  for  a  viola-  of  tlic  Vnitcd 
tion  of  the  act  of  congress  of  the  28th  of  February,  States,  wh^ 
1806,  entitled,  ^^  An  act  to  suspend  the  commercial  in-  \^  .^^  ^ 
tercourse  between  the  United  States  and  certain  parts  waters    navi-' 

of  the  island  of  St.  Domingo."    Laws  U.  S.  voL  8.  fftblefromth* 
^     -*  'sea  by  Tessiils 

/*••  of  ten  or  more 

tons  burthen* 

The  libel  being  filed,  and  the  monition,  returned  ex-  are  civil  «att« 
ecuted,  the  claimant  appeared,  and  having  given  fde^  ^*  ^  ^  \ 
jussory  caution^  to  respond  the  costs,  offered  a  plea  rHime^jiviBl 
admitting  all  the  facts  charged  iniae  libel,  excepting  diction,  anil 
the  voluntary  carr}*ing  of  the  vessel  into  the  port  of  arc  to  be  tried 
Cape  Franfoisj  the  prohibited  port  mentioned  in  the  '^''qJJ^'^^: 
libcl|  which  he  denied,  and  *^  thereof  put  himself  on  the  ther  tbe/  an* 
country. ^^  But  the  district  judge  rejected  the  plea,  and  swer  of  tlie 
ordered  the  claimant  to  answer,  oti  oath :  whereupon  ^^"'""^^••tJP 
the  claimant  offered  the  same  denial  on  oath,  by  way  of  ^„^|j^  notsafc 
answer ;  to  the  receiving  of  which  the  attorney  for  the  ways  to  be 
^United  States  objected,  unless  the  claimant  would  make  «?«"  oath  if 
^athtb  answer  truly  all  interrogatories  which  might  be  ![^^t{J^,hSls 

not  bound  to 
subm^  to  an- 

•  Judges  Chase  and  Limngiton  dissented  ;  and  Judge  T(wW,  not  swcr  interro- 
having:  been  present  at  the  ari^iment,  gave  no  opinion.  So  tftat  gatories  upon 
this  judgment  is  reversed  by  the  opinions  of  Marshali,  Ch.  J.  Cuth-  oath,»fVfl«Pce 
'"Jri  Washington,  and  yoUntw,  Justices.  in  open  eouit. 
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TMeUaiiTtD  put  to  him  relative  to  the  cause;  but  the  judge  over- 
States  ruled  the  objection,  and  received  the  aoswer,  saying 
Bbtsby,  fcc.  that  the.  United  States  might  except  to  the  answer,  in 
s..^*v^^^  the  same  manner  as  to  an  answer  in  chancery;  or^ 
AVbctheron  might  reply,  setting  forth  new  facts  not  inconsistent 
lUc  tml  of  a  ^yjjij  ^j^^  jjjjgj  i^jjj  pm  interrogatories  thereupon,  as 
vcBsel  fur  vio-  .         n    '     .        '^.  .  .ti  •        l  f«  v     t 

lation  of  the  upon  the  allegations  m  a  bill  m  chancery,  which,  if 

law.  prohibit-  proper  and  pertinent,  must  be  answered  ;  as  was  done 

inp     Inter-      Jq  the  case  of  Malatj  v.  Shattucky  (ante^  voL  3.  p.  458.) 

course     with  »  s        ^  sr  x 

in  St  Domin-  The  attorney  for  the  United  States  filed  a  replication, 
go,  evidence  and  propounded  interrogatories,  which  he  prayed  might 
A  t^th^*v***  ^  answered  by  the  claimant  woa  voce^  inr  open  court. 
UIb^  belong,  ^o  ^^1^  ^^^  claimant  objected,  but  the  judge  ov^rrided 
ing  to  the  the  objection, 
same   owner, 

^  %r^t      '^^  Betsey  and  Charlotte  sailed  from  Alexandria  in 
bited  port  ai  September,  1806,  with  a  clearance  for  St.  Jqgo  de 
tbe  same  time:  Cuba. 
as  a  circiim- 

iiJ^to  dilcre-  Upon  the  trial,  the  attorney  for  the  United  States 
dlt  tlie  cvi-  produced  and  citkred  evidence,  that  during  the  months 
dence  of  dis-  of  August  and  September  in  the  same  year,  two  other 
ST  an  'exciwe  ^^*'^*^>  owned  in  whole  or  in  part  by  the  claimant, 
for  ffnng  to  sailed  from  Alexandria,  with  clearances  for  St.  Jago 
sa'eh  prohibit-  de  Cuba^  and,  as  well  .as  x\kt  Betsey  and  Charlotte^  ar- 
*dport  ?         tivtA  at  Cape  Fratifois.    To  this  evidence  the  claimant 

objected,  but  the  judge  overruled  the  objection,  and 

heard  the  evidence* 

From  the  sentence  of  condemnation  by  the  district 
judge,  the  claimant  appealed  to  the  circuit  court,  and 
new  evidence  being  admitted,  the  sentence  was  reversed 
and  restoration  awarded.  From  this  sentence,  the 
United  States  appealed  to  this  court,  where  witnesses 
were  examined  vtvavoce^  both  on  the  part  of  the  United 
States  and  on  that  of  the  claimant. 

C.  Lee^  for  the  claimant,  stated  that  he  should  con- 
tend, 

1.  Thnt  the  proceedings  ought  to  have  been  accord^ 
ing  to  the  course  of  the  common  law,  and  the  facts 
ought  to  have  been  tried  br  a  jurj'. 
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2.  That  the  judge  ought  not  to  have  compelled  the  TmUkitm 
claimant  tO' answer  upon  oath  i  and,  taixs 

3.  Tliat  the  vessel  ought^o  l)e  acquitte4  upon  the  facts   v^^/-^^ 
of  the  case. 

yoncSj  for  tlie  United  S*^ites,  was  stopped  by  the 
court,  who  expressed  a  wish  to  hear  the  other  side. 
He  wished,  however,  to  be  heardi  upon  the  question  of 
putting  the  claimant  to  answer  upon  .oath,  and  was  in- 
dulged* 

He  observed  that  this  was  not  a  proceeding  in  per* 
spnam^  but  in  rem.  The  United  States  did  not  bring 
in  the  claimant  by  process,  and  compel  him  to  answer 
upon  oatn,  as  is  done  in  chancery  cases ;  but  the  claim- 
ant  comes  in  voluntarily  to  support  his  interest,  and 
submits  to  the  jurisdiction  of  the  court.  He  ought  to 
come  with  clean  hands  and  a'  pure  heart.  If  this  be  a  case 
of  admiralty  jurisdiction,  the  proceedings  must  be  ac« 
cording  to  the  course  of  the  civil  law,  where  the  prac- 
tice universally  has  been  to  try  cases  without  a  jury. 
Wood^a  LuU  Civ.  Law^  133.  S  Broivnc^it  Civ.  Law^ 
248^  249.  413.  415,  416.  1  Browne^  472.  474.  Maley 
V.  SAiitiucij  {antey  vol.  3.  p.  458.)  1  DomaU  460.  s.  4. 
Such  ako  was  the  understanding  of  the  legislature^ 
when  they  established  a  fee  for  the  drawing  of  the  -in- 
terrogiltories.  Lews  Uw  Sm  vol.  2.  /r.  222. 

The  exception  in  the  English  statutes  applies  only  to 
the  ecflesiasticaf  courts,  and  to  those. interrogatories, 
the  answens  to  which  might  subject  the  party  to  ecclvn- 
asUcal  censures. 

But  the  act  of  congress  upon  which  this  libel  is. ' 
founded  does  not  make  it  criminal  in  the  person  to  trade 
to  St.  Domingo.     It-only  subjects 'to  forfeiture  the  pro- 
perty, and  renders  the  party  liable  upon  his  bond. 

Toungs^  contra. 

There  can  be  no  case  of'  admiralty  jurisdiction,  un- 
less  it  be  a  case  under  the  law  of  nations.  Cases  of 
revenue  or  of  municipal  seizure  are  not  cases  of  ad- 
miralty and  maritime  jurisdiction. 
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*«|U«J«»      The  9/A  Section  cf  the  judiciury  actj  (voL  U  p.n.) 

^^^         merely  gives  to  the  district  court  jurUdieti<fiM3f  cittes  df 

BcT9BT»  &e.  sei^ure^^  but  does  not  make  them  cases  of  adtniralt^. 

And  in  all  cases  at  common  law^  the  trial  by  Jtiry   it 

guak-antied  by  the  constitution  of   the  United  States. 

The  act  under  which  this  prosecution  is  commented, 

does  not  direct  the  form  of .  triaL 

rhe  diftrict  court,  as  a  court  of  admii:alty,  is  a  court 
of  limited  jurisdictiob  ;  and  in  this  case^  the  libel  does 
not  state  that  the  seizure  was  made  on  waters  which  are 
navigable  from  the  sea  by  vessels  'of  ten  or  more  tons 
burthen.  The  fact  b  not  alleged  which  alone  tould 
make  it  a  case  of  admiralty  jurisdiction. 

In  England,  a  seizure  for  violation  of  the  navigation 
act  is  tried  by  information  in  the' court  of  exchequer, 
i^ccording  to  the  course  pf  the  common  law. 

It  is  contrary  to  the  principles  of  the  common  law  to 
make  a  man  criminate  himself. 

Marshall,  kAt.  j.  saia  the  court  wished  to  hear 
the  counsel  for  the  United  States'  on  the  question  of 
fact. 

ypncs*  It  is  to  be  understood,  then,  that  the  coutt 
13  satisfied  as  to  the  questions -of  law  f 

MAttsRALL,  Ch.  J.  No  attempt  has  been  made  to 
distinguish  this  case  from  those  of  The  Vengeance^  S 
Dallas^  t97.  and  The  Sally ^  (ante^  voL  2.  /•  406.) 
Those  ca^es  have  settled  the  law,  and  unless  this  case 
can  be  distinguished  from  those,  the  court  does  not 
think  an  argument  necessary.* 

*  C.  Lee,  I  hope  to  show  th%t  thitf  <;aM  is  distinguishsblo  Upobi 
those  ;  anfl  to  be  permitted  to  argi^.  st  Isjcge  the  point  9f  Uw,  that 
this  is  not  a  case  of  admiralty  jurisdiction.  I  argued  the  tsase  of 
the  Vengeance^  and  1  know  it  was  not  Bo  fully  argued  at' it  mi||lit 
have  been  ;  and  some  of  the  judges  may  recollect  that  it  was  HSher 
A  sudden  decision 

Chase,  }.  I  recollect  that  the  argixmcnt  was  no  gre%t  thing, 
but  the  Court  took  time  ind  considered  the  cote  wil*  The  reason  of 
the  legislature  ibr  putting  seizures  of  this  kind  on  the  admiralty 
Mde  of  the  court  was  the  great  danger  to  the  revenue  if  such  cases 
should  be  left  to  the  caprice  of  jiiries 
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Jonu*    It  is  obj^ted  that  it  docs  not  appear  upon  T»^«itsp 
the  face  of  the  libel  that  the  seizure  was  made  upon       /"^tJ** 
waters  navigable  from  the  sea  by  vesseW  of  ten  and  more  bstsby,  Skc. 
tons  burthen*     But  il  is  suted  in  the  libel  that  the  ves-  /  ~    ' 

sel  was  more  than  ten  tons  burthen,  that  the  seizure 
was  made  in  ^tport  of  Alexandria^  and  that  the  vessel 
had  sailed  from  that  port  to  the  West-Indies,  and  back 
to  Alexandria,  from  whence  it  necessarily  follows,  that 
the  waters  of  the  port  of  Aleiandria  are  navinble  from 
the  sea  bv  vessels  of  ten  and  more  tons  burthen.  Be- 
sides, this  court  is  bound  to  take  notice  of  the  ports  of 
entry  for  foreign  vessels  established  by  law ;  and  thd 
port  of  Alexandria  is  one  of  those  ports* 

In  the  case  of  The  Vengeance,  the  court  officiaUy 
took  notice  that  the  bay  of  Sandy-Hook  contained  war 
ters  navigable,  &c* 

If  the  jurisdiction  appears  by  necessary  inference 
fiwm  what  is  stated,  it  is  sufficient* 

Q.  Lte^  contra* 

By  the  8d  article  of  the  constitution  of  the  United 
States,  the  judicial  power  of  the  United  States  is  ex- 
tended ^^  to  ail  cases  of  admiralty  and  maritime  jurisdic- 
tionJ*  Congress  could  not  make  cases  of  admiralty 
and  maritime  jurisdiction ;  andupder  that  clause  of  the 
constitution  they  could  not  give  their  courts  jurisdicuon 
of  a  case  which  was  not  of  admiralty  and  maritime  ju- 
risdiction at  the  time  of  the  adoption  of  that  constitur 
tion*  The  question,  then,  is,  whether,  according  to 
the  understanding  6f  the  people  of  this  country  at  that 
time,  a  seizure  of  a  vessel,  within  the  body  of  a  coun- 
ty, for  breach  of  a  mtmicipal  law  of  trade^  was  a  case 
of  admiralty  cognisance*  It  certainly  was  never  so 
considered  m  England,  from  whence^ we  draw  all  our 
ideas  of  admiraltjr  jurisdiction*  All  seizures  in  that 
countiy  for  violation  of  the  laws  of  revenue,  trade,  or 
navigation  are  tried  by  a  juiy  in  the  court  of  exchequer 
according  to  the  course  of  the  common  law.  There  is 
nothing  in  the  course  of  pniceedings  in  rem  which  re- 
quires that  they  should  be  in  a  court  of  admirahy.  A 
Vol.  IV.  3  T. 
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TheUnitcd  court  of  common  law  is  as  competent  to  the  trial  of  such 
S  fATB8      cases  as  a  court,  of  admirahy.     The  high  court  of  ad- 

Bets&y  8ic.  iniralty  in  England  exercises  no  original  jurisdiction  in 
revenue  cases.  It  hears  only  apptala  in  9uch  cases  from 
the  vice -admiralty  courts  in  the  Golonies,  to  whom  the 
jurisdiction  is  given  by  an  act  of  parliament.  2  Browne^ 
Civil  Law,  492.  2  Bo6.  189«  The  Sarah.  4  Inst.  135. 
139.  2Browney  75.  76.  3  Bi.  Comm.  106.  Parker^ 
23.  273. 

Nor  were  such  cases  ever  supposed  by  the  people  of 
this  country  to  be  rightfully  classed  among  causes  of 
admiralty.  It  was  one  of  our  serious  grievances,  and 
of  which  we  complained  against  Great  Britain  in  our 
remonstrances  to  the  King,  and  in  our  addresses  to  the 
people  of  Great  Britain,  while  we  were  colonies,  that 
the  jurisdiction  of  the  courts  of  vice-admiralty  was 
extended  to  cases  of  revenue.  JournaU  of  the  old  Coh^ 
grcsa^  voL  1.  p.  47.  Such  being  the  undersUnding  of 
.the  people  of  this  country  at  the  ^adoption  of  the  consti- 
tution, we  are  to  presume  that  the  words  *^  cases  of  ad- 
miralty atid  maritime  jurisdiction^^*  did  not  include  cases 
of  seizure  like  the  present.  The  9th  section  of  the  ju- 
diciary act  (vol.  \,  p.  53.)  is  to  be  construed  with  a  re- 
ferefice  to  the  meaning  of  tlfose  expressions  in  the  con- 
stitution ;  and  if  it  cannot,  consistently  with  the  force 
of  its  tcrmS)  be  reconciled  with  the  constitution,  it 
must  yield  to  the  superior  obligation  of  that  instrument. 
I'he  words  of  that  section  .of  the  act,  as  far  as  they  af- 
fect the  present  question,  are,  ^^  and  shall  also  have  ex- 
clusive original  cognizance  of  all  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  including  all  seizures 
under  laws  of  impost,  navigation,  or  trade,  of  the  Uni- 
ted States,  where  the  seizures  are  made  on  waters  which 
are  navigable  from  the  sea  by .  vessels  of  ten  or  more 
tons  burthen,  within  their  respective  districts  as  well  as 
upon  the  high  seas  :  saving  to  suiters,  in  all  cases,  the 
right  of  a  common  law  remedy,  where  the  common  |aw 
is  competent  to  give  it ; '  and  shall  also  have  exclusive 
original  cognizance  of  all  seizures  on  land,  or  other 
waters  than  as  aforesaid,  made,  and  of  all  suits  for 
penalties  and  forfeitures  incurred  under  the  laws  of  the  ' 
United'States."    ^^  And  the  trial  of  issues  in  fact  in  the 
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district  courts,  in  all  causes,  except  civil  causes  of  ad-  ThbUbitko 
.  miralfy  and  maritime  jurisdiction,  shall  be  by  jury. "  States 

Betsey^   &c 
The  word  *'*'  including*^  means  oijly,  moreover j  or, 
m  well  as. 

The  district  coiirt  shall  have  exclusive  original  cog- 
nizance of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  including^  within  its  exclusive  original 
cognizance,  all  seizures,  &c.  It  does  not  mean  inchi- 
ding  within  the  expression  "  all  civil  causes  of  admiral' 
ty^^  &c.  If  such  cases  of  seizure  were  civil  causes  of 
admiralty  and  maritime  jurisdiction,  there  was  no  ne- 
cessity to  enumerate  them,  because  the  expression,  all 
civil  causes  of  admiralty,  &c«i  certainly  included  them* 
If  they  were  not  civil  causes  of  admiralty  and  maritime 
jurisdiction,  congress  could  not  make  them  such,  nor 
by  forcing  them  into  that  class,  deprive  the  citizen  of 
his  right  to  a  ttial  by  jury.  Congress  had  no  such  in- 
tention, for  in  the  very  same  breath  they  say,  ^^  saving 
to  suiters,  in  all  cases,  the  right  of  a  common  law  re- 
medy, where  the  common  law  is  competent  to  give  it.'' 
We  have  seen  that  in  all  cases  of  seizure  for  breaches 
of  the  laws  of  revenue,  trade  or  navigation,  the  com- 
mon law  is  competent  to  give  a  remedy ;  and  conse- 
quently this  suiter  is  entitled  to  it* 

Tl^e  several  acts  of  congress  creating  forfeitures  for 
breaches  of  the  laws  of  revenue,  &c*  all  seem  to  refer 
to  the  exchequer  practice,  rather  than  to  that  of  the  ad- 
miralty* 

In  the  act  for  registering  vessels,  passed  the  31st  of 
December ^  1792,  {OswaUPs  edition  of  the  Acts  of  Con- 
gress^ voL  2.  p.  lo4.  144^  sect.  4*  and  16*)  if  the  own- 
er shall  take  a  false  oath,  ^^  there  shall  be  a  forfeiture  of 
the  vessel^  &c*  or  of  the  value  thereof,  to' be  recovered 
with  costs  of  suit^^  of  the  person  taking  the  false  oath. 
So  in  case  of  the  sale  of  a  vessel  to  a  foreigner  it  shall 
be  forfeited  in  a  certain  case,  ^*  provided  that  if  it  sh^U 
be  made  appear  to  the  jury  before  whom  the  trial  for 
such  forfeiture  shall  be  had,  that,"  &c.  and  the  penal- 
ties and  ybr/Sri^t/rr^,  under  that  act  were' to  **be  sued 
for^  prssecuted  and  recovered j^  in   such   courts.   8rc 
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TBBUifiTBD  as  penalties  and  forfeitures  under  the  act  for  the  coUec« 
STATSi       ^j^j^  ^f  duties^  8tc.  •  Hence  it  is  evident  that  congress 

BBTtKY,  &c.  intended  that  all  cases  of  forfeiture  should  be  tried  by 
jury,  llie  expressions  In  the  act  respecting  regis- 
tering of  vessels,  explain  what  may  {otherwise  appear 
doubtful  in  the  act  concerning  the  collection  of  duties, 
as  to  the  mode  of  prosecution* 

So  in  the  act  suspending  intercourse  with  Prance,  voL 
1.  p.  245.  offending  vessels  are  made  Kable  to  be  seised, 
**  and  may  be  prosecuted  and  condemned  in  any  circuit 
or  district  court  of  the  United  States,  which  shall  be 
holden  within  or  for  the  district  where  the  seizure  shall 
be  made." 

But  by  the  judiciary  act  no  circuit  court  could  take 
original  cognizance  of  civil  causes  of  admiralty  and 
maritime  jurisdiction ;  hence  it  is  obvious  that  congress 
did  not  consider  such  seizures  as  civil  causes  of  admi- 
ralty,  &c.  The  forfeiture  also  is  to  accrue  to  any  per- 
son **  who  will  inform  and  prosecute  for  the  same," 
which  shows  that  the  proceedings  were  to  be  at  com- 
mon law. 

All  the  forfeitures  under  the  act  for  the  collection  pf 
duties,  are  to  be  recovered  in  the  same  way.  Some  of 
them  being  cases  of  seizure  on  land,  must  be  tried  by 
jury,  therefore  aU  must.  And  in  sect.  7U  (voL  4.  p* 
391.)  it  is  said,  ^*  in  actions^  suits  or  informations' to. 
be  brought,  where  any  seizure  shadl  be  made  pursuant 
to  this  act,  if  the  property  be  claimed  by  any  person,  in 
every  such  case  the  onus  probani^  shaU  be  upon  such 
claimant."  These  expressions  all  indicate  pro^dings 
at  common  law  only. 


pro^dmgs 


The  B9th  sect*  in  p.  427.  speaking  of  the  recovery^* 
of  penalties^  clearly  refers  to  suits  at  common  law  ; 
and  when  speaking  of  forfoituires^  it  says,  **and  all 
ships,  goods,  &c.  which  shall  become  forfeited  in  vir- 
tue of  this  act,  shall  be  seized,  libelled  and  prosecuted 
as ^  aforesaid '^^  referring  to  the  mode  of  prosecution 
pointed  out  for  the  recovery  of  penalties.  Here  if  the 
word  **  libettcd*^  had  not  been  used  there  could  be  no 
doubt.    But  the  expression  ^^  libeikd^*  relates  as  well  to 
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seizures  on  land,  as  to  seizures  on  water ;  but  seizures  TbbUkitii> 
on  land  must  be  tried  by  jury  according  to  the  course     State* 
of  the  common  law.    llie  word  libel  therefore  does  not  Batsby,  &c. 
refer  exclusively  to  admiralty  proceedings. 

The  Excise  LatVj  voL  1.  ;»•  313.  makes  no  distinction 
betw.een  seizures  made  at  land,  and  those  made  on 
water. 

By  the  5th  amendment  to  the  constitution,  no  person 
shall  be  deprived  of  property,  without  due  process  of 
hews  which  means  by  due  process  of  the  common 
law. 

By  the  /th  amendment,  in  suits  at  common  law  the 
right  of  trial  by  jury  shall  he  preserved^  i.  e.  continued 
as  it  then  was.  At  that  time  all  municipal  seizures 
were  triable  at  common  law. 

^'ilie  act  prohibiting  the  intercourse  with  5t.  Domingo 
differs  from  that  under  which  the  Vengeance  was  prose- 
cuted. 

There  the  mode  of  prosecution  was  declared  to  be 
the  same  as  for  penalties  and  forfeitures  under  the  act 
for  collecting  duties ;  but  here  no  mode  of  prosecution 
is  prescribed. 

The  act  creates  two  offences. 

.1.  Sailing  to  St.  Domingo  without  being  destined  for 
that  island. 

^2.  Being  destined  and  saiimg  for  a  prohibited  port 
without  arriving  there.  The  offence  of  destination  is 
an  offence  on  land  and  to  be  tried  by  the  course  of  the 
common  law.  Hence  also  it  may  be  inferred  that  the 
other  offence  is  to  be  tried  in  the  same  manner.  No 
difference  is  made  bv  the  statute. 

The  act  requires  bonds  to  be  given  which  are  forfeit- 
ed if  the  offence  has  been  committed.  Suits  at  common 
law  upon  these  bonds  are  now  pending.  If  these  had 
been  tried  first  the  facts  must  have  been  decided  by  a 
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reUnitrd  jury,  and  by  the  7ih  amendment  of  the  constitution,* 
States       «i  ^^  f.^^^^  ^j^j  jjy  a  jury,  shall  be  otherwise  re-examin- 

Betsey  See  ^^  ^"  ^^Y  court  of  the  United  States  than  according  tQ 
the  rules  of  the  commsn  law*'^  The  consequence  would 
have  been  .that  this  case,,  involving  the  same  fact,  be- 
tween the  same  parties,  could  not  have  been  otherwise 
tried  than  by  a  jury.  It  could  not  have  been  the  inten- 
tion of  congress  that  in  one  case  the  same  fact  should 
be  decided  by  the  judge,  and  in  the  other  By  a  jury. 

The  case  of  the  Sallif  was  decided  upon  the  authority 
of  that  of  the « Vengeance,  without  argument;  and  is 
therefore  of  no  authority. 

i?9(/;iey.  Attorney- General,  in  reply,  was  stopped  by 
the  court  as  to  the  law  of  the  case. 

Marshall,  Ch.  J.  The  court  considers  the  law  as 
completely  settled  by  the  case  of  the  Vengeance^  A 
distinction  has  been  attempted  to  be  drawn  between 
this  case  and  that,  but  the  court  qui  see  no  difference. 
It  is  the  place  of  seizure,  and  not  the  place  of  com* 
mitting  the  offence,  which  decides  the  jurisdiction. 

It  has  been  said  the  word  **  including^^  /means  tnore^ 
over,  or  as  well  as  ;  but  if  this  was  the  meaning  of  the  • 
legislature  it  was  a  very  embarrassing  mode  of  express- 
ing the  idea.  It  is  clear  that  congress  meant  to  dis- 
criminate  between  seizures  on  waters  navigable  from 
the  sea,  and  seizures  upon  land  or  upon  waters  not  na- 
vigable ;  and  to  class  the  former  among  the  civil  causes 
of  admiralty  and  maritime  jurisdiction. 

The  only  doubt  which  could  arise  woidd  be  upon  the 
clause  of  the  constitution  respecting  the  trial  by  jury. 
But  the  case  of  the  Vengeance  setdes  that  point. 

The  sentence  of  the  circuit  court  was  reversed,  an4 
that  of  the  district  court  affirmed. 
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APPENDIX, 

Note  (A.) 

DOCUMENTS, 

^CCOMrANYXVC  TSK  PRESIDBHT's  MSSSAOK  OF  JANtlART  29^  UV- 


Wll.KINdON*S  FIRST  AFFIDAVIT. 


UNITED  STATES  v.  TOLLMAN  AND  SWARTWOUT. 

I,  JAMES  WILKINSONi  Inrigadier  general  and  comiriander  in  chief  of 
the  army  of  the  United  Statety  to  warrant  the  arrest  of  doctor  Erick  BoU* 
man,  on  a  charge  of  treason,  misprision  of  treason,  or  such  other  ofience 
against  the  government  and  laws  ot  the  United  States  as  the  fHUowing  facts 
Bsay  legally  charge  him  with,  on  my  honour  as  a  soldier,  and  on  the  Holy 
Evangc^sts  of  Almighty;  God,  do  declare  and  swear,  that  on  the  sixth  day 
of  November  last,  when  in  command  at  Natchitoches,  I  received  by  the 
hands  ci  a  Frenchman,  a  stranger  to  me,  a  letter  from  doctor  Erick  BoD- 
man,  of  which  the  following  is  a  correct  copy. 

JVeW'OrieoMj  3efiiembcr  37,  1806. 

«  SIR, 

.  <<  I  HAVE  the  honour  to  forward  to  your  excellency  the  enclo9ed  letters^ 
which  I  was  charged  to  deliver  to  you  by  our  mutual  friend.  I  shall  remain 
for  some  time  at  thb  place,  and  should  be  glad  to  learn  where  and  when  I 
may  have  the  pleasure  of  an  interview  with  you.  ;Have  the  goodness  to  in- 
form ne.of  it,  apd  please  to  directyour  letter  tP  me,  care  of 
or  inclose  it  under  cover  to  them. 

I  have  the  honour  to  be. 
With  great  respect,  Sir, 

Your  ej[oellency*s  most  obedient  servant, 

(Signed)  *<' ERICK  BOLLM AN. 

•«Gen.  WiLKiHSOR.'* 
Vol.  IV  3  M 
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Cohering  a  communication  in  cypher  from  colonel  Aaron  Burr,  of  whicli 
the  following  is  substantially  as  fair  an  interpretation  as  I  have  heretofore 
been  able  to  make,  the  original  of  which  I  hold  in  my  possession :  *^  I  (Aaron 
Burr)  have  obtained  funds,  and  have  actually  co7nmenced  the  enterprise. 
Detachments  from  diflFei-ent  points  and  under  different  pretences^  will  ren- 
dezvous on  the  Ohio,  1st  November.  Every  thing  internal  and  external 
favours  views  ;  protection  of  England  is  secured.  T.*  is  gone  to  Jamaica  to 
arrange  with  the  admiral  on  that  station,,  and  will  meet  at  the  Mississippi 
— — Knglaud-— — navy  of  the  United  States  arc  ready  to  join,  and  final  or- 
ders are  given  to  my  friends  and  followers  ;  it  will  be  an  host  of  choice  spi- 
rits. Wilkinson  shall  be  second  to  Burr  only  ;  Wilkinson  shall  dictate  the 
rank  and  pt*omotion  of  his  officers.  Burr  will  proceed  westward  1st  August, 
never  to  i*cturn  ;  with  him  go  iiis  daughter  ;  the  husband  will  follow  in  Octo- 
ber with  a  cor/i9  of  wort  hi  fa  ;  send  forthwith  an  intelligent  and  confidential 
friend,  with  whom  Burr  may  confer  ;  he  shall  return  immediately  with 
further  interesting  details  :  tliis  is  essential  to  concert  and  harmony  of 
movement  ;  send  a  list  of  all  pei*sons  known  to  Wilkinson  west  of  the  moun- 
tains, who  could  be  useful,  with  a  note  delineating  their  characters. 

By  your  messenger  send  me  four  or  five  of  the  commissions  of  your  off- 
eel's,  which  you  can  borrow  under  any  pretence  you  please  ;  they  shall  be 
returned  faithfully  :  already  are  orders  to  the  contractor  given  to  forward 
six  months'  provisions  to  points  Wilkinson  may  name  :  this  shall  not  be  used 
until  the  last  moment,  and  tlien  under  proper  injunctions  :  the  project  is 
brought  to  the  point  so  long  desired  :  Burr  euaranties  the  result  with  his 
life  and  honour,  the  lives,  the.  honour,  and  fortunes  of  hundreds,  the  best 
blood  of  our  country  :  Buna's  plan  of  operations  is  to  move  down  rapidly 
from  the  falls  on  the  fi£teeoth  of  November,  with  the  first  five  hundred  or 
one  thousand  men,  in  light  boats,  now  constructing  for  that  purpose ;  to  be 
at  Natchez  between  the  fifth  and  fifteenth  of  December,  then  to  meet  Wil- 
kinson i  then  to  determikie  .whether  it  will  be  expedient  in  the  first  ir  .«Uuice 
to  seize  on  or  pass  by  Baton  Rouge  :  on  receipt  of  this  send  Burr  an  an- 
swer ;  draw  on  Burr  for  all  expenses,  kc  The  people  of  the  coui.cry  to 
which  we  are  going  are  prepared  to  receive  us  :  their  agents  now  with  Borr 
sajr,  that  if  we  will,  protect  their  religion,  and  will  not  subject  them  to  a  fo- 
reign power,  that  in  three  weeks  all  will  be  settled*  The  Gods  invite  to 
glory  and  fortune  :  it  remains  to  be  seen,  whether  we  deserve  the  boon  : 
the  bearer  of  this  goes  express  to  you  ;  he  will  hand  a  formal  letter  oi  in- 
troduction to  you  from  Burr,  a  copy  of  which  is  hei'eunto  subjoined  :  he  is  a 
man  of  inviolable  honour  and  pei-fect  discretion  ;  formed  to  execute  rather 
than  to  project  ;  capable  of  relating  facts  with  fidelity,  and  incapable  of  re- 
lating them  otherwise  :  he  is  thoroughly  informed  of  the  plans  and  Intentions 
of  ,  and  will  disclose  to  you  as  far  as  you  inquire,  and  no  fur- 

ther :  he  has  imbibed  a  reverence  for  your  character,  and  may  be  embar- 
rassed in^'our  presence  ;  put  him  at  ease  and  he  will  satisfy  yon  :  doct6r 
Bollman,  equally  confidential,  better  informed  on  tlie  subject,  and  more  in- 
(clligent,  will  iiand  tais  duplicate. 

«  29fh  Ju!u:' 

'  I'rtutcM. 
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The  day  after  my  arHval  at  this  city^  the  26th  oif  November  last,  I  re- 
ceived another  letteftrom  the  doctor^  of  which  the  following  is  a  correct 
ctipy. 

**  .YeW'Orleantj  Mrvember  25,  1806. 

"SIR,  . 

"  Your  letter  of  the  16th  inst  has  been  duly  received  ;  supposing  that  you 
will  be  much  engaged  this  morning,  I  defer  waiting  on  your  excellency  till 
you  will  be  pleased  to  inform  me  of  the  time  when  it  will  be  convenient  to 
you  to  see  me. 

"  I  remain  with  great  i-espect, 

^*  Your  excellency's  oio&t  ol)cdient  servant^ 

"  EllICK  BOLLMAN. 

*<  His  exceUency  geu.  Wilkinson,  Fauxbourg.'* 

ifyrigny^  the  house  betweni  Madame  Trcvigftc  and 
M.  Macarty, 

On  the  30th  of  the  same  month  I  waited  in  person  on  doctor  E.  Bollroan, 
when  he  informed  me  that  he  had  not  heard  from  colonel  Burr  biucc  his  ar- 
rival here.  That  he  (the  said  doctor  £.  Bollman)  had  sent  dis))ntches  to 
colonel  Burr  by  a  lieutenant  Soence,  of  the  navy,  and  that  he  had  tccn  ad- 
vised of  Spence's  arrival  at  Nashville,  in  the  state  of  Tennessee,  and  ob- 
9ei*ved  that  colonel  Burr  had  proceeded  too  far  to  retreat ;  that  he  (colonel 
Burr)  had  numerous  and  powerful  friends  in*  the  United  Stales,  who  stood 
pledged  to  support  him  with  their  fonunes,  and  that  he  must  succeed.  That 
he  (the  said  doctor  Y^  Bollman)  had  written  to  colonel  Burr  on  the  subject  of 
provisions,  and  that  he  expected  a  supply  would  be  sent  from  New-York, 
and  also  from  Norfolk,  where  colonel  Burr  had  strong  connections.  I  did 
not  see  or  hear  from  the  doctor  again  until  the  5th  inst.  when  /  called  an 
him  the  second  time.  The  mall  having  arrived  the  day  before,  1  asked  him 
whetlier  he  had  received  any  intelligence  from  colonel  Burr  ;  he  informed 
me  that  he  had  seen  a  letter  from  colonel  Burr,  of  the  30th  October,  in 
which  he  (colonel  Burr)  gave  assurances  that  he  should  be  at  Natchez  with 
3,000  men  on  the  20th  December,  inst  where  he  should  wait  until  he  heard 
from  this  place  ;  that  he  would  be  followed  by  4,000  men  more,  and  that  be 
(colonel  Burr)  if  he  had  chosen,  could  have  raised  or  got  12,000  as  easily  at 
6,000,  but  that  he  did  not  think  that  number  necessary.  Confiding  fully  in 
this  information,  I  became  indiflPerent  about  further  disguise.  I  then  told 
the  doctor  that  I  should  most  certainly  oppose  colonel  Bnrr  if  he  came  this 
way.  He  replied  that  they  must  come  here  for  rquifimmta  and  shipr 
fling,  and  observed  that  he  did  not  know  what  had  passed  Ijetween  colon^ 
Burr  and  myself,  obliqued  at  a  sham  defence,  and  waived  the  subject 

From  the  documents  in  my  possession  and  the  several  communications, 
verbal  as  wcU  as  written,  from  the  said  doctor  Rrick  Bollman,  on  this  sub- 
ject, I  feel  no  hesitation  in  declaring  under  the  solemn  obligation  of  an  oath, 
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that  he  has  committed  mitprisioD  of  treasoo  against  the  government  of  the 
United  States. 

(Signed)  JAMES  WILKMSON. 

Signed  and  ^wom  to  this  14th  dajr  of  December^  180^  before  me  one  of 
the  justices  of  the  peace  of  this  county. 

(Signed)  J.  CARRICK. 

«<  PhUadelJihiay  July  35,  ISOe^ 

^  DEAR  SIR, 

**  Mr.  Swartwout,  the  brother  of  colonel  S.  of  New-York,  being  on  his  way 
down  the  Mississippi,  and  prcburoing  that  he  may  pass  you  at  some  post  on 
the  river,  lias  requested  of  mc  a  Jetter  of  introduction  which  I  give  with 
pleasure,  as  he  is  a  most  amiable  young  man,  and  highly  respectable  from 
nis  character  and  connections.  .1  i)ray  you  to  ailbrd  him  any  friendly  oiRces 
which  his  situation  may  require,  and  beg  you  to  pardon  the  trouble  which 
tbb  may  give  you. 

"  With  entire  respect, 

<^  Your  friend  and  obedient  servant, 

«  A.  BURR. 
'^HisexceUency  general  Wilkinson.'* 
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VROM   THE 

PRESIDENT  OF  THE  UNITED  STATES, 

TO  THX 

SENATE  AND  HOUSE  OF  REPRESENTATIVES. 


I  RECEIVED  from  Gen.  Wilkinson,  on  the  23d  inst.  his  affidavit,  char- 
ging Samuel  Swartwout,  Peter  V.  Ogden,  and  James  Alexander,  with  the 
crimes  described  in  the  affidaviti  a  copy  of  which  is  now  communicated  to 
both  Houses  of  Qongress. 

It  was  announced  to  me  at  the  same  time,  that  Swartwout  and  Bollman, 
two  of  the  persons  appi'ehended  by  him,  were  arrived  in  this  city,  in  custody 
each  of  a  military  omcer.  I  immediately  delivei*ed  to  the  attorney  of  the 
United  Slates,  in  this  district,  the  evidence  received  against  them,  with  in- 
structions to  lay  the  same  before  the  judges,  and  apply  for  their  process  to 
bring  the  accused  to  justice,  and  I  put  into  his  hands  orders  to  the  officers 
having  them  in  custody,  tO  deliver  them  to  the  marshal  on  his  application. 

TH  :  JEFFERSON. 

January  26,  1807. 


WILKINSONS  SFXOND  AFFIDAVIT. 

I,  JAMES  WILKINSON,  brigadier  general  and  commander  in  chief  of 
the  army  of  the  United  States,  to  warrant  the  arrest  of  Samuel  Swartwout, 
James  Alexander,  Esq.  and  Peter  V.  Ogden,  on  a  charge  of  treason,  mispri- 
sion of  treason^  or  such  other  oflence  against  the  govei*nment  and  laws  of 
the  United  States,  as  the  following  facts  may  Icj^hU)-  charge  them  with,  on 
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the  honour  of  a"^  soldier,  ani^  on  the  Holy  Evangelists  of  Almighty  God,  do 
declare  and  swear,  that  in  the  beginning  of  the  montli  of  OK^tol^r  last,  when 
in  comTpand  at  Natchitoches,  a  stranger  was  introduced  to  me  by  colonel 
dishing,  by  the  name  of  Swart wout,  whoa  few  minutes  after  the  colond  re- 
tired from  the  room,  alifit  into  my  hand  a  letter  of  formal  introduction  from 
cdonel  Burr,  of  which  the  following  is  a  correct  copy : 

^  PhUadeifihiaj  35th  July^  1806. 

«<  DEAR  SIR, 

^  Mr.  Swartwout,  the  brother  of  colonel  S.  of  New-York,  being  on  his  way 
down  the  Mississippi,  and  ni-esuming  that  he  may  pass  you  at  some  post  on 
the  river,  has  requested  ot  me  a  letter  of  introduction  which  I  give  with 
pleasure,  as  he  is  a  most  amiable  young  man,  and  highly  respected  from  his 
character  and  connections.  I  pray  you  to  aff»rd  him  anv  friendly  offices 
which  his  situation  may  require,  and  beg  you  to  pardon  the  trouble  which 
this  may  give  you. 

**  With  entire  respect, 

'^  Your  friend  and  obedient  servant, 
(Signed)  "A.  BURR. 

«*  His  excellency  general  Wilkinson." 

Together  with  a  packet  Which  he  informed  me  he  was  charged  by  the  same 
person,  to  deliver  me  rn  firivaie^  this  packet  contained  a  letter  in  cypher 
mm  colonel  Burr,  of  which  the  following  is  aubatantiatly  as  hiv  an  inteq^re- 
tation  as  /  have  heretofore  been  able  to  make,  the  original  of  which  I  hold 
in  my  possession : 

**  I,  Aaron  Burr,  have  obtained  funds  and  have  actually  comnienced  the 
enterprise.  Detachments  from  different  points  and  under  different  pi*etences, 
will  rendezvous  on  the  Ohio,  Ist  November.  Every  tiling  internal  and  ex- 
ternal favours  views ;  protection  of  England  is  secured  :  T^—  is  going  to 
Jamaica,  to- arrange  with  the  admiral  on  that  station  ;  it  will  meet  on  the 
Mississippi— -Englaudo— Navy  of  the  United  States  are  readv  to  join,  and 
final  orders  are  given  to  my  friends  and  fdlowers :  it  will  be  an  host  of  choice 
spirits.  Wilkinson  shall  be  second  to  Burr  only  :  Wilkinson  shall  dictate  the 
rank  and  promotion  of  his  officers.  Burr  will  proceed  westward  1st  August, 
never  to  return  ;  with  him  go  his  daughter  ;  the  husband  wUl  follow  in  Oc- 
tober, with  a  corps  of  vforthica. 

^*  Send  forthwith  all  intelligent  and  confidential  friend  with  whom  Burr  may 
confer ;  he  shall  return  immediately  with  further  interesting  details :  thift  is 
essential  to  concert  and  harmony  of  movement  :  send  a  list  of  all  pei*sons 
known  to  WUkinaon^  west  of  tlie  .mountains,  who  may  be  useful,  witli  a  note 
delineating  their  characters.  By  your  messenger  send  me  four  or  five  of  the 
commissions  of  your  officers,  which  vou  can  borit>w  under  any  pretence  you 
please  ;  they  sliall  be  returned  faitiifully.  Already  arc  orders  to  the  con- 
tractor given  to  forward  six  months'  provisipns  to  points  Wilkinson  may  name : 
tliis  shall  not  be  used  until  the  last  liiomcut,  and.  then  under  prqici' injunc* 
tions  ;  the  project  is  brought  to  the  point  so  long  dcbircd  :   Burr  guaranlioc 
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the  result  with  his  life  and  honour  ;  with  the  lives,  the  honour  and  fortunes 
of  hundreds,  the  best  blood  of  our  country.  Burr's  plan  of  operations  is  to 
move  down  rapidly  from  the  falls  on  the  15th  November,  with  the  first  500 
or  1,000  men,  in  light  boats  now  constructing  for  that  purpose,  to  be  at  Nat- 
chez between  the  5th  and  15th  of  December ;  there  to  meet  Wilkinson  ;  there 
to  determine  whether  it  will  be  expedient  in  the  first  instance  to  seize  on  or 
pass  by  Baton  Rguge  :  on  receipt  of  this,  acnd  an  answer  ;  draw  on  Burr  for 
all  expenses,  &c  The  people  of.  the  country  to  which  we  are  going  are  pre- 
pared to  receive  us :  their  agents  now  with  Burr  say,  that  if  we  will  pro- 
tect their  religion,  and  will  not  subject  them  to  a  foreign  power,  that  in  tliree 
weeks  all  will  be  settled.  The  Gods  invite  to  glory  and  fortune  :  it  remains 
to  be  seen  whether  we  deserve  the  boon :  the  bearer  of  tliis  goes  express  to 
you ;  he  will  hand  a  formal  letter  of  introduction  to  y6u  from  Burr  ;  he  is  a 
man  of  inviolable  honour  ftnd  perfect  discretion  ;  fornied  to  execute  rather 
than  to  project ;  capable  of  relating  facts  with  fidelity,  and  incapable  of  rela« 
ting  them  otherwise  :  he  is  thoroughly  informed  of  the  plans  and  intentifios  of 
,  and  will  disclose  to  you  as  far  as  you  inquire,  and 
no  further  :  he  has  imbibed  a  reverence  for  your  character,  and  may  be  em- 
barrassed in  your  presence  :  put  him  at  ease  and  he  will  satisfy  you. 

n  29tli  Julf^.'* 

I  instantly  resolved  to  avail  myself  of  the  reference  made  to  the.  bearer^ 
and  in  tlie  course  of  some  days,  drew  from  him  (the  said  Swart wout)  the 
following  disclosure  :  ^*  That  he  had  been  dispatched  bv  coldnel  Burr  from 
Philadelphia,  had  passed  through  the  states  of  Ohio  and  Kentucky,  and  pro- 
ceeded from  Louisville  for  ^.  Louis,  whet*e  he  expected  to  find  me,  but  dis- 
covering at  Kaskaskias  that  1  had  descended  the  river,  he  procured  a  skiiT, 
hired  hands,  and  followed  me  down  the  Mississippi  to  Foi*t  Adams,  and  from 
thence  set  out  for  Natcliitoches,  in  company  with  captains  Sparks  and  Hooke, 
under  the  pretence  ef  a  disposition  to  take  part  in  the  campaign  against  the 
Spaniards,  then  depending.  Tliat  colonel  Burr  with  the  support  of  a  powerful 
association,  ex tendmg  from  New-York  to  New-Orleans,  was  levying  an  armed 
body  of  r,000  men  from  the  state  of  New- York  and  the  western  states  and  terri- 
tories, with  a  view  to  carry  an  expedition  against  the  Mexican  provinces,  and 
that  500  men  under  colonel  Swartwout  and  a  colonel  or  major  Tyler,  were  to 
descend  the  Alleghany,  for  whose  accommodation  light  boats  had  been  built 
and  were  ready .''  I  inquired  what  would  be  their  course  :  he  said,  '*  this 
territory  would  be  revolutionized,  where  the  people  were  ready  to  join 
them,  and  that  there  would  be  some  seizings  he  supposecj,  at  New-Orleans  ; 
that  they  expected  to  be  ready  to  embark  about  the  first  of  February,  and 
intended  to  land  at  Vera  Cruz,  and  to  march  from  thence  to  Mexico."  I 
observed  that  there  were  several  millions  of  dollars  in  the  butik  of  tliis 
place  ;  to  which  he  replied,  "  We  know  it  fiill  well  ;"  and  on. remarking 
that  they  certainly  did  not  mean  to  violate  private  property,  he  said  they 
•*  merely  meant  to  boiTow,  and  would  return  it  ;  that  they  must  equ^  tKem- 
•elves  in  New-Orleans  ;  that  they  expected  naval  protection  from  Great 
Britain  ;  that  the  capt.  —  and.  the  officers  of  our  navy 'were  so  disgusted 
with  the  government  that  they  were  ready  to  join  ;  that  similar  disgusts  pre- 
vailed throughout  the  western  country,  where  the  peopi^  were  zealous  in 
fiivour  of  the  enterprise,  and  that  pilot  boat  built  sch(x>ners  were  contracted 
for  along  our  southern  coast  for  their  service ;  that  he  had  been  accompanied 
from  the  falls  of  Ohio  to  Kaskaskias,  ami  from  thence  to  Fort  Adan^s.  by  a 


Digitized  by 


Google 


462  APPENDIX. 

Mr.  Ogden,  who  had  proceeded  on  to  New-Orleaof  with  letters  from  l  ,„■■■■ 
Burr  to  his  friends  there*'*  Swartwout  asked  me  whether  I  had  heard  Iroai 
doctor  Bollman  -;  and  on  my  answering  in  the  negativCi  he  espreated  mat 
surprise^  and  observed^  <<  'Fhat  the  doctor  and  a  Mr.  Alexander  had  kft 
Philadelphia  before  him,  with  dispatches  for  me,  and  that  they  were  to 
proceed  by  sea  to  New-Orleans,  where  he  iai4  they  most  have  arrifed." 

Though  determined  to  deceive  him  if  ponsihle,  i  could  not  refrain  teuing 
Mr«  Swartwout  it  was  impdasible  that  I  could  ever  dishonour  my  commiaaion ; 
and  I  believe  I  duped  him  1^  my  admiration  of  the  plan,  and  by  obaervingi 
^  That  although  1  could  not  join  in  the  expedition,  the  engagements  which 
the  Spaniards  had  prepared  for  me  in  my  front,  might  prevent  my  opposing 
it  :**  Yet  I  did  the  moment  I  had  decyphered  the  letter,  put  it  into  -the 
hands  of  colonel  Gushing,  my  adjutant  and  inspector,  malung  the  declaration 
that  I  should  oppose  the  lawless  enterprise  with  my  utmost  'force.  Mf« 
Siyartwout  informed  me  he  was  under  engagements  to  meet  colonel  Bnrr  at 
Nashville  the  30th  of  November,  and  requested  of  me  to  write  him,  which 
I  declined  ;  and  on  his  leaving  Natchitoches  about  the  18th  of  October^  I  im- 
mediately employed  '  lieutenant  T.  A.  Smith  to  convey  the  inibrmatifln,  in 
substance,  to  the  President,,  without  the  commitment  of  names  ;  for,  from 
the  extraordinary  nature  of  the  project,  and  the  more  extnUMrdinary  appeal 
to  me,  I  could  not  but  doubt  its  reality,  notwithstanding  the  testimony  before 
me,  and  I  did  not  attach  solid  belie'f  to  Mr.  Swartwout's  reporu  reelecting, 
their  intentions  on  this  territory  and  city,  until  I  received  confirmatory  advice 
from  St  Louis. 

After  my  return  from  the  Sabine,  I  crossed  the  country  to  Natchez,  and 
on  my  descent  of  the  Mississippi  from  that  place,  I  found  Swartwont  and 
Peter  V.  Ogden  at  Fort  Adams :  with  the  laUerl  held  np^e^mmunication,  hot 
was  informed  by  Swartwont,  that  lie  (Ogden)  had  reufmed  so  for  from  New- 
Orleans,  on  his  route  to  Tennessee,  but  had  been  so  much  alarmed  by  certain 
reports  in  circulation  that  he  was  afhiid  to  proceed.  I  inquired  whether  he 
bore  letters  with  him  from  New-Orleans,  and  was  informed  by  Swartwont 
that  he  did  not,  but  that  a  Mr.  Spence  had  been  sent  from  New-Orleans 
through  the  country  to  Nashville,  with  letters  for  colbnel  Burr. 

I  reached  this  city  the. 25th  ultimo,  and  on  tlie  next  morning  James.  Alex« 
ander,  esq.  visited  me  :  he  inquired  of  me  aside  whether  I  had  seen  doctor 
Bollman,.  and  on  my  answering  in  the  negative,  he  asked  me  whether  I 
would  suQer  him  to  conduct  Bollman  to  me,  which  I  refosed.  He  appeared 
desirous  to  communicate  something,  but  I  felt  no  inclination  to  inculcate  this 
young  man,  and  he  left  me.  A  few  days  after  he  paid  me  a  second  visit,  and 
seemed  desirous  to  coma)unicate,  which  I  avoided  until  he  had  risen  to  take 
leave  ;  I  then  raised  mv  finger,  and  observed,  <*  Take  care,  yon  are  playing 
a  dangerous  game."  tie  answered,  ^  It  will  succeed."  I  again  observed, 
**  Take  care  y*  and  he  replied  with  a  strong  affirmation,.  ^  Bnrr  will  be 
here  by  the  beginning  of  next  month.'*  In  addition  to  these  corroborating 
circumstances  against  Alexander,  I  beg  leave  to  refer  to  the  accompanying 
documents,  A,  B.  From  all  which  I  feel  no  hesitation  in  declaring,  imder 
the  solemn  obligation  of  an  oath,  tliati  do  believe  the  said  Swartwout,  Alex- 
ander^ and  Ogden,  have  been  parties  to,  and  have  been  concerned  in  .the  in- 
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mrrcetioh  formed  or  ferming  in  4]ie  Jtatts  and  tefritories  on  the  Ohio  and 
Miniiitppi  riTert,  against  the  laws  and  constitution  of  the  United  Sutes. 

(Signed)  JAMES  WILKINSON. 

Sworn  to,  and  sobtcribed  before  m^  this  26th  day  of  December,  in  tt^e 
year  of  our  Loal|  1806. 

(Signed)'  GEORGE  POLLOCK, 

Ju9tice  qf  the  Peaccj  for  the 

county  qf  OrUam. 


Ttte  following  are  the  depositions  made  in  open  court,  and  alluded  to  in  the 
ibregdng  statement : 

THE  DEPOSITION  OF  WILLIAM  EATON,  ESQ. 


^  Early  last  winter,  col.  Aaron  Burr,  late  vice-president  of  the  United  States, 
signified  to  me^  at  this  place,  that,  under  the  authoritv  of  the  jgeneral  gOTem* 
ment,  he  was  organizing  a  secret  expedition  against  the  Danish  provinces  ofe 
our  south-western  borders,  which  expedition  he  was  to  lead,  and  in  which  he 
WM  authorised  to  invite  me  to  take  Uie  command  of  a  division.  I  ^ad  never 
before  been  made  personally  acquainted  with  coLBurr ;  and,  having  for  many 
years  been  employed  in  foreign  service,  I  knew  but  littk  about  the  estimation 
this  gentleman  now  held  in  the  opinion  of  his  countrymen  and  his  ^emment ; 
tlie  rank  and  confidence  by  which  he  had  so  lately  been  distinguished  left  me 
no  right  to  suspect  his  patriotism.  I  knew  him  -a  soldier.  In  case  of  la  war 
wkh  the  Spanish  nation,  which  from  the  tenor  of  the  president's  message  to 
hodi  houses  of  congress  seemed  probable,  I  should  have  thought  it  my  duty  t^ 
obey  so  honourable  a  call  of  my  country  ;  and,  under  that  impression,  I  did 
engage  to  embark  in  the  expedition.  I  had  frequent  interviews  with  coL 
Berrln  this  city— and,  for  a  considerable  time,  his  object  seemed  to.  be  to  in- 
struct me  by  maps,  .and  other  information,  the  feasibility  of  penetrating  to 
Mexico— -always  carrying  forward  theldea  that  the  measure  was  authorised 
by  government  At  length,  seme  time  in  February,  he  began  by  degrees  to 
enveil  himself.  He  reproached  the  government  with  want  of  character,  want 
of  gratitude,  a|id  want  of  justice.  He  seemed  desirous  of  irritating  resentment 
in  my  breast,  by  dilating'bn  certain  injuries  he  felt  I  had  suflfered  from  reflec* 
lions  made  on  the  floor  w  the  house  of  representatives  concerning  my  opera- 
tions in  Barbary,  and  from  the  delays  of  government  in  adjusting  my  claims 
fofc  disbursements  on  that  coast  durmg  my  consular  agency  at  Tunis-;  and  he 
said  he  would  point  me  to  an  honourable  mode  of  indemnity.  I.n  ^w  begi'n  fe 
Vol.  IV.  3  W 
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Entertain  a  suspicion  that  Mr.  Burr  was  projecting^  an  unauthorised  militarjr 
ex])edition,  whicli,  to  mc,  was  enveloped  in  mystery  ;  and,  desirous  to  draw 
an  explanation  from  him,  iKoflfcred  him  to  suppose  me  resigned  to  bis  coimseL 
He  now  laid  open  his  project  of  revolutionising  the  western  country,  separa- 
ting it  from  the  union,  establiHhing  a  fnonarcliy  there,  of  which  he  was  to  be  the 
sovereign,  and  New-Orleans  to  be  his  capital ;  organising  a  force  od  the  wa- 
ters of  the  Mississipi,  and  extending  conquest  toMexica  I  suggested  a  num- 
ber of  impediments  to  his  scheme— such  as  the  republican  habits  of  the  citi- 
zens of  that  country,  and  their  affection  towards  our  present  administration  of 
government ;  the  want  of  funds;  the  resistance  he  would  meet  from  the  regu« 
lar  army  of  the  United  States  on  those  frontiers ;  and  the  opposition  of  Miranda, 
in  case  he  should  succeed  to  republioanise  the  Mexicans. 

Mr.  Burr  found  no  difficulty  in  i*emovmg  these  obstacles— he  said  he  had» 
the  preceding  season,  made  a  tour  through  that  country,  and  had  secured!  the 
attachment  of  the  principal  citizens  of  Kentucky,  Tennessee,  and  Loui'sianay 
to  his  person  and  his  measures;  declared  he  had  inexhaustible  resources  t» 
funds ;  assured  me  the  regular  army  would  act  with  him,  and  would  be  rein- 
forced by  ten  or  twelve  thousand  men  from  the  above  mentioned  states  and  ter- 
ritory, and  fi*om  other  parts  of  the  union  ;  said  he  had  powerful  agents  iu  the 
Spanish  territory ;  and,  as  for  Miranda,  said  Mr.  Burr,  we  must  hang  Mi- 
randa. He  now  proposed  to  give  me  the  second  command  in  his  army.  I 
asked  him  who  should  have  the  chief  command  ?  He  said.  General  WUkW" 
tton,  I  observed  it  was  singular  that  he  should  count  on  general  Wilkinson  ; 
the  elevated  rank  and  high  trust  he  now  held  as  commander  in  cluef  of  our 
army  and  governc  r  of  a  province,  he  would  hardly  put  at  hazard  for  any  pre- 
carious prospects  of  aggrandizement  Mr.  Burr  said,  general  Wilkinson 
balanced  in  the  confidence  of  government^  was  doubtful  of  retaining  much 
longer  the  consideration  he  now  enjoyed,  and  was  consequently  prepared  to 
secure  ta himself  a  permanency^  I  asked  Mr.  Burr  if  he  knew  general  Wilkin* 
son  ?  He  answered  yes,  and  echoed  the  question.  I  said  1  knew  him  well. 
<'  What  do  you  know  of  him  V*  said  Mr.  Burr.  I  kliow,  I  replied,  that  gene- 
ral Wilkinson  will  act  as  lieutenant  to  no  man  in  existence.  ^' You  are  in  an 
error,"  s^dMr.  Burr  ;  "  WUkinnon  wiiiact  tu  lieutenant  to  me'*  From  the 
tenor  of  repeated  conversations  with  Mr.  Burr,  I  was  induced  to  believe  Uie 
plan  of  separating  the  union,  which  be  had  contemplated,  had  been  communi- 
cated to  and  approved  of  by  general  Wilkinson ;  (though  I  now  suspect  it  an 
artful  argument  of  seduction  ;)  and  he  often  expressed  a  fiill  confidence  that 
the  general's  influence,  the  offer^f  double  4>ay  and  double  rations,  the  proa- 
pect  of  plunder,  and  the  ambition  of  achievement,  would  draw  tlie  army  into 
his  measures.  Mr.  Burr  talked  of  the  establishment  of  an  indq)endeDt  govern- 
ment west  of  the  Alleghany  iis  a  matter  of  inherent  constitutional  right  of  the 
people,  a  change  which  would  eventually  take  place,  and  for  t)ie  operation  of 
which  the  present  crisis  was  peculiarly  mvourable.  There  was,  said  he,  no 
energy  in  thego\*ernment.to  be  dreaded,  and  the  divisions  of  political  opinions 
throughout  the  union  was  a  circumstance  of  which  we  should  profit.  There 
were  vei7  <nany  enterprising  men  among  us,  who  aspired  to  something  beyond 
the  dull  pursuits  of  civil  life,  and  who  would  volunteer  in  this  enterijrise,  and 
tlie  vast  territory  belonging  to  the  UnitedStates,whi9h  offered  to  adventurers, 
and  the  mines  ot  Mexico,  would  bring  strength  to  his  standard  from  all  quar- 
ters.   I  listened  to  the  exi)ositioii  of  colonel  Burr's  views  with  seeming- acqui- 
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esceivbe.  Etery  interriew  conTlnced  me  moreand  more  tliat  he  had  organized 
a  de<^  laid  plot  of  treasioD  in  the  west^  in  the  agu>inpUshnfient  of  which  h^  felt 
fully  confident  Tilly  at  length,  I  discovered  that  hi^  ambition  was  not  bound- 
ed t>f  the  waters  of  the  Mississippi  and  Mexico,  but  that  he  meditated  ovet*- 
throWing  the  present  government  of  oiir  countrvi  He  said,  if  he^cduld  gain 
over  the  manne  coi*ps,'and  secure  the  naval  commanders,  Truxton,  Preble, 
Dencatur,  and  otheni,  he  would- turn  Congrcaa  neck  and  heeU  out  qfdoor%^  oh" 
^•Hnate  the  Prendent^  teize  on  the  treasury  and  the  navy^  and  declare  htni" 
•elf  the  protector  qfari  energetic  government.  The  honourable  trust  of  cor- 
rupting the  marine  corps,  and  of  sounding  commodore  Preble  and  captain  De- 
catur, colonel  Burr  proposed  confiding  to  mev  Shocked  at  tJiiH  proposition,  I 
dropped  the  mask,  and  exclaimed  against  his  views.  He  talked  of  the  degra- 
tled  situation  of  our  country,  and  the  necessity  of-  a  blow  by  which  its  energy 
and  iu  dignity  should  l>e  restored— -said,  if  that  blow  could  be  struck  here  at 
tills  time,  he  was  confident  of  the  support  of  the  best  blood  of  America.  I  told 
colonel  Burr  he  deceived  himself  in  presuming  that  he,  or  any  other  nmn, 
cUMild  excite  a  party  in  this  country  who  would  countenance  him  in  such  a  plot 
of  despemtibn,  murder  and  treason,  '  He  replied,>that  he,  perhaps,  knew  1^- 
ter  the  dispositions  of  the  influentiah  citizens  of  this  country  than  I  did.  I  told 
him  one  solitary'  word  would  destroy  him.  He  asked,  what  word  ?  I  answer* 
ed, '  Ueurfter  !  He  smiled  at  my  hesitation,  and  quoted  some  great  examples* 
in  hit  favour.  I  observed  to  him,  that  I  had  lately  travelled  from  one  extreme 
of  the  union  to  the  other ;  and,  though  I  found  a  diversity  of  political  opinion 
among  the  people,  they  appeared  united  at  the  most  distant  aspect  of  national 
danger.  That,  for  the  section  of  the  union  to  which  I  belonged,  I  would  vouch, 
should  he  succeed  in  the  first  histiince  here,  he  would  within  six  we^s  after- 
waid  have  his  thro^it  cut  by  Yankee  militia.. 

Though  wild  and  extravagant  Mt.  Burr*s  last  project,  and  though  fraught 
with  premeditated  slaughter,  I  fdt  very  easy  on  tlie  subject,  because  its  de- 
leat  he  had  deposited  in  my  own  hands.  I  did  not  feel  so  secure  concerning  that 
of  dt^ointing  the  union.  But  the  very  interesting  and  embarrassing  situation 
in  which  hit  communications  placed  me,  left  me,  I  confess,  at  a.  stand  to  know 
how  to  conduct  myself  with  propriety.  He  had  committed  rio  overt  act  of 
aggression  aniinst  law,  I  could  draw  nothing  from  him  in  writing,  nor- could 
I  learn  that  he  had  exposed  his  plans  to  any  person  near  me,  by  whom  my 
testimoDy  could  be  supported,    rie  had  mentioned  to  roe  no  persons  who  were 


princlpaUv  and  decidedly  engaged  with  him,  except  general  Wilkinson,  a  Mr. 
Alston,  who  I  fiaind  was  his  son-in-law,  and  a  Mr.  Ephraim  Kibby,  late  a  cap- 
lain  of  rangert  in  general  Wayne's, armv.  Satisfied  that  Mr^  Burr  was  reso- 
lute in  pnshmg  his  project  of  rebellion  in  the  west  of  the  Alleghany,  and  ap* 
lireheiitive  that  it  wat  too  well  and  too  extensively  organized  to  be  easily  sup- 
pressed ;  thoup;h  I  dreaded  the  weight  of  his  character  when  laid  in  the  balano; 
against  my  solitary  assertion,  I  brought  myself  to  the  resolution  to  endeavour 
to  defeat  it  by  gettin^^  him  removed  from  among  us,  or  to  expose  myjself  to  all 
eonseauence«-  by  a  disclosure  of  hb  intentions.  Accordingly^  I  waited  on  the 
Pretident  of  the  United  Statet ;  and  after  some  desultory  conversation,  in 
which  I  aimed  to  draw  jiis  view  to  the  westward,  I  used  the  fi*eedom  to  say 
to  the  Preaident  I  thought  Mr.  Burr  should  be  sent  out  of  this  country,  and  gaVe 
lor  reason  that  I  believed  him  dangerous  in  it.  The  Pi*esident  aske'd  where  he 
thooldheteat  ?    I  mentioned  London  and  Cadiz.    The  President  thought  the 
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trust  too  important,  and  seemed  to  entertdn  a  doubt  oT  Mr.  Burr's  int^ri^'. 
I  intimated  that  no  one,  ^jei'haps,  had  stron^erp^unds  to  mistrust  Mr.  Burr*« 
moral  integrity,  than  myself;  yet,  I  believed,  ambition  so  much  predominate^ 
over  Iviiii,  that,  when  placed  on  an  eminence  and  put  on  his  honour,  respect  to 
himself  would  insure  his  fidelity :  .  His  talents  were  unquestionable.  I  per- 
ceived tiie  subject  was  disagreeable  to  the  President ;  and  to  pve  it  the  shortest 
counie  to  the  point,  declai-ed  my  concern  that  if  Mr.  Burr  were  not  in  *ome 
way  disfi09edx^y  we  ahouUi^  within  eighteen  months f  have  an  insurrection^  if 
not  a  revolution  J  on  the  vioters  qfthe  Miaaissififii,  The  President  answered, 
tlutt  he  /lad  too  much  confidence  in  the  information^  the  integrity^  and  the  at- 
tachment to  the  unifm^  of  the  citizens  of  that  country,  to  admit  znaftfirehennon 
of  the  kind.  I  am  happy  that  events  prove  this  confidence  well  placed.  As 
no  interrogatories  followed  my  expression  of  alarm,  I  thought  silence  on  the 
subject,  at  that  time  and  place,  became  me.  But  I  detailed,  about  the  same 
time,  the  whole  projects  of  Mr.  Burr  to  certain  members  of  congress.  ThejF 
believed  colonel  Burr  capable  of  any  thing,  and  agreed  that  the  fellow  ought 
Jo  be  hanged;  but  thought  his  projects  too  chimerical,  and  his  circumstances 
too  desperate,  to  give  the  subject  the  merit  of  serious  consideration.  The  to- 
tal security  of  feehng  in  those  to  whom  /  had  rung  the  tocsin,  induced  me  to 
suspect  my  own  apprehensions  unseasonable,  or  at  least  too  deeply  admitted ; 
and,  ctf^ourse,  I  grew  indiflferent  about  the  subject. 

Mr.  Burr's  visits  to  me  became  less  frequent,  and  his  conversation  less  fii* 
miliar.  He  appeared  to  have  abandoned  the  idea  of  a  general  revolntion,  but 
seemed  determined  on  that  of  the  Mississippi ;  and,  although  I  could  perceive 
symptoms  of  distrust  in  him  towards  me,  he  manifested  great  solicitude  to  en- 
gage me  with  him  in  the  enterprise.  Wear)^  of  his  importunity,  and  at  once  t0 
convince  him  of  mv  serious  attachnlents,  I  gave  the  following  toast  to  the 
public  :-ii-The  United  States — Palsy  to  the  brain  that  should  plot  to  dismem* 
ber,  and  leprosy  to  the  hand  that  will  not  draw  to  defend  our  union  ! 

I  doubt  whether  the  sentiment  was  better  understood  by  any  of  my  acquaint- 
ance than  colonel  Burr.  Our  intercourse  ended  here ;  we  met  but  selaom  kU 
terward.  I  returned  to  my  farm  in  Massachusetts,  arid  thought  no  more  of 
Mr.  Burr,  nor  his  empire,  till  sometime  late  in  September  or  beginning  of  Oc« 
tbber.  When  a  letter  from  Morriif'B^lkhap,  of  Marietta,  to  Timothy  £.  Daniel? 
Sifo',  rell  into  my  hands  at  Brimfield,  which  satisfied  me  that  Mr.  JEkirrhaid  ac^ 
tuatty  commenced  his  preparatory  operations  on  the  Ohia  I  now  spoke  pub- 
licly of  the  fact — ^traiutniitted  a  copy  of  the  letter  from  Belknap  to  the  depart- 
ment of  state,  and  about  the  same  time  forwarded,  through  the  hands  of  the 
post-master  general,  to  the  President  of  the  United  States,  a  statement  in  sub- 
stance of  what  is  here  above  detailed  concerning  the  Mississippi  conspiracy  of 
the  said  colonel  Aaron  Burr,  ^hich  is  said  to  have  been  the  first  formal  intel- 
ligence received  by  tiie  executive  on  the  subject  of  the  conspirator  being  in 
motion. 

I  know  pot  whether  my  country  will  allow  me  the  merit  of  correctness  of 
conduct  in  ^his  afiain  The  novelty  of  the  duty  might,  perhaps,  have  embar- 
rassed stronger  minds  than  mine.  The  uprightness  of  my  intentions  I  hope  will 
not  be  questioned. 


Digitized  by 


Google 


APPENDIX.  46r 

The  intenriewt  between  colonel  Burr  and  myself  fitnn  which  the  foregdng 
itatemeut  hasi  resulted,  were  chiefly  in  this  city,  in  the  months  of  February  a^d 
March,  last  year. 

WILLIAM  EATON. 

Workington  Oty^  Jan,  -26, 180r« 

Sworn  to  in  open  court,  this  26th  day  of  January,  1807. 

WILLIAM  BRENT,  Clerk. 


DEPOSITION  OF  JAMF^  L.  DONALDSON 


in  open  court  persotfftUv  appear^  Jiunes  Lowry  Donaldson,  who  being  duly 
si^ofo,  depoieth  and  saitb,  that  he  waa  ia  the  city  of  New-Orleans  in  the 
Orkaaa  territonr,  and  the  environs  of  said  city,  frain  the  15th  day  of  Octo* 
bee  to  the  lOth  day  of  December,  1806  ,  that  during  the  latter  part  of  this 
time  he  was  frequently  in  the  companjr  of  general  James  Wilkinson,  and 
▼iatted  the  general  the  day  after  his  ainyal  at  New-Orleans*  On  this  occa? 
eion,  this  deponent  received  in  confidence  from  general  Wilkinson  information 
to  the  following  purport  :  that  the  general  had  undoubted  and  indisputable 
evidence  of  a  treasonable  design  formed  by  Aaron  Burr  and  others  to  dis- 
member the  union,  by  a  separation  of  the  western  states  and  territories  from 
the  Atlantic  states  ;  that  New-Orleans  was  in  immediate  danger,  and  that 
he  had  concluded  n  hasty  compromise  with  the  Spaniards,  so  as  to  be  able 
to  withdraw  his  troops  insuntlv  to  this  the  immediate  olMect  of  attack  and 
great  vulnerable  point ;  that  he  had  received  a  letter  from  Burr  holding  forth 
great  faiducements  to  him  to  become  a  party,  of  which  he  showed  me  the 
original  incyphc^,  and  another  written  paper  purportbg  to  be  a  decyphered 
copy  of  the  letter.*  He  expressed  ^at  indignation  atthe  plot,  and  surprise 
that  one  so  well  acquainted  with  him  as  Burr  should  dare  to  make  to  him  so 
degfading  a  proposal*  and  declared  his  determination  of  defeating  tlie  enter- 
prise, or  penshinff  in  the  attempt  He  observed  in  addition  that  there  were 
many  agents  of  Mr.  Burr  then  in  the  town,,  who  had  already  been  assiduous 
in  their  visits,  and  towards  whom  he  was  determined  to  act  with  cautious 
ambiguity,  so  as  at  the  same  time  to  become  possessed  of  the  whole  extent  of 
the^lan,  the  persons  engaged,  and  the  time  of  its  execution,  and  a]§o  te. 
prevent  any  attempt  on  his  pei-aon,  of  which  he  declared  he  had  serious  ap. 
prehensions.  Of  tne  number  of  these  agents  he  was  not  aWare,  ,but  men- 
tioned the  names  of  two  of  whom  he  was  certain,  Messrs.  BoUman  and 
Alexander.  From  time  to  time,  as  this  deponent  had  interviews  with 
general  Wilkinson,  he  informed  this  deponent  that  be  had  received  ad- 
ditional information  respecting  the  movements  and  designs  of  Bui^  by  means 
of  these'agents,  of  whom  he  considered  BoUman  as  the  principal.    In  the 
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e^rae  of  these  transactions,  this  depenent  wbt  etiit>lafed'by  {itteral  WiL- 
laamon  in  Ihe  copying  of  certain  papers  and  dociinient%  and  preparing  cei^ 
tain  dispatches  for  the  general  government,  which  the  general  Intended  to 
fDrwai*d  by  the  brig  Thetis.'  While  thus  employed  at -the  general's  lodgings^ 
this  deponent  has  remarked  upon  two  different  occasions,  a  person  knock 
ibr  admittance  at  a  door  with  a  window  in  it  opposite  the  table  where  this 
deponent  was  sitttog,  whe,  this  deponent  was  informed  by  general  Witkmoii 
was  doctor  BoHman.  Upon  these  occasions  the  general  has  suddenly  risen 
from  his  seat,  and  accompanied  this  person  In  a  number  of  turns  up  and 
dswn  a  balcony  in  the  front  of  the  house,  apparently  engaged  ^in  deep;  con- 
versation. Upon  the  latter  of  these  occasions  the  general,  on  his  Vetum  into 
the  chamber  said  to  tliis  deponent,  *^  that  is  doctor  Bollmap;  his  infatoatioa 
b  truly  extraordinary  ;  he  persists  in  his  belief  that  I  am  with  Burr,  and  has 
this  moment  shewn  me  a  letter  from  the  latter,  in  which  he  says  that  he  is 
«n  be  at  Natchez  on  the  20tli  December  with  2,000  men,  that  4,000  will  fol- 
low, in  the  course  of  a  few  days,  and  tliat  he  could  witli  the  same  ease,  have 
procured  jdouble  that  number.**  General  Wilkinson  then  observed,  that  he 
had  obtained  all  the  information  he  wanted,  and  that  the  affidr  would  not  be 
kept  much  longer  a  secret  fi*om  ^e  public. 

When  this  deponent  left  the  city  of  New-Orleans,  the  inhabitants  of  that 
city  were  in  a  state  of  great  alarm,  and  apprehended  a  serious  attack  from 
Mr.  Burr  and  his  confederates ;  this  deponent  understood  that  mercantile 
bosbess  wais  much  embarrassed,  and  great  fears  were  entertained  of  con. 
tider^ble  .commercial  failures  in  consequence  of  the  embargo  which  had 
been'hnposed  ;  that  general  Wilkinson  was  taking  strong  measures  ^  de- 
tl^ice,  and  that  400  persons  were  then  actually  engaged  in  the  fortifications 
tf  the  city. 

Afid  foHber  this  deponent  saith  not 

JAMES  L.  DONALDSON. 

Sworn  to  in  open  court 

WILLIAM  BRENT,  CleriL 

January  26,  189/ 


DEPOSITION  OF  LIEUTENANT  W.  WILSON. 


I  left  New-Orleans  on  my  way  to  this  city  on  the  15th  of  December  last : 
at  that  time,  and  for  some  time  preceding,  the  strongest  apprehensions  and 
belief  universally  prevailed  among  the  inhabitanU  of  that  city,  that  Aaron 
Burr  and  his  c6nfederates  had  prepared  an  armed  force,  and  were  advan- 
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oinif  tOAttack  aqd  plunder  the  city  ;  in  ccmse^uetice  of  ivhidi  the  greatest 
alarms  prcvailedy  a  general  stagpnation  of  business  ensued,  and  the  danger 
was  credited  there  as  a  matter  df  public  notoriety  ;  that  brigadier  general 
Wilkinson,  with  the  army  of  the  United  States  was  at  New-Orleans^  occu- 
pied in  the  most  active  military  preparations  for  the  defence  of  the  place  | 
repairing  the  forts,  -mounting,  cannon,  collecting  ammunition,  he  All  under 
the  firm  persuasion  and  belief  that  such  an  attack*  was  meditated,  and  about 
very  speedily  to  take  place,  by  the  said  Burr ;  this  deponent  knows  that  the 
general  was  decidedly  of  opinion,  fram  tlie  most  satisfactory  information^ 
that  the  said  Burr  and  his  confederates  wete  adv^aocing  with  an  armed  ferae 
against  this  place. 

And  further  this  deponent  saith  not 

(Signed)  WILLIAM  WILSON. 

Sworn  to  in  open  court  this  ^th  day  of  January,  1807 

WILLIAM  BRENT,  Clerk, 


The  deposition  of  ensign  W«  C.  Mead  is  precisely  similar  to  that  of  lieot^ 
Wilson,  except  that  tha  termer  states  that  he  left  New-Orleaus  on  the  19tlr 
of  December. 
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Note  (B.) 
OPINJOK 

ON  TRK  MOTION  TO  INTRODUCE  l^^ftTAIN  £,VIDEVCX  IN  THK  TRTAI. 

OF  AARON  BURR,  FOR  TREASON,  PRONOUNGEF 

MONOAT*  AUGUST  31. 


THE  question  now  to  be  decided  has  been  argued  in  a  manner  worthy  of  its 
Importance,*  and  with  an  earnestness  evincing  the  strong .  convictloQ  felt  bv 
the  cottnsti  on  each  side  that. the  law  is  with  them. 

A  degree  of  eloquence  seldom  displayed  on  any  eccasiim  has  embellished  a 
lolidity  of  argument  and  a  depth  of  research  by  which  the  court  has  been 
Sreatly  aide4  in  forming  the  opinion  it  is  about  to  deliver. 

The  testimony,  adduced  on  the  part  of  the  United  States,  to  prove  the  overt 
act  laid  in  the  indictment,  having  shown,  and  the  attorney  for  the  United 
Stalot  having  admitted,  that  the, prisoner  was  not  present  when  the  act, 
whatever  may  be  its  character,  was  committed,  and  there  being  no  reason  to 
doubt  but  that  he  was  at  a  great  distance  and  in  a  diftrent  state,  it  is  c^ject- 
«d  to  the  testimony  offered  on  the  part  of  the  United  States,  to  connect  him 
whh  those  who  committed  the  overt  act,  that  such  testimony  is  totally  irrele« 
rant  iuid  must  therefore  be  rejected. 

The  arguments  in  support  of  this  motion  respect  in  part  the  merits  of  the 
«ase  as  it  may  be  supposed  to  stand  independent  of  the  pleadings,  and  in  part 
«•  exhibited  by  the  pleadings. 

On  the  first  division  of  the  subject  two  points  are  made 

1st  That  conformably  to  tiie  constitution  of  the  United  States,  no  man 
can  be  convicted  of  treason  who  was  not  present  when  the  war  was  levied. 

2d.  That  if  this  construction  be  erroneous,  no  testitmony  can  be  received 
to  charge  one  man  with  the  overt  acts  of  others,  until  those  overt  acts  as 
laid  m  the  indictment  be  proved  .to  the  satisfaction  of  the  court. 
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The  questioD  which  arises  on  the  construction  of  the  constitution,  io  eveiy 
point  of  v4ew  in  which  it  can  be* contemplated,  is  of  infinite  tooment  to  the; 
people  ef  this  country  and  to  their' government,  and  requires  the  most  tem- 
perate and  the  most  deliberate  consideration. 

*^  Treason  against  the  United  States  shall  consist  only  in  leyying  war 
against  them." 

What  is  the  natural  import  of  the  words  "  levying  war  ?**  And  who  may 
be  said  to  levy  it  ?  Had  their  first  appHcution  to  treason  been  made  by  our  con- 
stitution, they  would  certainly  have  admitted  of  some  latitude  of  construction. 
Taken  roost  literally,  they  are.  perhaps  of  the  same  import  with  the  wordf. 
raising  or  creating  war,  but  as  those  who  join  after  the  commencement  art 
equally  the  objects  of  punisUinent,  there  would  probably  be  a  general  ad- 
mission, that  the  term  <tlso  comprehended  making  war,  or  carrying  on  w%n 
In  the  construction  which  couils  would  be  required  to  give  these  words^  it 
is  not  improbable  that  those  who  should  raise,  create,  make,  or  carry  on 
war  mifi^ht  be  comprehended,  llie  various  acts  which  would  be  considered. 
as  commg  within  the '  term,  would  be  settled  by  a  cour^  of  decisions, 
and  it  would  be  affirming  boldly,  to  say  that  those  only  who  actually  coo- 
stituted  a  portion  of  the  military  force  appearing  in  arms  could  be  censiderr 
ed  as  levymg  war.  There  is  no  difficultjr  in  affirming  that  there  roust  be  a 
war,  or  the  crime  of  levying  it  cannot  exist ;  but  there  would  often  be  coo- 
siderable  difficulty  in  affirming  that  a  particular  act  did  or  did  not  involve 
the  person  committing  it  in  the  gpilt  an^  tH  the  fact  of  levying  war.  If  for 
example,  lui  army  should  be  actually  rait^  for  the  avowed  purpose  of  car* 
rying  on  open  war  against  the  United  States  and  subverting  their  gbvem- 
ment,  the  point  mu^it  be  weighed  very  deliberately;  before  a  judge  woalcl 
venture  to  decide  that  an  overt  act  of  levying  war  had  not  been  committed 
by  a  commissary  of  purchases,  who  ^never  saw  the  army,  but  who,  know* 
ing  its  object,  and  leaguing  himself  with  the  rebels,  supplied  that  army  with 
provisions,  or  by  a  recruiting  officer  holding  a  commibsion  in  the  rebel  s$r-  . 
vice,  who  though  never  in  camp,  executed  the  particular  dnty  assigned 
to  him. 

But  the  term  is  not  for  the  first  time  applied  to  treason  by  the  constitution 
of  the  United  States.  It  is  a  technical  term.  It  is  used  in  a  very  old  sutute 
ef  that  country,  whose  language  is  our  language,  and  whose  laws  form  the 
substratum  of  our  laws.  It  is  scarcely  conceivable  that  the  term'  was  not 
emploved  by  the  fraroers  of  our  constitution  in  the  sense  which  had  been 
affixed  to  it  by  those  from  whom  we  borrowed  it  So  &r  as  the  roeaaing  o£ 
any  terms,  particularly  terms  of  art,  is  completely  ascertained,  those  by 
whom  they  are  employed  must  be  considered  as  employifig  them  in  that  as* 
certained  meaning,  unless  the  contrary  be  proved  by  the  context  It  is  there- 
fore reasonable  to  suppose,  unless  it  be  incompatible  with  other  expression^ 
of  the  constitution,  that  the  term  "  levying  war,**  is  used  in  that  instrument 
in  the  same  sense  in  which  it  was  understood  in  England  and  in  this  countiy, 
to  have  been  used  in  tlie  statute  of  the  25th  of  Edward  111.  from  w&ich  it 
was  borrowed. 

It  is  said  that  this  meaning  is  to  be  collected  only  from  adjudged  cases.  But 
this  position  cannot  be  conceded  to  the  extent  in  which  it  is  laid  down.    The 
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sDperior  authority  of  adjudged  cases  will  never  b^  controverted.  But  those 
celebrated  eletnentarj  writers  who  have  stated  the  principles  of  th,e  law, 
i^hose  statements  have  received  the  common  approbation  -of  legal  men,  are 
not  to  be  disregarded.  Principles  laid  down  by  such  writers  as  Coke,  Hale^ 
Foster,  and  Blackstone,  are  not  lightly  to  be  rejected.  These  books  are 
iir  the  haiids  of  every  student.  Legal  opinions  are  formed  upon  them»  and 
those  opinions  are  afterwards  carried  to  the  bar,  the  bench,  and  the  legia* 
lature.  In  the  exposition  of  terms,  therefore,  used  in  instruments  of  the 
present  day,  the  definitions  and.  the  dicta  of  those  auUiors,  if  not  contra- 
dicted by  adjudications,  and  if  compatible  with  the  words  of  the  stetute,  are 
entitled  to  respect  It  is  to  be  regretted  that  they  do  not  shed  as  much  licfat 
<m  this  part  of  the  subject  as  is  to  be  wished. 

Coke  does  not  give  a  complete  definition  of  the  term,  but  puts  cases  which 
amount  to  levying  war.  ^^  An  actual  rebellion  or  insurrectionT^  he  says,  <*  is 
a  levying  of  war.**  In  whom  ?  Coke  does  not  say  whether  in  those  only  who 
appear  m  arms,  or  in  all  those  who  take  partin  the  rebellion  or  insurrection 
by  real  open  deed. 

Hale,  in  treating  on  the  same  subject,  puts  many  cases  which  shall  con- 
stitute a  levying  of  war,  without  which'  no  act  can  amount  to  treason,  but 
he  does  not  particularize  the  parts  to  tie  performed  by  the  difierent  persons 
concerned  in  that  war,  which  shall  be  sufficient  to  fOc  on  eath  'the  guih  o£ 
levying  it. 

Foster  says,  <'  the  joining  with  rebels  in  an  act  ot  rebellion,  or  with  ene- 
mies in*8cts  of  hostility,  will  make  a  man  a  traitor."  '^Furnishing  rebels 
GT  enemies  with  money,  arms,  ammunition,  or  other  necessaries  wlMfirima 
facie  make  a  man  a  traitor." 

Foster  does  not  say  that  he .  would  be  %  traitor  under  the  words  of  th|b 
statute,  independent  of  the  legal  rule  which  attaches  the  guilt  of  the  pria* 
cipal  to  an  accessary,  nor  that  his  treason  is  occasioned  by  that  rule.  In 
England  this  discrimination  need  not  be  made  except  for  the  purpose  of 
framinip;  the  indictment,  and  therefore  in  the  English  books  we  doQot  perceive 
any  efl^rt  to  make  it.  Thus  surrendering  a  castle  to  rebels,*  being  in  con- 
federacy with  them  is  said  by  Hale  and  Foster  to  be  treason  under  m  clause 
of  ]e\7isg  war,  but  whether  it  be  levying  war  in  fact,  or  aiding  Aose  who 
levy  it  is  not  &aid.  Upon  this  point  Blackstone  is  not  more  satisfitctdiy.  .Al* 
though  we  may  find  among  the  commentators  upon  treason  enough  to  satisQr 
'  the  inquir}',  what  is  a  state  of  internal  war  ?  yet  no  precise  inforraation 
can  be  acqxiired  from  them  which  would  enable  us  to  decide  with  clearness 
whether  persons  not  in  arms,  but  taking  part  in  a  rebellion^  could  ht  said  ts 
levy  war  independent  of  that  doctrine  which  attaches  to  th^  accessary  the 
guiit  of  his  principal 

If  in  adjudged  cases  this  question  has  been  talcen  up  and  directly  decided^ 
the  court  has  not  seen  those  cases.  The  arguments  which  may  be  drawn 
froni  the  form  of  the  indictment,  tliough  strong,  are  not  conclusive.  In  the 
precedent  found  in  Tremainej  Marv  ^eake,  who  was  indicted  for  furnish- 
mg  provisions  to  the  party  of  the  Duke  of  Monmouth,  is  indicted  for  fur« 
'nishiug  provisions  td  Uiose  who  were  levying  war,  not  for  levying  war  her- 
self.   It  may  correctly  be  argued,  that  had  this  act  amounted  to  levymg  war^ 
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shi  would  hATe  boeii  iodicled  fiir  leryiiig  war,  and  the  fiimUbini^  of  pr»» 
viiioDs  would  have  been  laid  as  the  overt  act  The  court  felt  thi«  when  th» 
precedent  was  produced.  But  the  argument,  though  strong,  is  not  conclusive 
because  ia  England,  the.  inquiry  whether  she  had  become  a  traitor  by  levying 
war,  or  by  giving  aid  and  comfort  to  those  who  were  levying  war,  was  uut 
importaiit,  and  j^cause,  too,  it  does  not  appear  from  the  indictment  that 
she  was  actually  concerned  in  the  rebellioo,  that  she  belonged  to  the  rebel 
party,  or  was  guil^  of  any  thing  ftnther  than  a  criminal  speculation  in 
selling  them  provisions. 

It  is  not  deemed  necessary  to  trace  the  doctrine  that  in  treason  an  fre 
Drinclpals,  to  its  source.  Its  origin  is  most  prolMbly  stated  correctly  b/ 
Judge  Tucker,  in  a  work,  the  merit  of  which  is  with  pleasure  acluiow* 
led^.  But  if  a  spurious  doctrine  has.been  introduced  into  the  commoi 
law,  and  has  lor  centuries  been  admitted  as  genuine,  it  would  reonim 
great  hardihood  in  a  judge  to  reject  it.  Accordingly,  we  find  those  of  the 
English  jurists  who  seem  to.  disapprqye  the  principle,  declaring  that  it  is 
now  too  firmly  settled  to  be  shaken. 

It  is  unnecessary  to  trace  this  doctrine  to  its  sburce  for  another  reasQ^i 
The  terms  of  the  constitution  comprise  no  question  respecting  principal  and 
accessary,  so  far  as  either  may  be  truly  and  in  fact  said  to  levy  war  :  Whe- 
ther m  England  a  person  woi)ld  be  indicted  in  express  terms  for  levybsg 
war,  or  for  assisting  others  in  levying  war,  yet  if,  in  correct  and  legal  lau* 
guage,  he  can  be  said  to  have  levied  war,  and  if  it  has  never  been  decided 
diat  the  act  would  not  amount  to  levying  war,  his  Case  may  without  violent 
construction  be  brought  within  the  letter  and  the  plain  uieaning  of , the  cor^ 
stitutioiu 

In  examining  these  words,  the  argument  which  may  be  drawn  from  felo< 
nies,  as  for  example,  from  murder,  is  not  iQpre  conclusive.  Murder  is  the 
single  act  of  killing  with  malice  aforethought  But  war  is  a  complex  opera- 
tion composed  of  many  parts,  co-operating  with  each  other.  Koone  man  or 
body  of  men  can  permnn  them  all  if  the  war  be  of  any  continuance.  Al- 
though, then,  in  correct  and  in  law  language,  he  alone  is  said  to  havO  mur<> 
dered  another  who  has  perpetrated  the  fiict  of  i^illing,  or  has  been  present 
aiding  that  faot,  jt  does  not. follow  that  he  alone  can  have  levied  war  who 
has  borne  arms.  All  those  who  perform  the  various  and  essential  militarf 
parts  of  prooecuting  the  war  which  must  be  assigned  to  different  persons^ 
may  with  correctness  and  accuracy  be  said  to  levy  war. 

Taking  this  view  of  the  subject,  it  appears  to  the  court,  tliat  those  who 
perform  a  part  in  the  prosecution  of  the  war  may  correctly  be  said  to  levy 
war  ana  to  commit  treason  under  the  constitution.  It  will  be  ol)8erved  that 
this  opinion  does  not  extend  to  the  case  of  a  pei'son  who  pertbrmyi  no  act  in 
the  prosecution  of  the  war,  who  counsels  and  advises  it,  or  who  being  en- 
gaged in  the  conspiracy  fails  to  |)erform  his  part  Whether  such  persons 
may  be  implicated  by  the  doctrine,  that  whatever  would  make  a  man  an  ac- 
cessary in  felony  makes  him  a  principal  inxreason,  or  are  excluded,  because 
that  doctrine  is  inapplicable  to  the  United  States,  the  constitution  having 
declared  that  tres^son  shall  consrist  only  in  levying  war,  and  having  made  the 
proof  of  even  act9  necessary  to  conviction,  is  a  question  of  vast  importance 
which  it  would  be  proper  for  the  supreme  court  to  take  a  fit  occasion  to  dc 
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cide,  bat  which  an  inferior  tritmnal  would  not  willingly  determine  unlets  the 
case  before  them  bhould  require  it. 

It  may  now  be  propei*  to  notice  the  opinion  of  the  supreme  court  in  the 
case  of  the  United  States  against  Bollman  and  Swartwout.  It  is  said  that 
this  opinion  in  declaring  that  those  who  do  not  bear  arms  may  yet  be  guilty 
of  treason,  is  contrary  to  law,  and  is  not  obligatory*  because  it  is  exti*a-ja- 
dicial,  and  was  delivered  on  a  point  not  ar^ed.  This  court  is  therefoi-e  re- 
quired to  depart  from  the  principle  there  laid  down. 

It  is  true,  that  in  that  case  after  forming  the  opinion  that  no  treason  could 
be  committed,  because  no  treasonable '  assemblage  had  taken  place,  the 
court  might  have  dispensed  with  proceeding  further  in  the  doctrines  of  trea- 
son. But  it  is  to  be  remembered,  that  the  judges  might  act  separately,  and 
perhaps  at  the  same  time,  on  the  various  prosecutions  which  might  be  insti- 
tuted, and  that  no  appeal  lay  from  their  decisions.  Opposite  judgments  on 
tlie  point  would  have  presented  a  state  of  things  infinitely  to  be  deplored  by 
all.  It  was  not  surprising,  then,  that  they  should  have  made  some  attempt 
to  settle  principles  which  would  probably  occur,  and  which  were  in  some 
degree  connected  with  the  point  before  them. 

The  court  had  employed  some  reasoning  to  show  that  without  the  actual 
embodying,  pf  men,  war  could  not  be  levied.  It  might  have  been  inferred 
from  this,  that  th<^  only  who  were  so  embodied  could  be  guilty  of  treason. 
Kot  only  to  exclude  this  infei*eiicej  but  also  to  affirm  the  contrary,  the  court 
proceeded  to  observe,  ^'  It  is  not  tlie  intention  of  the  court  to  say  that  no  in- 
dividual can  be  guilty  of  this  crime  who  has  not  appeared  in  arms  against 
his  country.  On  the  contrary,  if  war  be  actaally  levied,  that  is^  if  a  body 
of  men  be  actually  assembled  for  the  purpose  of  effecting  by  force  a  trea- 
sonable object,  all  those  who  perform  an>'  part,  however  minute,  or  however 
remote  from  the  scene  of  action,  and  who  are  actually  leagued  in  the  ge- 
neral conspiracy,  are  to  be  considei'ed  as  traitors.*' 

This  court  is  told  that  if  this  opinion  be  incorrect  it  ought  not  to  be 
obeyed,  because  it  w^s  extra-judicial*  For  myself,  I  can  say  that  I  could 
not  lightly  be  prevailed  on  to  disobey  it,  were  I  even  convinced  that  it  was 
erroneous,  but  I  would  certainly  use  any  means  which  the  law  placed  in 
my  power  to  carry  the  question  a^in  before  the  supreme  court,  for  rem 
consideration,  in  a  case  in  which  it  would  directly  occur  and  be  fully 
argued. 

The  court  which  gave  this  opinion  was  composed  of  four  judges.  At  the 
time  I  thought  them  unanimous,  but  I  have  since  had  reason  to  suspect  that 
one  of  them,  whose  opinion  is  entitled  to  great  respect,  and  whose  indispo- 
sition prevented  his  entering  into  the  discussions,  on  some  of  those  points 
which  were  not  essential  to  the  decision  of  the  very  ease  under  consideration, 
did  hot  concur  in  this  particular  point  with  his  brethren.  Had  the  opinion 
been  unanimous,  it  would  have  been  given  by  a  majority  of  the  judges.  But 
should  the  three  who  were  absent  concur  with  that  jud^  who  was  present, 
and  who  perhaps  dissents  from  what  was  then  the  opmion  of  the  court,  «• 
majority  of  the  judges  may  overrule  this  decision.  I  should  therefore  feel  no' 
objection,  although  I  then  thought,  and  :.iill  think  the  opinion  perfectly  car- 
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recty  to  carry  the  point  if  possible  again,  before  the  uipreme  court,  if  the 
case  should  depend'upon  it 

In  saying  that  I  stiU  think  the  opinion  perfectly  correct,  I  do  not  consider 
myself  as  going  forther  than  the  pi-eceding  reasoning  goes.  &  ime  gentlemen 
have  argued  as  if  the  supi^me  court  had  adopted  the  whole  doctrine  of  the 
English  booktf  on  the  subject  of  accessaries  to  treason.  But  certainly  such 
is  not  the  fact  Those  only  who  perform  a  part,  and  who  are  leagued  in 
the  conspiracy  are  declared  to  be  traitors.  To  complete  the  definition  both 
circumstances  must  concur.  They  must  **  perform  a  part,"  which-  will  fur- 
nish the  overt  act,  and  they  must  be  «f  leagued  in  the  conspiracy."  The 
person  who  comes  within  this  description,  in  the  opinion  of  the  court,  levied 
war.  The  present  motion,  however,  does  not  rest  upon  this  point ;  for,  if 
under  this  indictment  the  United  Sutcs  might  be  let  in  to  prove  the  ^part 
performed  by  the  prisoner,  if  he  did  peiform  any  part,  the  court  could  not 
stop  the  testimony  in  its  present  stage. 

2d.  The  second  point  involves  the  character  of  the  overt  act  which  haa 
been  given  in  evidence,  and  calls  upon  the  court  to  declare  whether  that  act 
can  amount  to  levying  war.  Although  the  court  ought  now  to  avoid  any 
analysis  of  the  testimony  which  has  been  offered  in  this  case,  provided  the 
decision  of  the  motion  should  not  rest  upon  it,  yet  many  reasons,  concur  in 
giving  peculiar  propriety  to  a  delivery,  in  the  courae  of  tliese  trials,  of  a 
detailed  opinion  on  the  question,  what  is  levying  war  ?  As  this  question  has 
been  argued  at  great  length  it  may  probably  save  much  trouble  to  the  coun- 
sel now  to  give  that  opinion. 

In  opening  the  case  it  was  contended  by  the  attorney  for  the  United  States, 
and  has  since  been  maintained  on  the  part  of  the  prosecution,  that  neither 
arms  nor  the  application  of  force  or  violence  are  indispensably  necessary  to 
constitute  the  fact  of  levying  war.  To  illustrate  these  i>ositions  several  cases 
have  been  stated,  many  of  which  would  clearly  uniouiu  to  ti*eason.  In  all  of 
them,  except  that  which  was  probably  intended  to  be  this  case,  and  on  which 
no  observation  will  be  made,  the  object  of  the  assemblage  was  clearly  trea- 
sonable :  its  character  was  unequivocal,  and  was  demonstrated  by  evidence . 
furnished  by  the  assemblage  itself :  there  was  no  necessity  to  rely  upon  infor- 
mation drawn  from  extrinsic  sources,  or  in  order  to  understand  the  fact,  to 
pursue  a  course  of  intricate  reasoning  and  to  conjecture  motives.  A  force  ib 
supposed  to  be  collected  for  an  avowed  treasoaable  object,  in  a  condition  to 
attempt  that  object,  and  to  have  commenced  the  attempt  by  moving  towards 
it  I  state  these  particulars  because,  although  the  cases  put  may  establish 
the  doctrine  they  are  intended  to  support,,  may  prove  that  the  absence  of 
arms,  or  the  failure  to  apply  force  to  sensible  objects  by  the  actual  commis- 
sion of  violence  on  those  objects,  may  be  supplied  by  other  circumstances, 
yet,  they  also  serve  to  show  tliat  the  mind  i*equires  those  circumstances  te 
be  satisfied  that  war  is  levied. 

Their  construction  of  the  opinion  of  the  supreme  court  is,  I  think,  thns 
far  correct  It  is  cenainly  the  opinion  which  was  at  the  time  entertahied  by 
myself,  and  which  is  still  entertained.  If  a  rebel  army,  avowing  iu  hostility 
to  the  sovereign  power,  should  front  that  of  the  goverament,  should  march 
and  countermarch  before  it,  should  maneenvre  in  its  face,  and  should  then 
disperse  from  any  cause  whatever  without  firing  a  gun,  I  confess  I  could  not 
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without  some  tttrprise,  hear  gentleneaMriouidT  contend  that  thia  canUIr  M(' 
amqunt  to  an  act  of  levylnf  war.  A  case  equally  strong  ma^  be  put  wkh  ro- 
spcct  to  the  absence  of  military  weapons.  If  the  party  be  tn  a  condition  to 
execute  the  purposed  treason  without  the  usual  implcnients  «f  wary  I  can 
perceive  no  rt.iSon  for  requiring  those  implexneota  in  order  to  coostitttto  the 
crime. 

It  is  argued  that  no  adjudged  case  can  be  produced  from  the  English  hooka 
where  actual  violence  has  not  been  committed.  Suppose  this  were  true.  No 
adjudged  case  has,  or  it  is  believed,  can  be  produced  from  those  books  in 
which  it  has  been  laid  downi  that  war  cannot  be  levied  witliout  the  actual  api- 
pUcation  of  violence  to  external  obxects.  The  silence  of  the  reporters  on 
this  point  may  be  readily  acc<>unted  ^,  In  cases  of  actual  rebellion  against 
the  government,  the  most  activity  and  influential  leaders  are  generally  moit 
Actively  engaged  in  the  war>-and  aa  the  object  can  never  be  to  extend 
punishment  to  isxtermination,  a  sufficient  number  are  found  amoof  those  who 
have  committed  actual  hostilities,  to  satisfy  the  avenging  arm  of  justice.  In 
cases  of  constructive  treason,  such  as  pulling  down  meeting-houses,  where 
the  direct  and  avowed  object  is  n(yt  the  destruction  of  the  sovereijpi  powery 
some  act  of  violence  might  be  generally  required  to  give  the  crime  a  suf- 
ficient degree  of  malignity  to  convert  it  into  treasoUf  to  render  the  guilt  of 
*  any  individual  unequivo<;aL 

But  Vaughan's  case  is  a  case  where  there  was  |io  real  application  of 
violence,  and  where  the  act  was  a4iudged  to  be  treason*  Gentlemen  argue 
that  Vaughan  was  only  g^uilty  of  adhering  to  the  king*s  enemies,  but  they 
have  not  the  authority  of  the  court  for  so  saying.  The  judges  unquestionably 
treat  the  cruisinar  of  Vaughan  as  an  overt  act  S  levying  wan 

The  opinions  of  the  best  elementary  writers  concur  in  declaring*  that 
where  a  body  of  men  are  assembled  for  the  puq;>ose  of  making  war  against 
the  government,  and  are  in  a  condition  to  make  that  war,  the  assemblage  is 
an  act  of  levying  war.  These  opinions  are  contradicted  by  no  adjudged  case, 
and  are  supported  by  Vaughan^s  caser  This  court  is  not  inclined  to  contro* 
vert  them. 

But  although  in  this  respect,  the  opinion  of  tlie  supreme  court  has  not 
been  misunderstood  on.  the  part  of  the  prosecution,  that  opinion  seems  not  to 
have  been  fully  adverted  to  m  a  very  essential  point  in  which  it  is  said  to  have 
been  misconceived  by  others. 

The  opinion  I  am  informed,  has  been  construed  to  mean  that  an3r  assenii* 
blage  whatever  for  a  treasonable  purpose,  whether  in  force,  or  not  in  force, 
whether  in  a  condition  to  use  violence,  or  not  in  that  condition,  is  a  levying 
of  war.  It  is  this  construction,  which  has  not  indeed  been  expressly  advan* 
ced  at  the  bar,  but  which  is  said  to  have  been  adopted  elsewhere,  that  the 
court  deems  it  necessary  to  examine. 

Independent  of  authority,  trusting  only  to  tlie  dictates  of  i-eason,  and  ex- 
pounding terms  according  to  their  ortliiiar)'  signification,  we  shdUld  probably 
all  concur  in  the  declaration  that  war  could  not  be  levied  without  the  em- 
ployment and  exhibition  of  force.  War  is  an  appeal  from  reason  to  the 
iword,  and  he  who  makes  the  appeal  evidences  the  fact  by  the  use  of  the 
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meatat.  His  intehtioD  to  go  to  war  mi^  be  proved  hy  words,  but  the  actual 
going  to  war  is  a  fact  which  is  to  be  proved  by  open  deed.  The  end  is  to  be 
effected  by  force,  audit  would  seem  that  in  cases  where  no  declaration  is  to  be 
made,  tlve  state  of  actual  war  could  only  be  crested  by  the  employ  meut  of  force, 
or  being  in  a  condition  to  employ  It. 

But  the  term  having  been  adopted  by  our  constitution,  must  be  understood 
in  that  sense  in  which  it  was  universally  received  in  this  country,  when  the  con- 
stitution was  framed.  The  sense  in  which  it  was  received  is  to  be  collected 
from  the  most  approved  authorities  of  that  nation  from  which  we  have  borrow- 
ed the  term. 

Lord  Coke  says,  that  levying  war  against  the  king  was  treason  at  the  com- 
mon law.  ^  A  compassing  or  conspiracy  to  !evy  war,"  he  adds,  '^  is  no  treason, 
for  there  must  be  a  Id  vying  of  war  in  fact"  He  proceeds  to  sute  caees  of  cOn- 
structive  levying  war,  where  the  direct  desi^  is  not  to  overturn  the  govern- 
ment but  to  effect  some  general  object  by  torce.  The  terms  he  employs  in 
stating  these  cases,- are  such  as  indicate  an  impression  on  his  linind,  that, actual 
violence  is  a  necessary  ingredient  in  constituting  the  fact  of  levyinjj  war.  He 
then  proceeds  to  say,  '^  an  actual  rebellion  or  insurrection  is  a  levymg  of  war 
within  this  act."  '^  If  any  with  strength  and.  weapons  iuvasive.and  defensive 
doth  hold  aad  defend  a  castle  or  fort  against  the  king  and  his  power,  this  Is 
levying  of  war  against  the  king.*'  These  cases  are  put  to  illustrate  what  he 
denommates  ^  a  war  in  fact."  It  is  not  easy  to  conceive  <<  an  actual  invasion 
or  insurrection"  unconnected  with  force,  ner  can  ^^  a  castle  or  fort  be  defend- 
ed with  strength  and  weapons  invasive  and  defensive"  without  the  employ- 
nient  of  actual  force.  It  would  seem  then  to  have  been  the  opinion  of  Lord 
Coke,  that  to  levy  war  there  must  be  an  assemblage  of  mtn  in  a  condition  and 
with  an  intention  to  emplov  force.  He  certainly  puts  no  case  of  a  different  de- 
scription. 

Lord  Hale  says;  (li9.  6.)  <<  what  shall  be  sai^a  levying  of  war  is  partly  a 
question  of  fact,  for  it  is  not  every  unlawful  or  riotous  assembly  of  many  per- 
sons to  do  an  unlawful  act,  though  de facto  they  commit  the  act  they  intend,  that 
makes  a  levying  of  war;  for  then  every  riot  would  be  treason,"  Sec  ^Vbut  It 
must  be  -such  an  assembly  as  carries  with  it  9fie<icm  beUi  the  appearance  bf 
war,  as  if  they  ride  or  march,  vexiiit*  exfiUcatU^  with  colours  flying,  or  if  they ' 
be  formed  into  companies,  or  furnished  with  militaiy  officers,  or  if  they  tfre 
armed  with  military  weapons,  as  swords,  guns,  bills,  halberds,  pikes,  and  are 
so  circumstanced  that  it  may  be  reasonably  concluded  they  are  in  a  povture  of 
war,r  which  circumstances  ar^  so  various  that  it  is  hard  to  describe  them  all 
particularly." 

<<  Only  the  general  expressions  in  all  the  indictments  of  this  nature  that  I 
have  seep  are  Tnoreguerrino  arraiati^  arrayed  in  a  warlike  manner." 

He  afterwards  adds,  <<  If  there  be  a  war  leviedasisabovedeclared,  vf^.an 
assembly  arrayed  in  warlike  manner,  and  so  in  the  posture  of  war  for  ajiy  trea- 
sonable attempt,  it  is  bellum  levatutn^  but  not  fiercu9mm.^ 

It  is  obvious  that  Lord  Hale  supposed  an  assemblage  of  men  in  force,  ia  a 

.  militar}'  posture,  to  be  necessary  to  constitute  the  fact  of  levying  war.    llie 

idea  he  appears  to  suggest,  that  the  apparatus  of  war  is  necessary;  has  been 
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very  justly  combated  by  an  abl^  judg^  ivho  has  writen  a  valuable  tceatite  on 
the  subject  of  treason  ;  but  it  is  not  i-ecollected  that  his  position,  that  the  assem- 
bly should  be  in  a  posture  of  war  for  any  treasonable  attempt,  has  ever  been 
denied.  Hawk.  ch.  17.  sec.  23.  says,  *^  That  not  only  those  who  rebel  agahist 
the  king  and  take  up  arms  to  dethrone  him,  but  also  in  many  other  cases,  those 
who  in  a  violent  and  forcible  manner  withstand  his  lawful  authority  are  said  to 
levy  war  against  him,  and  therefore  those  that  hold  a  fort  or.  castle  against  the 
king's  fnrces,  or  keep  together  armed  numbers  of  men  against  the  king's  express 
commands  have  been  adjudged  to  levy  war  against  him." 

The  cases  put  by  Hawkins  are  all  cases  of  actual  foi*ce  and  violence.  ^  Those 
who  rebel  against  the  king  and  take  up  arms  to  dethrone  him,*'  in  many  other 
cases  those  ^^  who  in  a  violent  and  forcible  manner  withstand  his  lawful  autho- 
rity." ^^  Those  that  hold  a  fort  or  castle  against  his  forces,  or  keep  together 
armed  uumbci*s  of  men  against  his  express  command*" 

These  cases  are  obviously  cases  of  force  and  violence. 

Hawkins  next  proceeds  to  describe  cases  in  which  war  is  understood  to  be 
levied  under  the  statute,  although  it  was  not  directly  made  against  the  gmem- 
ment.  This  Lor<l  Hale  terms  an  interpretative  or  constructive  levying  of  war, 
and  it  will  be  perceived  that  he  puts  no  case  in  which  actual  force  is  dispen- 
sed with. 

<^  Those  also,  he  says,  who  make  an  insurrection  in  order  to  redress  a  public 
grievance^  whether  it  be  a  real  or  pretended  one,  and  of  their  own  authoriUr 
attempt  wiVAybrcf  to  redress  it,  are  said  to  levy  war  against  the  king,  although 
they  havjC  no  direct  design  against  his  person,  inasmuch  as  they  insolently  in- 
vade his  prerogative,  by  attempting  to  do  that,  by  private  authority  which  he 
by  public  justice  ought  to  do,  which  manifestly  tends  to  a  downright  rebellion. 
As  where  great  n\xvnbev%  by  force  attempt  to  remove  certain  persons  from  the 
king,"  fcc.  The  cases  here  put  by  Hawkins  of  a  constructive  levying  of  war, 
do  in  terms  require  force  as  a  constituent  part  of  tlie  description  of  the  of- 
fence. 

Judge  Foster,  in  his  valuable  treatise  on  treason,  states  the  opinion  which 
has  been  quoted  from  Lord  Hale,  and  differs  from  that  writer  so  fur  as  the  lat- 
ter might  seem  to  require  swords,  drums,  colours,  &c.  what  he  terms  the 
pomp  and  pageantry  of  war,  as  essential  circumstances  to  constitute  the  fact  of 
levying  war.  In  thccase.s  of  Damaree  and  Purchase,  he  says,  "the  want  of 
those  circumstances  weighed  nothing  with  the  court,  although  the  prisoner's 
counsel  insisted  much  on  that  matter."  But  he  adds,  ^^the  number  of  the  in- 
surgents supplied  the  want  of  military  weapons ;  and  they  were  provided  with 
axes,  crows,  andother  tools  of  the  like  nature,  proper  for  the  mischief  thef  in- 
tended to  eflfect.    Furor  ar ma  ministrat,** 

It  is  apparent  that  Judge  Foster  here  alludes  to  an  assemblage  in  force,  or, 
1^  Lord  Hale  terms  it,  "  in  a  vfurlike  posture  ;"  that  is,  in  a  condition  to  at- 
tempt or  proceed  upon  the  treason  which  had  been  contemplated.  The  same 
author  atterwards  states  at  large  the  cases  of  Damaree  and  Purchase,  from 
8th  State  Trials,  and  they  are  cases  where  the  insurgents  not  only  assembled 
in  force,  ii)  the  potturc  si  war,  or  in  a  condition  to  execute  the  treasonable  de- 
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tigDybattbefdid  actually  carrf  it  into  executioD^aod  did  re»i«t  thegiuardswho 
were  sent  to  disperse  them. 

Judge  Foster  states,  sec  4.  all  insurrections  to  effect  certain  innovations  of  a 
public  and  general  cmcem  byanarmedjbrce'y  to  be,  in  construction  of  law, 
nigh  treason  within  the  clause  of  levying  war. 

ITic  cases  put  by  Foster  of  constructive  levying  of  war,  all  contain  as  a  ma- 
terial ingredient,  the  actual  employment  of  force.  After  goinj  through  this 
branch  of  his  subject,  he  proceeds  to  state  the  law  in  a  case  of  actual  levying 
*war,  that  is,  where  the  war  is  intended  directly  against  the  government. 

He  says,  sec  9.  "An  assembly  armed  and  arrayed  in  a  warlike  manner  for 
a  treasonable  purpose,  is  Aellum  Uvatum,  though  not  bellum  fiercuMum.' Li9tr 
ing  and  marching  are  sufficient  overt  acts  without  coming  to  a  battle  or  ac- 
tion. So  cruising  on  the  king's  subjects  under  a  French  commission,  France 
being  then  at  war"  with  us,  was  held  to  be  adhering  to  the  king's  enemies, 
though  no  other  act  of  hoetility  be  proved."' 

^*  An  assembly  armed  and  arrayed  in  a  wurlike  manner  for  any  treasonable 
purpose*^  is  ceruinly  in  a  state  of  force ;  in  a  condition  to  execute  the  trea^ 
aon  for  which  they  assembled.  The  words  ^<  enlisting  and  marching,"  wluch 
are  overt  acts  of  levying  war,  do,  in  the  arrangement  .of  the  sentence,  alsoim- , 
ply  a  sute  of  forc«,  though  that  sute  is  not  expressed  in  terms,  for  the  suc^ 
eeeding  words,  which  state  a  particular  event  as  not  having  happened,  prove 
that  .event  to  have  been  the  next  circumstance  to  thoae  which  had  happened— 
they  arc  "  without  coming  to  a  battle  or  action."  *'  If  men  be  enlisted  and 
march,"  (that  is,  if  they  march  prepared  for  battle,  or  in  a  condition  for  ac- 
tion»  ftir  marditng  is  a  technical  term  applied  to  the  movement  of  a  military 
corpa,^  it  is  an  overt  act  of  levying  war,  thfwgh  they  do  not  come  to  a  battle 
or  action.  This  exposition  is  rendered  the  stronger  by  what  seems  to  be  put 
in  the  qame  sentence  as  a  parallel  ease  with  respect  to  adhering  to  an  enemy. 
It  is  cruising  under  a  commission  from  an  enemy,  without  committing  ^ny  other 
act  of  hostility.  Cruising  is  the  act  of  sailing  in  warlike  form,  and  in  a  con- 
dition to  aasaU  those  of  whom  the  cruiser  ir  in  quest. 

This  exposition,  which  seems  to  be  that  intended  by  Judge  Foster,  is  ren- 
dered the  more  certain  by  a  reference'  to  the  case  in  the  State  Trials  from 
which  the  extracts  aretaken.  Thewordsusedbythechicf  justice  arte,  ** when 
men  form  themselves  into  a  body  and  march  rank  and  file  with  weapons  o^ 
feusive  and  defensive,  this  is  levying  of  war  with  open  force,  if  the  design  be 
public"  Mt.  Phipps,  the  counsel  for  the  prisoner,  afterwards  observed,  "  ^n- 
lendinj;  to  levy  war  is  not  treason,  unless  a  war  be  actually  levied."  T6>  this 
the  chief  justice  answered,  *<  Is  it  not  actually  levying  of  war,  if  they  actually 
provide  arms  and  levy  men,  and  in  a  warlike  manner  aet  out  and  cnuse,  and 
come  with  a  design  to  destroy  our  ships?"  Mr.  Phipps  still  insisted,  ^  it 
would  not  be  an  acttt4l  levying  of  war  unless  they  committed  soiAe  act  of  hos« 
tility.*'  ^  Yes,  indeed,"  said  the  chief  justice,  <«  the  going  on  board  and  behig 
in  a  posture  to  attack  the  king's  ships."  Mr.  Baron  Powis added,  ^  Imtibr 
you  to  say  that  because  they  did  not  actually  fight  it  is  not  a  levying  of  lA'ar, 
IS  it  not  plain  what  they  did  intend  ?  That  they  came  with  that  intention, 
tkat  they  came  in  that  posture,  that  they  came  armed,  ftnd  had  guns  and 
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blunderbusses,  and  surrounded  the  ship  twice ;  they  came  with  an  aimed 
force,  tliat  is  a  strong  evidence  of  the  design." 

The  point  insisted  on  by  counsel  in  the  case  of  Vauglian,  as  in  this  case, 
was,  that  war  could  not  be  levied  without  actual  iighthig.  In  this  the  counsel 
was  very  properly  overruled  \  but  it  is  appai*eut  Uiat  the  judges  proceeded 
entirely  on  the  idea  that  a  warlike  posture  was  indispensable  to  the  £act  of 
levying  war. 

Judge  Foster  proceeds  to  give  other  instances  of  levying  war.  <^  Attacking 
the  King's  forces  in  opposition  to  his  authority  upon  a  march  or  in  quarters  it 
levying  war/'  "  Holding  a  castie  or  fort  against  the  king  or  his  forces,  if  ar- 
tuoL  forte  be  used  in  order  to  keep  fiowesnon^  is  levying  war.  But  a  bare  de- 
tainer, as  suppose  by  shutting  the  sates  against  the  king  or  his  forces,  with- 
out  any  other  fo^ce  from  within,  Lord  Hale  conceiveth  will  not  amount  te 
treason." 

The  whole  doctrine  ot  Jud^  Foster  on  this  subject,  seems  to  demonstrate  a 
clear  opinion  that  a  state  ef  iorce  ^and  violence^  a  posture  of  war,  m\ist  ezisc 
to  constitute  technically  as  well  as  really  the  fact  of  levying  war. 

Judge  Blackstone  seems  to.concur  with  his  predecessors.  Speaking  of  levy- 
ing war,  he  says,  <^  This  may  be  done  by  takmg  arms  not  only  to  dethrone  the 
king,  but  under  pretence  to  reform  religion,  or  the  laws,  br  to  remove  evU 
counsellors,  or  other  grievances,  whether  real  or  pretended.  For  the  law  dees 
not,  neither  oan  it,  permit  any  private  man  or  set  of  men  to  interfere,yorct^ 
in  matters  of  such '  ligh  importance.'* 

He  proceeds  to  give  examples  of  levying  war,  which  show  that  he  con- 
templated actual  torce  as  a  necessary  ingredient  in  the  composltioQ  of  thk 
crime. 

.It  would  seem  then  from  the  English  authorities,  that  the  words  ^  levying 
war,"  have  not  received  a  technical,  different  from  their  natural,  meaning, 
so  far  as  respects  the  character  of  the  assemblage  of  men  which  may  con- 
stitute the  fact.  It  must  be  a  warlike  assemblage^  carrying  the  appearance 
of  Ibrce,  and  in  a  situation  to  practise  hostility. 

jSeverai  judges  of  the  United  States  have  given  opinions,  at  fheir  circuits  do 
this  subject, -aU  of  which  deserve  and  will  receive  the  particular  ^ittention  of 
this  court. 

In  his  charge  to  the  grand  jury,  )vl\en  John  Fries  was  indicted,  in  consequence 
of  a  forcible  opposition  to  the  direct  tax,  Judge  Iredell  is  understood  to  have 
said,  ^<  I  think  I  am  warranted  in  saying,  that  if  in  the  case  of  tke  insurgents 
who  may  come  under  your  consideration,  the  intention  was  to  prevent  by  nirce 
of  arms  the  execution  of  any  act  of  the  congress  of  the  United  States  altogether, 
any  forcible  Qfifiontion  calculated  to  carry  that  intention  into  effect,  was  a 
levying  of  wa^  against  the  United  State^,  and,  of  course  an  act  of  treason." 
To  levy  war  then,  accoi*diog  to  this  opinion  of  Judge  Iredell,  required  the  actual 
exertion  of  force. 
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Judge  Paterson,  in  his  opinions  delivered  in  two  different  cases,  seems  not  to 
differ  from  Judge  Iredell.  He  does  not,  indeed,  precisely  altate  theemployment 
of  force  as  necessary  to  constitute  a  levying  of  war,  but  in  giving  hii  opinion  in 
cases  in  which  force  was  actually  employed,  he  considers  the  crime  in  one  case 
as  dependent  on  the  mtention,  and  in  the  other  case  he  says.  ^^  combining  these 
&ctswith  this  design,**  (that  is,  combining  actual  force  with  a  treasonable  de- 
sign,) *^  the  crime  is  high  treason.** 

.  Judg^e  Peters  has  also  indicated  the  opinion  that  force  was  necessary  to  cop- 
stitute  the  crime  of  levying  war. 

JudgeChase  has  been  particularly  clear  and  explicit  In  an  ^nion  wnich 
he  appears  to  h%ve  prepared  on  great  consideration,  he  says,  **The  court  are 
of  apinion,  that  if  a  body  of  people  conspire  and  meditate  an.  insurrection  to  re- 
als! or  oppose  the  execution  of  a  statute  of  the  United  States  by  force,  that  they 
are  only  guilty  of  a  high  misdemeanor :  but  if  they  proceed  to  parry  such  in- 
teiiti9n  into  execution  by  force,  that  they  are  guilty  of  the  treason  of  levying 
war ;  and  the  quantum  of  the  force  employed  neither  increases  nor  dimiiiisbes 
the  crime ;  whether  by  one  hundred  or  one  thousand  persens,  is  wholly  Im- 
mUteriaL 

<<  The  court  are  of  opinion,  that  a  coiiiMnation  or  conspiracy  to  levy  war 
against  the  United  States,  is  not  treason  unless  combined  with  an  attempt  to 
carry  such  combination  or  conspiracy  into  execution,  some  actual  forc&orvio- 
]ei|ce  mu9t  be  used  in  pursuance  of  such  design  to  levy  war :  but  that  it  is  alto- 
gether immateri^  whether  the  force  used  be  sufficient  to  effectuate  the  object 
Any  force  connected  with  the  intention  will  constitute  tlie  crime  of  levying  of 
war.** 

In  Various  parts  «f  the  sfpinion  delivered  by  Judge  Chase,  in  the  case  of 
Fries,  the  same  sentiments  are  to  be  found!  it  is  to  be  observed,  that  these 
judges  arcinot  content  that  troops  should  be  assembled,  in  a  condition  toem^ 
ploy  forte  i  according  to  them,  some  degree  of  force  must  have  been  actually 
employed. 

The  judges  of  the  United  States,  then,  so  far  as  their  opinions  have  been 
quoted,  seeip  to'have  required  still  jDoreto  constitute  the  foct  of  levying  war, 
Uian  has  been  required  by  the  Englidi  books.  Oin*  judges  seem  to  have  re- 
quired the  actual  exercise  of  fbrc|e,  theactual  employment  of  some  degrc^  of 
violence.  This,  however,  may  be,  and  pi  obably  is,  because  in  the  cases  in  which 
their  opinions  were  given,  the  design  not  having  been  to  overturn  the  govern- 
ment, but  to  resist  the  execution  of  a  law,  such  an  assemblajre  would  be  sufficient 
for  the  purpose,  as  to  require  the  actual  employment  of  tbrce  to  render  the 
•bject  unequivocal 

But  It  Is  said  all  these  authorities  have  been  overruled  by  .the  decision  of  the 
.upreme  court  in  the  case  of  the  United  States  against  Swartwout  and 
BoUman. 

If. the  supreme  court  hUve  indeed  extended  the  doctrine t>f  treasim,  further 
than  it  has  heretofore  been  carried  by  the  judges  of  England,  or  of  this  cbuii- 
tryj  their  decision  would  be  submitted  ta  At  least  this  couH  could  go  no  for- 
tber  than  to  endeavour  again  to  bring  the  point  4ii*ect>y  before  them.  It  wmiM 
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however  be  expecCed  that  an  ofSirtion  which  is  to  oyernil^  all  former  prece- 
dents, and  to  establish  a  prmctple  never  before  recognized,  diould  beext>res9* 
ed  in  plain  and  explicit  terms.  J^  mere  implication  ought  not  to  prostrate  a 
prmci^le  which  seems  to  have  been  so  well  established  Had  the  inteadoo 
been  entertained  to  make  so  material  a  change  iii  this  respect,  the  court  ought 
tohaveexprCHsly  declared « that  any  assemblage  of  men  Whatever ,  who  had 
form^  a  treasonable  design,  whether  in  forceor  not,  whether  in  a conditioD  to 
attempt  the  design  or  not,  whether  attended  with  warlike  appearances  or  not, 
constitutes  the  fact  of  levying  war.  Yet  no  declaration  to  this  amount  is  made. 
Not  an  expression  of  the  kind  is  to  be  found  in  the  opinion  of  the  supreme  court. 
The  foundation  on  which  this  argument  rests  is  the  omission  of  the  *coort  to 
state,  that  the  assemblage  which  constitutes  the  fact  of  levying  war  oa|^  tobe 
in  force,  and  some  passages  which  show  that  the  question  respecting  the  natare 
oi  the  assemblage  was  not  in  the  mind  of  the  court  when  the  opinion  was  drawn, 
whlcii  passages  are  mingled  with  others,  which  at  least  show  that  there  was 
no  intention  to  depart  from  the  course  of  the  Dretedents  in  cases  of  treasooby 
levying  war. 

Every  opinion,  to  be  correctly  understood,  ought  to  be  considered  with  * 
view  to  the  case  in  which  it  was  delivered.  In  the  case  of  the  United  States 
against  Bpllman  and  Swartwout,  there  was  no  evidence  that  even  two  men 
had  ever  met  for  the  purpose  of  executing  the  plan,  in  which  those  persons 
were  charged  with  having  participated^  it  was  therefore  sufficient  for  the 
(court  to  say  thVt  unless  men  were  assembled,  war  could  ilot  be  levied.  That  - 
case  was  decided  by  this  declaration.  The  court  mi^t  indeed  have  defined 
the  species  of  assemblage  which'would  amount  to  levymg  of  ^ar ;'  butj  as  this 
opinion  was  not  a  treatise  en  treason,  but  a  decision  of  a  particular  caaOf  ex* 
presdons  of  doubtful  import  should  be  construed  in  reference  to  the  case  itself; 
and  the  mere  omission  to  state  that  a  particular  circumstance  was  necessary 
to  the  coasnmmaition  cif  the  crime,  ought  not  to  beNConstmed  into  a  declara- 
tion that  the  circumstance  was  unimportant.  General  expressions  ought  not 
to  be  connidered  as  overruling  settled  principles  without  a  direct  decUration 
to  that  effect.  After  these  preliminary  observations  the  court  irill  proceed 
to  examine  the  opinion  which  has  occasioned  them. 

The  first  expression  in  it  bearipg  oi|  the  present  question  is,  ^  To  consti- 
tute that  specific  crime  for  which  the'^risoner  now  before  the  court  has  been 
committecl,  war  must  l)e  actually  levied  against  the  United  States.  However 
flagitious  may  be  the  crime  of  conspiracy  to  subvert  by  force  the  government 
of  our  country,  such  conspiracy  is  not  treason.  To -conspire  to  levy  war 
and  actuailjr  to  levy  war^  are  distinct  offences. '  The  first  must  i>e  brought 
into  operation  by  the  assemblage  of  men  for  a  purpose  treasonable  in  its^i 
or  the  fact  of  levying  war  cannot  have  been  committed'** 

Although  it  is  not  expressly  stated  that  the  assemblage  of  men  for  the  pur- 
pose of  carrying  into  operation  the  treesonable  intent,  which  will  amount  to 
levying  war,  must  be  an  assemblage  (n  force,  yet  it  is  fairly  'to  be  inferred 
froijfi  the  context,  and  nothing  like  dis])en6ing  with  force  appears  in  this  para- 
graph. Tbe  expressions  ere,  "  to  constitute  the  crime  war  must  be  actually  . 
levied.^  A  conspiracy  to  leyy  war  is  spoken  of  as  '^  a  conspiracy  to  subvert; 
by  force  the  government  of  our  country."  Speaking  in-  general  terms  of  an 
assemblage  of  men  for  this,  or  for  any  other  purpose,  a  person,  would  naturally 
be  understood  as  speaking  of  an  assemblage  in  some  degree  adapted  to  the 
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purpose.    An  assemblage  to  subveil  by  force  the  government  of  our  country, 
and  amounting  to  a  levying  of  wary  should  be  an  assemblage  in  force. 

In  a  ftu1>sequent  paragraph  the  court  says,  <<  It  is  not  the  intention  of  the 
court  to  say,  that  no  individual  can  be  guilty  of  this  crime  who  has  not  ap^ 
peared  in  arms  against  his  countiy.  On  the  contra  17  if  war  be  actually 
levied,  that  is,  if  a  body  of  meu*bc  actually  assembled  in  oi^cr  to  cifect  by 
force  a  treasonable  purpose,  all  those  who  perform  any  part,  however  mi- 
nute, &c.  and  who  are  actually  leagued  in  the  general  conspiri^cy,  are  trai- 
tors. But  there  must  be  an  actual  assembling  of  men  for  the  treasonable 
purpose,  to  constitute  a  levying  of  war/* 

The  observations  made  on  the  preceding  paragraph  apply  to  this.  <<  A 
body  of  men  actually  assembled,  in  order  to  efifect  by  force  a  treasonable 
purpose,"  must  be  a  body  assen>bled  with  such  appearance  of  force  as  would 
warrant  tlie  opinion  that  they  were  assembled  for  the  particular  purpose  ; 
an  assemblage  to  constitute  an  actual  levying  of  war  should  be  an  assemblage 
with  such  appearance  of  force  as  would  justify  the  opinion  that  they  met  ror 
the  purpose. 

This  explanation,  which  is  believed  to  be  the  natural,  certainly  t)Ot  a 
strained  explanation  of  the  words,  derives  some  additional  aid  from  the 
terms  in  which  the  paragraph  last  quoted  commences.  ^'  It  is  not  the  inten- 
tion of  the  court  to  say  that  no  individual  can  be  guilty  of  treason  who  has 
not  appeared  in  arms  against  his. countiy/'  These  words  seem  to  obviate 
an  inference  which  might  otherwise  harve  been  drai^n  from  the  preceding 
paragraph.  They  indicate,  that  in  the  mind  of  the  court  the  assemblage 
stated  in  that  paragraph  w-as  an  assemblage  in  arms.  That  the  individuals 
who  composed  it,  had  appeared  in  arms  a^inst  their  country.  That  is  ii> 
Other  words,  that  the  assemblage  was  a  military,  a  warlike  assemblage. 

The  succeeding  paragraph  in  the  opinion  relates  to  a  conspiracy,  and 
serves  to  show  that  force 'and  violence  were  in  the  mind  of  the  court,  i^nd 
that  there  was  no  idea  of  extending  the  crime  of  treason  by  construction 
beyond  the  constitutional  definition  which  had  been  given  of  it. 

Returning  to  the  case  actually  before  the  court,  it  is  said,  <<  a  design  to 
overturn,  the  government  of  the  United  States  in  New -Orleans  by  force  ^ 
would  have  been  unquestionably  a  design  which  if  carried  into  execution 
would  have  been  treason,  and  the  assetnblage  of  a  body  of  men  for  the  pur- 
pose .of  carrying  it  into  execution  would  amount  to  levying  of  war  against 
th^  United  States'^ 

Now  what  could  reasonably  be  said  to  be  an  assemblage  of  a  body  of  men 
for  the  purpose  of  overturning  the  government  of  the  United  States  in  New- 
Orleans  by  force  \  Certainly  an  assemblage  in  force  ;  an  assemblage  pre- 
pared and  intending  to  act  with  force  ;  a  military  assemblage. 

Tlie  decisions  theretofore  made  by  the  judges  of  the  United  States,  are 
then  declared  to  be  in  conformity  with  the  principles  laid  down  by  the 
supreme  court.  Is  this  declaration  compatible  with  the  idea  of  departing 
from  those  opinions  on  a  point  within  the  contemplation  of  the  court  f    Th« 
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opfnlons  of  Jutlge  Paterson  and  Judge  Iredell  are  said  *'  to  imjAy  an  actual 
assembling  of  metii  tliough  they  rather  designed  to  remark  on  the  purpose  to 
vhich  the  force  was  to  be  applied  than  on  the  nature  of  the  force  itself." 
This  ob^rvatiop  ^cei-tainly  indicates  that  the  necessity  of  an  assemblage  of 
men  was  the  particular  point  the  court  meant  to  establiiih,  and  that  the  idea 
of  force  was  never 'separated  from  this  assemblage. 

The  opinion  of  Judge  Chase  is  next  quoted  with  approoation.  This  opinion 
in  terms  requires  the  employment  of  force. 

After  stating  the  verbal  communications  said  to  have  been  made  by  Mr. 
Swartwout  to  general  Wilkinson,  the  court  says,  "  if  these  words  import 
t)iat  the  goverojment  of  New-Orleans  was  to  be  revolutionized  by  force, 
although  merely  as  a  step  to  or  a  mean  of  executing  some  greater  projects, 
the  design  w((s  unquestionably  treasonable,  and  any  assemblage  of  men  for 
that  purpose  would  amount  to  a  levying  of  war." 

The  words  **  any  assemblage  of  men,"  if  construed  to  affirm  that  any 
two  or  three  of  the  conspirators  who  mi^ht  be  found  together  after  this  plan 
liad  been  formed,  would  be  the  act  of  levying  war,  would  certainly  be  mis- 
construed. The  sense  of  the  expressions  '^  any  assemblage  of  men,"  is  re- 
stricted by  the  words  ^^'for  this  purpose.*'  Now  could  it  be  in  tlie  eontempU- 
tioi>  of  the  court  that  a  body  of  men  would  assemble  for  the  purpose  of 
revolntto:iizing  New*Orkans  by  force,  who  should  not  tliemselves  be  in 
force  ? 

Afteir  noticing  some  dUTerence  of  opinion  among  the  judges  respecting  the 
import  of  the  word))  said  to  have  been  used  by  Mr;  Swartwout,  the  coart 
proceeds  to  observe  :  '*  But  whether  this  treasonable  intention  be  really  im- 
putable to  tiie  plan  or  not,  it  h  admitted  that  it  must  have  been  carried  into 
execution  by  an  open  assemblage  for  that  purpose,,  previous  to  the  arrest 
of  the  prisoner,  m  order  to  consunimate  the  crime  as  to  him  l** 

Could  th^  court  have  eoocerred  ^  an  open  assemblage"  ^<  for  the  purpose  of 
overturning  the  government  of  New-Orleans  by  force"  "  to  be  only  equiva- 
'lent  to  a  secret  furtive  asseptblage  without  the  appearance  <^  forced** 

After  quotini;  the  words  of  Mr.  SwarCwout,  from  the  affidavit,  in  whiclrit 
was  stated  that  Mr.  Burr  was  levying  an  army  of  7,000  men,  and  observing 
that  the  treason  to  be  inferred  from  Uiese  words  would  depend  on  the  inten* 
tion  with  which  it  was  levied^  and  on  the  progress  which  had  been  made  in 
levying  it,  the  court  say,  <*  the  question  then  is,  whether  this  evidence  provea 
clnlooftl  Burr  to  have  advanced  so  far  in  levying  an  army  ^actually  to  have 
assembled  them  " 

Actually  to  aaiei^ble  an  army  of  7,000  men  is  unquestionably  to  place^those 
who  are  so  assembled  in  a  state  of  open  force.. 

Bat  as  the  mode  t>f  expresuori  used  in  this  passage  might  be  misconstrued 
so  {)&r  as  to  countenance  the  opinion  that  it  would  be  necessary  to  assemble 
the  whole  army  in  order  to  constitute  the  fact  of  levying  war,  the  court  pro- 
ceeds to  say,  .<*  It  is  argued  that  sinc^  it  camiot  be  necessary  that  the.  whole 
7^000  men  should  be  assembledy  their   commencing  their  march  by  de- 
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tachments  to  the  place  of  rendezvous  must  be  sufficient  to  constitute  tlie 
crime.*' 

<<  This  position  is  correct  with  some  qualification.  It  cannot  be  necessary 
that  the  whole  army  should  assemble  and  that  the  various  parts  which  are  to 
compose  it  should  have  combined.  But  it  is  necessary  there  should  be  an 
actual  assemblage  ;  and  therefore  this  evidence  should,  make  the  fact  unequi- 
vocal. 

<<  The  travelling  of  individuals  to  the  place  of  rendezvous,  would  perhaps 
not  be  sufficient  This  would  be  an  equivocal  act,  and  has  no  warlike  ap- 
pearance. The  meeting  of  particular  bodies  of  men,  and  their  marching 
frem  places  of  partial  to  a  place  of  general  rendezvous,  would  be  such  an 
Msemblage." 

The  position  here  stated  by  the  counsel  foi*  the  prosecution  is,  that  the 
army  *'  commencing  its  march  by  detachments  to  the  place  of  rendezvous 
(that  is  of  the  army)  must  be  sufficient  to  constitute  the  crime." 

This  position  is  not  admitted  by  the  court- to  be  universallv  correct. 
It  is  said  to  be  ^^  correct  with  some  qualification.**  What  is  that  quaLi- 
ficatioo  ? 

V  The  travelling  of  individuals  to  the  place  of  rendezvous,"  (and  bj^  thia 
term  is  not  to  be  understood. one  individual  by  himself,  but  ^veral  individuals 
either  separately  or  together  but  not  in  military  form)  **  would  perhaps  not 
be  sufficient."  Why  not  sufficient  ?  ^<  Because,**  says  the  court,  ^'  this 
would  h^  an  equivocal  act  and  has  no  warlike  appearance.'*  The  act,  then,  - 
shmfld  be  unequivocal  and  should  have  a  warlike  appearance.  It  must  ex- 
hibit, in  the  words  of  Sir  Matthew  Hale,,  sfieciem  belli  the  appearance  of 
war. 

This  construction  is  rendered  in  some  measure  necessary  Mfhen  we  observe 
that  the  court  is  qualifying  the  position,  *'  That  the  army  commencing  their 
march  by  detachments  to  the  place  of  re^^dezvous  must  be  sufficient  to  cAn- 
stitute  the  crime.**  In  qualifying  this  position  they  say,  ^'  the  travelling  of 
individuals  would  perhaps  not  be  sufficient."  Now,  a  solitary  individual  tra- 
velling to  anv  point,  with  any  intent,  could  not,'  without  a  total  disregard  of 
language,  be  termed  a  marching  detachment.  The  court,  therefore,  must 
have  contemplated  several  individuals  travelling  together  ;  and  the  words 
being  used  iu  reference  to  the  position  they  were  intended  to  qualify,  would  - 
seein  to  indicate  the  distinction  between  the  appearances  attending  the  i^uhI 
xniovement  of  a  company  of  men  for  civil  purposes,  and  that  military  move- 
ment which  might  m  correct  language  be  denominated  "  marching  by  de- 
tachments..'* 

The  CDurt  then  proceeded  to  say,  «  the  meeting  of  .particular  bodies  of 
men,  ajid  their  marching  from  places  of  partial  to  a  place  of  general  rendez- 
vous, would  be  such  an  assemblage.^* 

It  is  obvious  from  the  context,  that  the  court  must  have  intended  to  state 
a  case  whjch  would  in  itself  be  unequivocal,  because  it  would  have  a  war- 
like appearance.  The  case  stated  is  that  of  distinct  bodies  of  men-  as- 
sembling at  different  places  anil  marching  from  these  places  of  partial  to  a 
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place  of  general  rendezvous.    Wlien  this  has  been  done^  an  asaemblagt 
IS  produced  which  would  in  itself  be  unequivocal.    But  when  is  it  done  ? 
what    is    the    assemblage   here   described  ?    The    assemblage   foimed.  of 
th^  different  bodi'^  of  partial  at  a  general  place  of  rendezvous.     In  de- 
scribing the  mode  of  coming  to  this  assemblage  the  civil  tei  m  ^'  travel- 
iing^'  is  dropped,  and  the  military  term  "  marching*  is  employed.    If  this 
was  intended  ub  a  definition  of  an  assemblage  which  would  amount  to  levy- 
ing w^r,  the  definition  requires  an  assemblage  at  a  general  place  of  ren- 
dezvous composed  of  bodies  of  men  who  had  previously  assembled  at  places 
nf  partial  rendezvous.    But  this  is  not  intended  as  a  definition,  for  clearly  if 
there  should  be  no  places  of  partial  rendezvous,  if  troops  should  embody  in  the 
first  instance,  in  great  force  for  the  pui*pose  of  subverting  the  government  by 
violence,  the  act  would  be  unequivocal,  it  would  have  a  warlike  appearance,  and 
it  would,  according  to  the  opinion  of  the  supreme  court  properly  construed,  and 
according  to  the  English  authorities,  amount  to  levying  war.    But  this,  though 
not  a  definition,  is  put  as  an  example  ;  and  surely  it  may  be  safely  taken  as 
an  example.    If  diilcrent  bodies  of  men,  in  pursuance  of  a  treasonable  de- 
si^plainly  proved,  sliould  assemble  in  warlike  appearance  at  places  of  par- 
tial rendezvous,  and  should  march  from  those  places  to  a  place  of  general 
rendezvous,  it  is  difficult  to  conceive  how  such  a  transaction  could  take  place 
without  exhibiting  the  appearance  of  war,  without  an  obvious  display  of 
force.    At  any  rate,  a  court  in  stating  generally  such  a  military  assemblage 
as  would  amount  to  levying  war,  and  having  a  case  before  them  in  which 
thei*e  was  no  assemblage  whatever,  cannot  reasonably  be  understood  in 
putting  such  an  example,  to  dispense  with  those  appearances  of  war  which 
seem  to  be  required  by  tlie  general  current  of  authorities.    Certainly  they 
ought  not  to  be  so  understood  when  they  say  in  express  terms,  that  ^^  it  is 
more  safe  as  well  as  more  consonant  to  tixe  principles  of  our  constitution,  that 
"the  crime  of  treason   should  not  be  extended  by  construction  to  doobtful 
cases  ;    and  that  crimes  not  alreadv  within  the  constitutional  definition, 
should  receive  such  punishment  as  the  legislature  in  its  wisdom  may  pro- 
vide." 

After  this  rmalysis  of  the  opinion  of  the.  supreme  court,  it  will  be  observed, 
that  the  direct  ((uestion  whether  an  assemblage  of  men  which  might  be  con- 
strued to  amount  to  a  levying  of  war,  must  appear  in  force  or  in  military  form, 
was  not  in  argument  or  in  fact  before  the  court,  and  does  not  appear  to  .have 
Iwen  in  terms  decided  ? '  The  opinion  seems  to  have  been  drawri  without 
particularly  adverting  to  this  question,  and  therefore  upon  a  transient  view 
of  particular  expressions,  roi}.^ht  inspire  the  idea  that,  a  display  c^  force,  that 
appearances  lof  war  were  not  necessary  ingredients  to  constitute  the  fact  of 
levying  war.  But  upon  a  more  intent  and  more  accurate  investigation  oif  this 
opinion,  although  the  terms  f<»rce  and  violence  are  not  employed  as  descrip- 
tive of  the  assemblatje,  such  requisites  arc  declared  to  be  indispensable  as  can 
scarcely  exist  without  the  appearance  of  war  and  the  existence  of  i-eal  force. 
It  is  said  that  v/ar  must  be  levied  in  fact  ;  that  the  object  must  be  bnq  which 
is  to  be  effected  iiy  force  ;  that  the  assemblage  must  be  such  as  to  prove  that 
this  is  its  object ;  that  it  must  not  bean  equivocal  act,  without  a  warlike  ap- 
pearance.; that  it  must  be  an  open  assemblage  for  the*  purpose  c^f  force,  in 
the  course  of  this  opinion,  decisions  are  quoted  and  approved,  which  require 
the  employment  of  forde  to  constitute  the  crime.  It  seems  extremely  diffi- 
cult, if  not  impossible,  to  reconcile  these  various  declarations  witli  the  idea 
that  the  supreme  courn  conaidci^ed  8  secret  unarmed' meeting,  although  that 
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meeting  be  of  conspirators,  and  although  it  met  with  a  trcasMiable  intent,  as 
an  actual  levying  of  war.  Without  saying  that  the  assemblage  must  be  in 
force  or  in  warlike  form,  they  express  themselves  so  as  to  show  that  this 
klea  was  never  discarded,  and  they  use  terms  which  cannot  l)e  otherwis^' 
satisfied. 

The  opinion  of  a  single  judge  certainly  weighs  as  nothing  if  opposed  to  that 
of  the  supreme  court;  but  if  he  was  one  of  the  judges  who' assisted  in 
framing  that  opinion,  if  while  the  impression  under  which  it  was  framed  was 
yet  fresh  upon  his  mind,  he  delivered  an  opinion  on  the  same  testimony,  not 
contradictoiy  to  that  which  bad  been  given  by  all  the  judges  together,  but 
showing  the  sense  in  which  he  underKtood  terms  that  might  be  differently  ex- 
pounded, it  may  fairly  be  said  to  be  in  some  measure  explanatory  of  the 
opinion  itself. 

To  the  judge  before  whom  the  charge  against  the  prisoner  at  the  bar  was 
first  brought,  the  same  testimony  was  offered  with  that  which  had  been  ex- 
hibited before  the  supreme  court,  and  he  was  required  to  give  an  op\iion  in 
almost  the  same  case.  Upon  this  occasion  he  said,  ^' War  can  only  be  levied 
by  the  employment  of  actual  force.  Troops  must  be  embodied  ;  men  must 
be  assembled  16  order  to  levy  war.**  Again  he  observed,  "The  fact  to  be 
proved  in  this  case  is  an  act  of  public  notoriety.  It  must  exist  in  the  view 
of  the  world,  or  it  cannot  exisLat  all.  The  assembling  of  forces  to  levy 
war  it  a  visible  transaction,,  and  numbers  must  witness  it.'* 

It  is  not  easy  to  doubt  what  kind  of  assemblage  was  in  the  mind' of  the 
judge  wIm  used  these  expi^ssions,  and  it  is  to  be  recollected  that  he  had 
just  returned  from  the  supreme  court,  and  was  speaking  on  the  very 
facts  ot\  which  the  opinion  of  that  court  was  delivered. 

The  tame  judge  in  his  charge  to  the  grand  jury  who  found  this  bill,  ob* 
served,  ••  To  constitute  the  fact  of  levying  war,  it  is  not  necessary  tl/at 
hostilities  rtiall  have  actually  commenced  by  en|;agingthe  m il it ai7  force  of  tlut 
United  States,  or  that  measures  of  violence  against  the  government  shall  have 
been  carried  into  •execution.  Bpt  levying  war  is  a  fact  in  the  constitution  of 
which  force  is  an  indispensable  ingi*edient.  Any  combination  to  subvert  by 
force  the  government  of  the  United  States,  violently  to  dismember  the  unlon^ 
to  compel  a  change  in  the  administration,  to  coerce  the  repeal  or  adoption  of 
St  general  law,  is  a' conspiracy  to  levy  war,  and  if  the  conspiracy  be  carried 
into  eilbct  by  the  actual  employment  of  foixe,  by  the  embodym^  and  as- 
sembling of  men  for  the  purpose  of  executing  the  treasonable  design  which 
was  previously  conceived,  it  amounts  to  levying  of  war.  It  has  been  held 
that  arms  are  not  essential  to  levying  war  provided  the  force  assembled  bf 
sufficient  to  attain,  or  perhaps  to  justify  attempting  the  object  without  them.*' 
This  paragraph  is  immediately  followed  by  a  reference  to  the  opinion  of  the 
supreme  court. 

It  requires  no  commentary  upon  these  words,  to  show,  that  in  the  spTaion 

of  the  judge  who  uttered  them,  an  assemblage  of  men  which  should  cons\L- 

.  tute  the  fact  of  levying  war  must  be  an  assemblage  in  torce,  and  that  he  so 

uifderstood  the  opinion  of  the  supi*cme  court.    If  in  tliat  opinion,  there  may 

be  found  in  some  passages,  a  want  of  precision,  and  iiulefinitcness  of  cxprcs* 
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ston,  whicli  nas  occabioned  it  to  be  differently  understood  by  different  persons, 
that  may  well  be  accounted  for  when  it  is  recollected  that,  in  the  particular 
case  there  was  no  assemblage  whatever.  In  expounding  tliat  opinion  the 
^hole  should  be  taken  together,  and  in  i*eference  to  the  particular  case  in 
which  it  was  delivered.  It  is,  however,  not  improbable  that  the  misunder- 
standitig  has  arisen  from  this  circumstance.  The  court  unquestionably  did 
not  consider  arms  as  an  indispensable  requisite  to  levying  war;  an  assem- 
blage adapted  to  the  object  might  be  in  a  condition  to  effect  or  to  attempt  it 
without  them. '  Nor  did  the  court  consider  the  actual  application  of  the  force 
to  the  object,  at  all  times,  an  indispensable  requisite! ;  for  an  assemblage 
might  be  in  a  condition  to  apply  force,  might  be  in  a  state  adapted  to  real 
war,  without  having  made  the  actual  application  of  that  forCe.  From  these 
positions,  which  are  to  be  found  in  the  opinion,  it  may  have  been  inferred,  it 
IS  thought  too  hastily,  that  the  nature  of  the  assemblage  was  unimportant,' 
find  that  war  might  be  considered  as  actually  levied  by  any  meeting  of  men, 
if  a  criminal  intention  can  be  imputed  to  tliem  by  testimony  of  any  kud  wh^t- 
ever. 

It  has  boen  thought  proper  to  discuss  tliis  question  at  large|*«pd  to  review 
the  opuiion  of  the  supreme  court,  aiihcugh  this  court  would  be  more  disposed 
to  leave  the  question  of  fact,'  whetlier  an  overt  act  of  levying  war  was  com- 
mitted  on  Blennerhassett's  island  to  the  jury  under  this  explanation  of  the 
law,  and  to  instruct  them,  that  unless  the  assemblage  on  Blennerhasaett's 
island  was  an  assemblage  in  force ;  was  a  military  assemblage  in  a  con- 
dition to  make  war,  it  was  not  a  levying  of  war,  and  that  they  could  not  con- 
strue it  into  an  act  of  war,  than  to  arrest  the  farther  testimony  which 
might  be  offered  to  connect  the  prisoner  with  that  assemblage,  or  to  prove 
the  intention  of  those  who  assembled  together  at  that  place.  This  point, 
however,  is  not  to  be  understood  as  decided.  It  will,  perhaps,  coastitute 
an  essential  inquiry  in  another  case. 

Before  leaving  the  opinion  of  the  supretne  court  entirely  on  the  questioii 
9f  Uie  nature  of  the  assemblage  which  will  constitute  an  act  of  levying 
war,  .this  court  cannot  forbear  to  ask*  why  is  an  assemblage  absolutely  re- 
quired ?  Is  it  not  to  judge  in  some  measure  of  the  end  by  •the  proportion 
which  the  means  bear  to  the  end  ?  Why  is  it  that  a  single  armed  individual, 
entering  a  boat  and  sailing  down  the  Ohio,  for  the  avowed  purpose  of  attack- 
ing New-Orleans,  could  not  be  said  to  levy  war  ?  Is  it  not  that  he  '.^  appa- 
rently not  in  a  condition  to  levy  war  ?  If  this  b^  so,  ought  not  the  assemUage 
to  funiish  some  evidence,  of  its  mtention  and  capacity  to  levy  war  i/efbre  it 
can  amount  to  levying  war  ?  And  'ought  not  the  supreme  ooortf  when 
speaking  of  an  assemblage  for  the  purpose  of  eflfeoting  a  ti-easonable  object 
by  force,  be  understood  to  indicate  an  assemblage  exliibiting  the  appearance 
ot  force. 

The  definition  of  the  attorney  for  the  Uni:cd  States,  deserves  notice*  In  this 
respect.  It  is  *^  when  the]*e  is  an  assemblage  of  men,  convened  for  the  purpose  d[ 
effecting  by  force  a  treasonable  object,  which  force  is  meant  to  be  employed 
before  the  assemblage  disperses,  tliisis  treason." 

To  read  this  definition  without  adverting  tathe  argumentf  we  should  infer 
-thAt  the  assemblage  was  itself  to  effect  by  force  the  ti*easonable  object*  not 
to  join  itself  lo  some  other  bodies  of  men  and  then  to  effect  the  object  by 
their  combined  furcc.    Under  this  construction  it  would  be  expected  the  ap- 
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pearaofit  of  the  aisemblage  would  hear  some  proportion  to  tne  object,  aod 
woiUd  hidicate  the  intentioih  At  any  rate  that  it  would  be  an  as^mblage  an 
force.  This  toostnictioo  is  most  certainly  not  that  whieh  was  Intended,  but 
It  serv^  to  show  ^tbat  general  phrases  must  always  be  understood  in  refer- 
ence to  the  subject  matter,  and  to  the  general  principles  of  law. 

On  that  divisian  of  the  subject  which  respecta  the  merits  of  the  case  con- 
nected with  the  pleadings,  twa  poinu  are  also  made. 

1st.  That  this  indictment  having  charged  the  prisoner  with  levying  war  on 
^nnerhassett's  island  and  containing  no  other  overt  act,  cannot  be  sup- 
ported by  proof  that  war  was  levied  at  that  place  by  other  persons,  in  the 
absence  of  the  prisoner,  even  admitting  those  persons  to  be  connected  with 
him  in  one  common  treasonable  conspiracy. 

Sdly.  That  admitting  such  an  Indictment  could  be  supportjed  by  such  evi- 
dence, the  previous  conviction  of  some  person  who  committed  the  act  which 
is  said  to*  amount  to  levying  war,  is  indipensable  to  the  conviction  of  a  per- 
son who  advised  or  procured  that  act 

As  to  Jhe  first  point,  the  indictment  contains  two  xounts,  one  am  which 
chai^;e8  Uiat  the  prisoner  with  a  number  of  persons  unknown,  levied  war  on 
rilennerhassett*^  island,  in  the  county  of  Wood,  in  the  district  of  Virginia ; 
^d  the  other  adds  the  circumstance  of  their  proceeding  from  that  island 
down  the  river,  for  the  purpose  of  seizing  New-Orleans  by  force.. 

In  point  of  fact,  the  prisoner  was  not  on  Blennerhassett's  island,  npi*  in  the 
county  of  Wood,  por  in  the  district  of  Virginia. 

In -considering  this  point  the  court  is  led  first  to  inquire  whether  an  indict- 
ment for  levying  war  mi|st  specify  an  overt  act,  or  would  be  'sufficient  if  it 
merely  charged  the  prisoner  in  general  terms  with  having  levied  wiir, 
omitting  the  expression  of  olace  or  circumstance. 

The  place  in  which  a  crime  was  committed  is  essential  to  an  indictmcrt, 
were  it  only  to  shew  the  jurisdiction  of  the  court.  It  is  also  essential  for  the 
purpose  of  enabling  the  prisoner  to  make  his  defence.  That,  at  common 
law,  an  indictment  would  have  been  defective  which  did  not  mention  the  place 
in  which  the  crime  was  committed,  can  scarcely  be  doubted.  Fpr  this,  it  is 
sufficient  to  refer  to  Hawkins,  B.  2.  c.  25.  sect.  84.  and  c  23.  sect.  91.  This 
necessity  is  rendered  the  stronger  by  the  constitutional  provision  that  the 
ofieoder,  **  shall  be  tried  in  the  state  and  district  wherein  the  crime  shall  have 
been  committed,**  and  by  the  act  of  congress  which  requires  that  twelve 
petty  jurors  at  least  shall  be  summoned  from  the  county  wbei-e  the  ofience 
was  committed. 

A  description  of  the  particular  manner  in  which  the  war  was  levied,  seems 
also  essential  to  enable  the  accnsed  to  make  his  defence.  The  law  does  not 
expect  a  man  to  be  prepared  to  defend  every  act  of  his  life  which  may  be 
suddenly  and  without  Jiotice  alleged  against  him.  In  common  justice  the  par- 
ticular fact  with  which  he  is  charged  ou|;ht  to  be  stated,  and  suted  in  siich  a 
manner  as  to  aflord  a  reasonable  certainty  of  the  nature  of  the  accusation, 
and  the  circumstances  which  will  be  adduced  agahist  him.  The  general  doc- 
trine on  the  subject  .oi  indictments  is  full  to  this  point.    Foster,  p.  149.  speak- 
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ingp  of  the  trfeaaon  of  tompassing  the  king's  death,  says,  **  Ftma  what  has 
been  s^id  itfulloweth  that  in  every  indictment  for  this  species  of  treason,  and 
indeed  for  levying  wur  andaidhering  to  the  king's  energies,  an  overt  act  must 
be  alleged  and  proved.  For  the  overt  act  is  die  charge  to  which  the  prisoner 
must  apply  hist  defence." 

In  p.  220.  Foster  repeats  this  declaration.  It  is  also  laid  down  In  Hawk.  B. 
8.  c.  17.  sect.  29.  1  Hale,  121.  1  East,  116.  and  by  the  other  authorities  cited, 
especially  Vaughan's  case.  Ifi  cofroi)oration  of  this  opinion,  it  may  be  ob- 
served, that  treason  can  only  be  established  by  the  pixxif  of  overt  acts,  and 
that  by  the  common  law  as  well  as  by  the  statute  of  7  of  William  III.  tbos* 
overt  act^  only  which  are  charged  in  the  indictment  can  be  given  in  evidence, 
unless,  perhaps,  as  corroborative  -testimony  after  the  overt  acts  are  proved. 
That  chiuse  in  the  constitution,  too,  which  says  that  in  all'crim-inarprosecu- 
tionsthe  accused  shall  enjoy  the  right  ^^  to  be  informed  of  Uie  nature  and 
cause  of  the  accusation,'*  is  considered  a&  having  a  direct  bearing  cm  this 
point.  It  secures  to  him  such  information  as  will  enable  him  to  prepare  for  his 
defence. 

It  seems  then  to  be  perfectly  clear,  that  it  would  nqt  be  sufficient  for  an  in- 
dictment to  allege  generally  that  the  accused  had  levied  war  against  tlie 
United  States.  Tlie  charge  must  be  more  paHicularly  specified  by  laying 
what  is  termed  an  overt  act  of  levying  war.  The  law  relative  to  an 
appeal,  as  cited  from   Stamford,  is  strongiy  corroborative  of  this  opitiion. 

If  it^be  necessary  to  specify  the  charge  in  the  indictnient,  it  would  seem  to 
follow  irresisiibly,  that  the  charge  must  be  proved  as  laid. 

All  the  authorities  which  require  an  overt  act,  require  also  that  this  overt 
act  should  be  proved.  The  decision  in  Vaughaji's  case  is  particularly  in 
point.  Might  it  be  otherwise,  thc^  charge  of  an  overt  act  would  be  a  mis- 
chief instead  of  an  advantage  to  the  accused.  It  would  lead  him  from 
the  true  cause  and  nature  of  the  accusation,  instead  of  informing  him  r^ 
specting  it. 

But  it  is  contended  on  the  part  of  the  prosecution  that,  although  the  ac- 
cused had  never  been  with  the  party  which  assembled  at  Blennerhassett^s 
island,  and  was,  at  the  time,  at  a  great  distance,  and  in  a  different  state,  he 
was  yet  legally  present,  and  therefore  may  properly  be  charged  in  the  in- 
dictment as  being  present  in  fact 

It  is  therefore  necessary  to  inquire  whether  in  this  case  tlie  doctrine  of  con* 
structive  presence  can  apply. 

ft  is  conceived  by  the  court  to  be  possible  that  a  person  may  be  concerned 
in  a  treasonable  conspiracy,  and  y^  be  legally,  as  well  as  actually,  absent, 
while  some  one  act  of  the  treason  is  perpetrated.  If  a  rebellion  should  be  so 
extensive  as  to  spread  through  every  state  in  the  union,  it  will  scarcely  be 
contended  that  every  individual  concerned  in  it  is  legally  present  at  every  overt 
act  committ^  in  the  course  of  that  rebellion.  It  would  be  a  very  violent  pre- 
sumption indeed,  too  violent  to  beinade  without  clear  authority,  to  presume 
that  eV«n  the  chief  of  the  reb«l  army  was  legally  present  at  every  such  overt 
act.   If  the  main  rebel  army  with  the  chief  at  its  head^  should  be  prose^u- 
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ting  war  at  m\fi  extrsmity  of  our  territory,  say  in  New  Hampshire,  if  this 
chief  should  be  there  captured  and  sent  to  the  other  extremity  for  the  pur« 
pose  of  trial,  iJF  his  indictment,  instead  of  alleging  an  overt  act  which  was 
true  in  point  of  fact,  should  allege  that  he  had  assembled  some  small  party, 
which  in  truth  he  had  not  seen,  and  had  levied  war  by  engaging  in  a  skir* 
mish^  in  Georgia  at  a  time  when  in  reality  he  was  lighting  a  battle  in  Kew 
Hampshire,  if  such  evidence  would  support  such  an  indictment  by  the  fiction 
that  he  was  legally  present  though  really  absent,  all  would  ask  to. what  pur- 
pose are  those  provisions  in  the  constitution  which  direct  the  place  of  trial, 
and  ordain  that  the  accused  shall  be  informed  of  the  nature  and  cause  of  the 
accosation  f 

But  that  a  man  may  be  legally  absent  who  has  counselled  or ,  procured  a 
treasonable  act,  is  proved  by  all  those  books  which  treat  upon  the  subject, 
and  which  concur  in  declaring  that  such  a  person  is  a  principal  traitor,  not 
because  he  was  legally  present,  but  because  in  treason  all  are  principals.  Yet  the 
indictment,  upon  general  principles,  would  charge  him  according  to  the  tiiith  (tf 
the  case.  Lord  Coke  says,  ^'  if  many  conpire  to  levy  war,  and  some  of  them  do 
levy  the  same  according  to  the  conspiracy,  this  is  high  treason  in  all."  Why  ? 
Because  all  were,  legally  present  when  the  war  was  levied  ?  No.  "  For  in 
treason,"  continues  Lord  Coke,  ^<  all  be  principals,  and  war  is  levied.**  In 
this  case  the  indictment,  reasoning  from  analogy,  would  not  charge  that  the  ab* 
aent  conspirators  were  present,  but  would  state  the  truth  of  the  case.  If  the 
conspirator  had  done  nothing  which  amounted  to  levying  of  war,  and  if  by 
our  constitution  the  doctrine  that. an  accessary  becomes  a  principal;  be  not 
adopted,  in  consequence  of  which  the  conspirator  could  not  be  condemjied 
under  an  indictment  stating  the  truth  of  the  case,  it  would  be. going  very  far 
to  say  that  this  defect,  if  it  be  termed  one^  may  be  cured  by  an  indictment 
stating  the  case  untruly. 

This  doctrine  of  Lord  Coke  has  been  adopted  by  all  subsequent  w.  iters  ; 
and  it  is  generally  laid  down  in  the  English  bossks  that  whatever  will  make  a 
roan. an  accessary  in  felony,  will  make  him  a  principal  in  treason  ;  but  it  is  no 
where  suggested  that  he  is  by  construction  to  be  cpnsldereir  aw^  present  when 
in  point  of  fact  he  was  absent. 

Foster  bar.,  been  particularly  quoted,  and  certainly  he  is  precisely  in  point 
<^  It  is  well  known,"  says  Foster,  ^^  that  in  the  language  of  the  case,  there 
are  no  accessaries  in  high  treason;  all  are  principals.  Every  instance  of 
incitement,  aid,  or  protection,  which  in  the  case  of  felony  will  render  a  man 
an  accessai7  before  or  after  iht  fact,  in  the  case  of  high  treason,  whether  it 
be  treason  at  common  law  or  by  statute,  will  make  him  a  principal  in  treason." 
The  cases  of  incitement  and  aid  are  cases  put  as  examples  of  a  man's  be- 
coming a  principal  in  treason,  not  because  he  was  legally  pi-esent,  but  by  force 
of  that  maxim  in  the  common  law,  that  whatever  will  render  a  mat  an  ac- 
cessary at  common  law  will  render  him  a  principal  in  treason.  In  oUier  pas- 
sages the  words  *'  command"  or  **  procure"  arc  used  to  indicate  the  same  state 
of  things,  that  is,  a  treasonable  assemblage  produced  by  a  man  whoos  hot  him* 
self  in  that  assemblage. 

In  point  of  law. then,  the  man  who  incites,  aids,  or  procures  a  treasonable 
act,  is  not,  merely  in  cooeeq«eoce  of  that  incitement,  aid  or  procurement,  le-' 
gaily  present  when  that  act  is  committed. 
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If  it  docs  not  result  from  the  nature  of  the  crime  that  all  who  are  coocemed 
in  it  are  legally  present  at  eveiy  overt  act,  then  each  case  depends  upon  iu 
own  circumstances,  and  to  judge  how  far  the  circumstances  of  tfny  case  can 
make  him  legally  present  who  is  in  fact  absent,  the  doctrine  of  constructive 
presence  must  beexaniined. 

Hale,  in  his  1  vol.  p.  615.  says,  <^  regularly  no  man  can  be  a  principal  in 
felony  unless  he  be  present.*'  In  the  same  page  he  says,  ^<  an  accessary  be- 
fore is  he  that  being  absent  at  the  time  of  the  felony  committed,  doth  yet  pro-' 
cure,  counsel,  or  command  another  to  commit  a  felony.*'  The  bobks  arejull 
of  passages  which  state  this  to  t)e  the  law. '  Foster,  in  showing  what  acts  o£ 
coficurrence  will  make  a  man  a  principal,  says,  *Vhe  must  be  present  at  the 
perpetration,  otherwise  he  can  be  no  more  than  an  accessary  before  the 

These  strong  distinctions  would  be  idle,  at  any  rate  they  would  be  inappti* 
cable  to  treason,  if  they  were  to  be  entii*ely  lost  iu  the  doctrine  of  constructive 
'  presence. 

Foster  adds,  p.  349.  <<  when  the  law  requireth  the  presence  of  the  accom* 
plice  at  the  perpetration  of  the  JDact  in  order  to  render  him.s  principal,  it 
doth  no^  require  a  strict  actual  immediate  presence^  such  a  presence  a»  would 
make  him  an  eye  or  ear  witness  of  what  passeth.**  The  terms  ttsed  by  Foa- 
ter  ai«luch  as  would  be  employed  by  a  man  intending  to  sihow  the  necessity 
that  the  absent  person  should  be  near  at  hand,  although  from  the  nature  of  the 
thing  no  precise  distance  couKi  be  marked  out.  An  inspection  of  the  cases 
from  which  Foster  drew  tliis  general  principle  will  serve  to  illustrate  it.  (See 
Hale,  439.)  In  fill  these  cases,  put  by  Hale,  the  whole  patty  set  out  together 
to  commit  the  yery  fact  charged  in  the  indictment,  or  to  commit  some  other 
vnlawfijd  act,  in  which  they  are  all  to  be  personally  concerned  at  the  same 
time  and  place,  and  are,  at  the  very  time  when  the  crlminal^ct  is  comroit- 
te^y  near  enough  to  give  actual  personal  aid  and  assistance  to  the  man  whe 
peipetrated  it  Hale,  in  p.  449.  giving  the  reason  for  the  decision  in  the  case 
^  the  Lord  Dacres,  says,  **  they  all  came  with  an  intent  to  steal  the  deer, 
and  consequently  the  law  supposes  that  they  came  all  with  the  intent  to  op- 
pfCne  all  that  should  hinder  them  in  that  design.'*  •  The  original  case  says  this 
was  their  resolution.  This  opposition  would  be^a  personal  op|)Ofitt6n.  This 
case,  even  as  stated  by  Hale,  would  clearly  not  comprehend  any*  man  who  en- 
tered into  the  combination,  but  who,  instead  of  going  to  the  park  where  the 
murder  was  committed,  should  not  set  out  with  the  others,  should  go  to  a  dif- 
ferent park,  or  should  even  lose  his  way.    See  Hale,  5S4. 

In  both  the  cases  here  stated,  the  persons  actually  iet  out  together,  and  were 
near  enough  to  assist  iix  the  commission  of  the  fact  That  in  the  case  of  Pudsy 
the  felonjr  was,  as  staled  b/  Hale,  a  different  felony  from  that  originally  intend* 
ed,  is  unimportant  in  regard  to  the  particular  principle  now  under  consideni* 
tion,  so  far  as  respected  distance,  as  respected  capacity  to  assist  in  case  of 
resisUnce,  it  is  the  same  as  if  the  robbery  had  been  that  which  was  originally 
desig^ned.  The  case  in  the  original  repoii  shows  that  the  felony  committed 
was  in  fact  in  pursuance  of  that  originally  designed.  Foster,  350.  plainly  sup- 
poses  the  same  particular  design,  not  a  general  design  composed  of  many 
particular  distinct  facts. .  He  supposes  them  to  be  co-operating  with  respect 
to  that  particular  design.    This  may  be  illustrated  by  a  case  which  is  perhaps 
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oMnmon.  Sappote  a  bund  of  robbers  confederated  for  the-  general  purpose  of 
robbing.  They  set  out  together,  or  in  parties,  to  rob  a  particular  individual^ 
and  each  performs  the  pan  assigned  to  hini.  Some  ride  up  to  the  individual 
and  demand  hi*  purse,  others  watch  out  of  sight  to  intercept  those  who  might 
be  coming  to  assist  the  man  on  whom  the  robbery  is  to  be  committed.  If  mur- 
der or  robbery,  actually  take  place,  all  are  principals,  and  all  in  construction 
of  law  are  present,  ^ut  suppose  they  set  out  at  the  same  time,  or  at  diflerent 
times,  by  diflerent  rOkds,  to  attack  and  rob  different  individuals  or  different 
companies  ;  to  commit  distinct  acts  of  robbery.  It  has  never  been  contended 
that  those  who  comnMtted  one  act  of  robbery,  or  who  failed  altogether,  were 
constructively  present  at  the  act  of  thos^who  were  associated  with  them  in 
'the  common  object  of  robbery,  who  were  to  sliare  the  plunder,  but  who  did  not 
assist  at  the  particular  facjc.  They  do  indeed  belong  to  the  eeneral  party,  but 
they  ai*e  not  of  the  partieular  party  which  committed  this  tact.  Fostel*  con- 
cludes this  subject  by  observing,  that  "  in  order  to  i-ender  a  person  an'accom*' 
piice  and  a  principal  in  felony,  he  must  be  aiding  and  abetting  at  the  fact,  or 
ready  to  afford  assistance  if  necessary.'*  That  is,  attheptfrticular  fact  which 
'  is' charged,  he  must  be  ready  to  render  assistance  to  those  who  ai^  committing 
that  particular  fact ;  he  must,  as  is  stated  by  Hawkins,  be  ready  to  give  im- 
mediate and  dii*ect  assistance. 

All  the  cases  to  be  found  in^.the  books  go  to  the  same  pdnt.  Let  them  be 
applied  to  that  under  consideration. 

The  whole  treason  laid  in  tais  indictment  is  the  levying  of  war4n  Blei^ner- 
hassett's  island,  and  the  whole  question  to  which  the  ^inquiry  of  the  court  is 
now  directed  is,  whether  the  pVi^oner  was  legally  present  at  that  fact. 

I  say  this  is  the  whole  question,  because  the  prisoner  can  only  be  convicted 
•n  the  overt  act  laid  in  the  indictment.  With  respect  to  this  prosecution,  it 
is  as  if  no  other  overt  act  existed.  If  other  overt' acts  can  be  inquired  into, 
it  is  ibf  the  sole  purpose  of  proving  the  particfilai*  fact  charged ;  it  is  as.'evi* 
dence  of  .the  crime  consisting  of  this  particular  fact,  not  as  establishing  the 
general  crime  by  a  distinct  tact. 

The  counsel  for  the  prosecution  have  charged  those  engaged  in  the  detence 
with  considering  the  overt  actasAhe  treason,  whereas  it  oughtto.be  consider- 
ed solely  as  the  evidence  of  the  treason;  but  the  counsel  for  the  prosecutioii 
seem  themselves  not  to  have  sufficiantly  adverted  to  this  clear  principle,  that 
though  the^overt  act  may  not  be  itself  the  treason,  it  is  the  sole  act  of  that  trea- 
son which  can  produce  conviction.  It  is  the  sole  point  in  issue  between  the 
parties.  And  tlieonly  division  of  that  point,  if  the  expression  be  allowed,  which' 
the  court  is  now  examining,  is  the  constructive  presence  of  the  prisoner  at  the 
&ct  charged. 

To  return  then  to  the  application  of  the  cases 

Had  the  prisoner  set  out  with  the  party  from  Beaver  for  BlenIlerhassett^i 
island,  or,  perhaps,  had  hjc  set  out  for  that  place,  though  not  from  Beaver,'  and 
had  arrived  in  the  island,  he  would  have  been  present  at  the  fact ;  had  he  not 
arrived  in  the  island,  but  had  taken  a  position  near  enough  to  co-operate  with 
those  on  the  island,  to  assist  them  in  any  act  of  hostility,  or  to  aid  them  if  at-* 
tacked,  the  question  whether  he  was  constructively  present  would  be  a  ques- 
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tion  compounded  of  law  and  fact,  which  would  be  decided  by  the  jmy,  with  the 
aid  of  the  courti  so  far  as  respected  the  law.  In  this  case  the  accused  would 
have  been  of  the  particular  party  assembled  on  the  island,  and  would  have 
been  associated  with  them  in  the  particular  act  of  levying  war  said  to  have 
been  committed  on  the  island. 

But  if  he  was  not  with  the  party  at  any  time  before  they  reached  the  island ; 
if  he  did  not  join  them  there,  or  intend  to  join  them  there  ;  if  his  .personal  co- 
operation in  ttie  ^neral  plan  was  to  be  afforded  elsewhere,  at  a  great  distance, 
in  a  different  state  ;  if  the  overt  acts  of  treason  to  be  performed  by  him  were 
to  be  disthict  overt  acts  ;  then  he  was  not  of  the  particulaf  party  assembled 
at  Blennerhassett's  island,  and  was  not  constructively  present,  aiding  and  as- 
sisting in  the  particular  act  which  was  thein;  committed. 

The  testimony  on  this  point,  so  far  as  it  has  been  delivered,  is  not  equiro- 
cal.  Til  ere  is  not  only  no  ev  idence  that  the  accused  was  of  the  pa  rticidar  party 
which  assembled  on  Blennerhassett's  island,  but  the  whole  evidence  shows  he 
was  not  of  that  party. 

In  felony  then,  admitting  the  crime  to  have  been  completed  on  the  island,  and 
to  have  been  advised,  procured,  or  commanded  by  the  accused,  he  would  have 
been  incontestibly  an  accessary,  and  not  a  piincipaU 

But  in  treason,  it  is  said,  the  law  is  othorwise,  because  the  tlieatre  of  action 
is  more  extensive. 

This  reasoning  applies  in  England  asutrongly  asintlie  United  States.  Wiiile 
in  *15  and '45  the  fa^nily  of  Stuart  sought  to  regain  the  crown  they  had  forfeit- 
ed, the  struggle  was  for  the  whole  kingdom  ;  yet  no  man  was  ever  considered 
as  legally  present  at  one  place,  when  actually  at  another ;  or  as  aiding  in  one 
transaction,  while  actually  employed  in  another. 

With  the  perfect  knowledge  that  the  ivhole  nation  may  be  the  theatre  of 
action,  the  English  books  unite  in  declaring,  that  he  who  counsels,  procures,  or 
aids  treason,  is  guilty  accessorially,  and  solely  in  virtue  of  the  common  law 
principle,  that  what  will  make  a  man  an  accessary  in  felony  makes  him  a  prin- 
cipal in  treason.  So  far  from  considering  a  man  as  constructively  present  at 
every  overt  act  of  the  general  treason  in  which  he  may  have  been  concerned, 
the  whole  doctrine  of  the  books  limits  the  proof  agajmst  him  to  those  particular 
overt  acts  of  levying  war  with  which  he  is  charged. 

What  would  be  the  effect  of  a  different  doctrine  ?  Clearly  that  which  has 
been  stated.  If  a  person  levying  war  in  Kentucky  may  be  said  to  be  construc- 
tively present  and  assembled  with  a  party  carrying  on  war  in  Virginia,  at  a 
great' distance  from  him,  then  he  is  pi^esent  at  every  overt  act  peiformed  any 
where :  he  may  be  tried  in  any  state  on  the  continent,  where  any  overt  act  has 
been  committed ;  he  may  be  proved  to  be  guilty  of  an  oveit  act  laid  in  the  in- 
dictment in  whfch  he  had  no  personal  participation,  by  proving  that  he  advised 
It,  or  that  he  committed  other  acts. 

This  is,  perhaps,  too  extravagant  to  be  in  terms  maintained.  Certainly  it 
cannot  be  supported  by  the  doctrines  of  the  Engltsih'law, 
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The  opinion  of  ludge  Patet*8aQ  in  Mitcheirs  ^ase  has  bepn  cited  on  this  point. 
2  Dal.  348. 

Tl>e  indictment  is  not  specialljr  stated ;  but' from  the  case  as  repoi*ted,  it 
mast  have  been  either  general  for  levying  war  in  the  county  of  Alleghany,  and 
the  overt  act  laid  must  have  been  the  assemblage  of  men  and  levyhig  of  war  in 
that  county  ;  or  it  must  have  given  a  particular  detail  of  the  treasonable  trans- 
actions in  thatcounty.  The  first  supposition  is  the  most  probable ;  but  let  the  in- 
dictment be  in  theone  form  or  the  other,  and  the  result  is  tlie  same.  The  facu  of 
the  case  are,  that  a  large  body  of  men,  of  whom  Mitchell  Avas  one,  assembled 
at  Braddock's  field,  in  the  county  of  Alleghany,  for  the  purpose  of  committing 
acts  of  violence  at  Pittsburg.  That  there  was  also  an  assemblage  at  a  different 
time  at  Couches  fort,  at  which  the  prisoner  also  attended.  The  general  and 
avowed  object  of  that  meeting  was  to  concert  measures  for  resisting  the  exe- 
cution of  a  public  law.  At  Couches  fon  the  resolution  was  taken  to  attack  the 
house  of  the  inspector,  and  the  body  there  assembled  marched  to  that  house 
and  attached  it.  It  was  proved  by  the  competent  number  of  witnesses,  that 
he  was  at  Couches  fort  armed,  that  he  offered  to  reconnoitre  the  house  to  be  at- 
tacked, that  he  marched  with  the  insurgents  towards  the  hou^  that  he  was 
with  them  alter,  the  action  attending  the  body  of  one  of  his  comrades  who  was 
killed  in  it ;  one  witness  swore  positively  that  he  was  present  at  the  burning  of 
the  house,  and  a  second  witness  said  that  <'  it  ran  in  his  head  that  he  had  seen 
him  there."  That  a  doubt  should  exist  in  such  a  case  as  this  is  strong  evidence 
of  the  necessity  that  the  overt  act  should  be  unequivocally  proved  by  two  wit- 
nesses. 

But  what  was  the  opinion  of  tlie  judge  in  this  case  ?  Couches  fort  and  Ne- 
ville's honse  being  in  the  skme  county,  the  assemblage  having  been  at  Couches 
fort,  and  the  resolution  to  attack  the  bouse  having  been  there  taken,  the  body 
Having  for  the  avowed  purpose  moved  in  execution  of  that  resolution  towards 
the  bouse  to  be  attacked,  he  inclined  to  think  that  the  act  of  marching  was  in 
itself  levying  war.  If  it  was,  then  the  overt  act  laid  in  the  indictment  was 
consummat^l  by  the  assemblage  at  Couches,  and  the  marching  from  thence, 
and  Mitchell  was  proved  to  be  guilty  by  more  than  two  positive  witnesses.  But 
without  deciding  this  to  be  the  law,  he  proceeded  to  consider  the  meeting  at 
Couches,  the  immediate  marching  to  Neville's  house,  and  the  attack  and  burn- 
ing of  the  house,  as  one  transaction.  Mitchell  was  proved  by  more  than  two 
positive  witnesses  to  have  been  in  that  transaction,  to  have  taken  an  active 
part  in  it,  and  thejudge  declared  it  to  be  unnecessary  that  all  should  have  seen 
him  at  the  same  time  and  place. 

But  sappose  not  a  single  witness  had  proved  Mitchell  to  have  been  at  Couches, 
or  on  the  march,  or  at  Neville's.  Suppose  he  had  been  at  the  time  notorious- 
ly absent  in  a  different  state.  Can  it  be  believed  "by  any  person  who  ojbseryes 
the  caatiot>  with  which  Judge  Paterson  required  the  constitutional  proof  of  two 
witnesses  to  the  same  overt  act,  that  he  would  have  said. Mitchell  was  oon- 
structiv<§ly  present,  and  might  on  that  straining  of  a  legal  fiction  be  found  guilty 
of  treason  ?  Had  he  delivered  such  ah  o[>iiiion,  what  would. have  been  the 
language  of  this  country,  respecting  it  ?  Had  he  given  this  opinion,  it  wouH 
have  required  all  the  correctness  of  his  life  to  strike  his  name  from' that  bloody 
list  in  which  the  4iame  of  Jcf&ries  is  enrolled. 
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But  to  estimate  the  opinion  inMit^hell*scaseilet  its  circumstances  be  trans- 
fer red  t6  Burr's  case.  Suppose  the  bod/  of  meo  assembled  in  Blennerhassett^s 
island  had  previously  met  at  some  other  place  in  the  same  county,  and  that 
Burr  had  been  proved  to  be  with  them  by  four  witnesses ;  that  the  rissolu- 
tlon  to  march  to  Qlennerhassett^s  island  for  a  treasonable  purpose  had  been 
there  taken  ;  that  he  had  been  seen  on  the  march  with  them  ;  that  one  wit- 
ness had  seen  him  on  the  island  ;.that  another  thought  he  had  seen  him 
there  ;  that  he  had  been  seen  with  the  party  directly  after  leaving  the  island  ; 
that  tliis  indictment  had  charged  the  levying  of  war  in  Wood  county  |;ene- 
rally  ;  the  cases  would  then  have  been  perfectly  parallel,  and  the  decisions 
would  have  been  the  same. 

In  conformity  with  principle  and  with  authority,  then,  the  prisoner  at  the 
bar  was  neither  legally  nor  actually  present"  at  Blennerhassett's  island  ;  and 
the  «ourt  is  strongly  inclined  to  the  opinion,  that  without  proving  an  actual 
or  legal  presence  1^  two  witnesses,  the  overt  act  laid  in  this  indictment  can- 
not be  proved. 

But  this  opidfon  is  controverted  on  two  grounds. 

The  first  is,  that  the  indictment  does  not  charge  the  prismer  to  have 
been  present. 

The  second,  that  although  he  i^as  absent,  yet,  if  he  caused. the  assemblage, 
he  may  be  indicted  as  being  present,  and  convicted  on  evidence  that  he 
caused  the  treasonable  act. 

IHie  first  position  is  to  be  decided  by  the  maictment  itself.  The  court  un- 
derstands the  allegation  diflferently  from  the  attorney  for  the  United  States. 
The  court  understands  it  to  b^  directly  charged,  that  the  prisoner  did  assem- 
ble with  the  multitude  and  did  march  with  them.  Nothing  will  more  clearly 
test  this  construction  than  putting  Uie  case  into  a  shape  which  it  may  possibly 
take.  Suppose  the  law  to  be,  that  the  indictment  would  be  defective  unless 
it  alleged  the  presence  of  the  person  indicted  at  the  act  of  treason.  If  upon 
a  special  verdict  facia  should  be  found  which  amounted  to  a  levying  of  war 
by  the  accused,  and  his  counsel  should  insist  that  he  could  not  be  condemned 
because  the  indictmei^t  was  defective  in  not  charging  that  he  was  himself  one 
of  thC'  assemblaee  wiiich  constituted  the  treason,  or  because  it  alleged  the 
procurement  derectively,  would  the  attorney  admit  this  construction  of  his 
Indictment  to  be  correct  K  I  am  persuaded  that  he  would  not,  and  that  he 
ought  not  to  make,  such  a  concession.  If,  after  a  verdict,  the  indictment 
might  to  be  construed  to  allege  that  the  prisoner  was  one  of  the  assemblage  at 
Blennerhasaett's  island,  it  ought  to  be  so  construed  now.  But  this  Is  onira- 
nkntant,  fer  If  the  indictment  alleges  that  the  prisoner  p  soured  the  assem- 
blage, that  procurement  becomes  part  of  the  overt  act^  and  must  be  proved 
as  will  be  shown  hereafter. 

The  second  position  is  foui^ed  o^  1  Hale,  214.  388.  and  1  East,  127. 

While  I  decl«re<that  this  doctrine  contradicts  every  idea  I  had  ever  en- 
tertained on  the  subject  of  indictments,  since  it  admits  that  one  case  may  be 
stated  and  a  very  different  case  may  be  proved,  I  will .  acknowledge  that  it 
is  cottQtenait^ed  by  the. authorities  adduced  iu  its  support    To  counsel  or  ad- 
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viae  a  trcAtonable  assemblage,  and  to  be  one  of  that  auemblagei  are  cer- 
tainly distinct  acts,  and  therefore  ought  not  to  be  charged  as  tlie  sam^  act. 
The  great  objection  to  this  mode  of  proceeding  is,  that  the  proof  essentially 
varies  from  the  charge  in  the  character  and  essence  of  the  offence,  and  in  the 
testimony  by  which  the  accused  is  to  defend  himself.  'Diese  dicta  of  Lord 
Hale,  therefore,  taken  in  the  extent  in  which  they  are  nndei*6topd  by  the 
counsel  for  the  Uuited  States  seem  to  be  repugnant  to  the  declarations  we  find 
every  where,  that  an. overt  act  must  be  laid,  and  must  be  proved.  No  case 
is  cited  by  Hate  in  support  of  them,  and  I  am  stroi^ly  inclined  to  the  opinion 
that,  had  the  public  received  his  corrected;  instead  of  his  original  manu- 
script, they  would,  if  not  expunged,  have  been  restrained  in  their  applica- 
tion to  cases  of  a  particular  description.  Laid  down  generally,  and  applied 
to  all  cases  of  treason,  they  are  repugnant  to  the  principles  for  which  tiale 
contends,  for  which  all  the  elementary  writers  contend,  and  from  which  courts 
have  in  no  case,  either  directly  reported  or  referred  to  in  the  books,  ever  de- 
parted. These  principles  are,,  that  the  indictment  must  give  notice  of  the 
ofience  :  that  the  accused  is  only  bound  to  answer  tbe  particular  charge 
which  the  indictment  contains,  and  that  the  ovprt  act  laid  is  that  paHicular 
charge.  Under  such  circumstances,  it  is  only  doing  justice  to  Hale  to  ex- 
amine his  dicta,  and  if  they  will  admit  of  being  understood  in  a  limited  sense, 
not  repugnant  to.  his  own  doctrines,  nor  to  the  general  principles  of 'law,  to 
understand  them  in  that  sense. 

<^  If  many  conspire  to  counterfeit,  or  counsel  or  abet  it,  and  one  of  them 
doth  the  fact  upon  that  counselling  or  conspiracy,  it  is  treason  in  alK  and 
they  may  be  all  indicted  for  counterfeiting  generally  within  the  statute,  for 
in  such  case,  in  treason,  all  are  principals.** 
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This  is  laid  down  as  applicable  singly  to  the  treason  of  counterfeiting  the 
coin,  and  is  not  applied  by  Hale  to  other  treasons.  Had  he  designed  to  ap- 
"^ly  the  principle  umversally,  he  would  have  stated  it  as  a  general  proposition ; 
le  Would  have  laid  it  down  in  treating  on  other  branches  of  Uie  statute,  as 
well  as  in  the  chapter  i^especting  the  coin  ;  he  would  have  laid  it  down  when 
treating  on  indictments  generally.  But  he  has  done  neither.  Every  senti- 
ment bearing  in  any  manner  on  this  point,'  which  is  to  be  found  in  Lord  Hale, 
while  on  the  doctrine  of  levying  war,  or  on  the  general  doctrine  of  indict- 
ments, militates  against  the  opinion  that  he  considered  the  proposition  as 
more  extensive  than  he  has  dcch^red  it  to  be.  No  court  could  be  justified  ia 
extending  the  dictum  of  a  judge  beyond  its  terms,  to  cases  in  which  he  has 
expressly  ti^ated,  to  which  he  has  not  himself  applied  it,  and  on  wliicK  He  as 
well  as  others  has  delivered  opinions  which  tliat  dictum  would  overrule; 
This  would  be  the  less  justifiable  if  there  should  be  a  clear  leg^l  distinctloQ 
Indicated  by  the  very  terms  in  which  the  judge  has  expressed  himself  be- 
tween the  particular  case  to  which  alone  he  has  applied  .the  dictum,  and 
Other  cases  to  which  the  court  is  required  to  extend  it 

There  is  this  clear  legal  di^inction.  *^  Tliey  may,**  says  Judge  Hale^  <^  be 
indicted  for  counterfeiting  generally.**  But  if  many  conspire  to  levy  war,  aitd 
some  actually  levy  it,  they  may  not  be  indicted  for  levying  war  generally. 
The  books,  concur  in  declaring  timt  they  cannot  be  so  indicted.  A  special 
overt  act  of  levying  war  must  be  laid.  This  distinction  between  counter- 
feiting the  coins,  and  that  class  of  treasons  among  whicii  levying  war  is 
placed^  is  taken  in  the  statute  of  Edward  IIL    That  sUtule  requires  «n 
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ovzf^  act  pf  levying  war  to  be  laid  in  the  indictment,  and  does  not  require  an 
overt-  act  of  counterfeitiiig  the  coin  to  be  laid.  If  in  ^  particular  case  where 
a^  general  indictment  is  suflBcient,  it  be  stated  that  the  crime  may  be  charged 
generally  according  to  the  legal  e£fect  of  the  act,  it  does  not  follow,  that  in 
other  cables  where  a  general  indictment  would  be  insufficient,  where  an  overt 
actjnust  be  laid,  that  this  overtact  need  not  be  laid  according  tb  the  real^act. 
Hale,  then,  is  to  be  reconciled  with  himself,  and  vvth  the  general  principles 
of  law,  only  by' permitting  the  limits  which  he  has  himself  given  to  his  own 
-dictum,  to  remain  where  he  liak  placed  them. 

In  p.  2313.  Hale  is  speaking  generally  of  the  receiver  of  a  traitor,  and  is . 
stating  in  what  such  receiver  partajies  of  an  accessary.    Ist  *<  His  indictment 
must  be  special  of  the  r^ceipt^  and  not  generally  that  he  did  the  thing,  whidi 
may  be  otherwibe  in  case  of  one  that  is  procurer,  councilor  or  consenter.** 

The  words  "  may  be  otherwise"  do  not  clearly  convey  the  idea  that  it  is 
universally  otherwise.  In  all  cases  of  a  receiver  the  indictment*  mU9t  be 
special  on  the  receipt,  and  not  general.  The  words  it  "  may  be  otherwise 
in  case  of  a  procurer,"  8tc.  signify  that  it  may  be  otherwise  m  all  treasons, 
or  that  it  may  t>e  otherwise  in  some  treasons.  If  it  may  be  otherwise  ui  some 
treasons,  without 'Contradicting  the  doctrines  of  Hale  himself,  as  well  as  of 
Otliei*  writers,  but  cannot  be  otherwise  in  all  treasons  without  such  contradic- 
tion, the  fair  construction  is,  thnt  Hale  used  these  words  in  their  restricted 
sense  ;  that  1^  used  them  in  reference  to  treasons,  in  which  a  general  in- 
dictment would  lie,  not  to  treasons  where  a  general  indictment  would  not  lie,= 
but  an  overt  act  of  the  treason  must  be  charged.  The  two  passa^s  of  Hale 
thus  construed,  may  perhaps  be  law,  and  may  leave  him  consistent  with 
tiimself.    It  appears  to  the  court  to  be  the  fair  way  of  coustruingthem. 

These,  observations  relative  to  the  passages  quoted  from  Hale,  apply  to 
thVt  quoted  from  East,  who  obviously  copies  from  Hale,  and  relies  upon  his 
authority. 

Upon  this  point  Keeling^  ^6.  and  1  Hale,  626.  have,  also  been  relied  upon. 
It  is.  stated  in  both,  that  if  a  man  be  indicted  as  a  principal  and  acquitted, . 
he  cannot  afterwards  be  iqdicted  as  accessaiy  before  the  fact.  Whence  it  is 
inferred,  not  without  reason,  that  evidence  of  accessorial  guilt  may  be  re- 
ceived on  such  an  ihdictq^ent.  Yet  no  case  is  found  in  which  the  question  has 
been  made  and  decided.  The  objection  has  never  been  taken'  at  a  trial  and 
overruled,  nor  do  the  books  say ,  it  would  lie  overruled.  Were  such  a  case 
produced  its  application  would  t>e  questionable.  Keeling  says,  an  accessary 
before  the  fact  is  ouodam-modoj  in  some  maunei*  guilty  of  the  fact.  The  law 
may  not  require  that  the  manner  should  be  stated,  tor  in  felony  it  does  not 
require  that  an  evert  ict  should  4)e  laid.  The  indictment  thcrefoi*e  may 
be  general.  But  an  overt  act  of  levying  war  must  be  laid.  These  cases  then 
prove  in  thpir  utmost  extent  no  ipore  than  the  cases  previously  cited  from 
Hale  and  East  This  distinction  between  indictments  which  may  state  the 
fact  generally,  and  those  which 'must  lay  it  specially,  bear  some  analogy  to 
a  general  and  Ji  special  action  on  the  cane.  In  a  gc  leral  action,  the  declara- 
tion may  lay  the  assumpsit  according  to  the  legal  effect  of  the  transaction, 
but  in  &. special  action  on  the  case,  the  declaration  must  state  tfie  material- 
circumstances  truly,  and  they,  must  be  proved  as'  stated.  This  distinction 
also  derives  some  aid  frwp  a  passage  in  Hide,  625.  immediately  preceding 
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that  whieh  has  been  cited  at  the  bar.  He  nays,  ^<If  A.  be  Indicted  as  princi* 
pal,  and  B.  as  accessary  before  or  afievy  and  both  be  acquitted,  yet  B. 
may  be  indicted  as  principal,  and  the  forpier  acquittal,  as  accebsaiy  is  no 
bar. 

The  crimes,  tlien,  are  not  the  same,  and  may  not  indifferently  be  tried 
under  the  same  indictment.  But  why  is  it  that  an  acquittal  as  principal  may 
be  pleaded  in  bar  to  an  indictnifent  as  accessar)',  white  an  acquittal  as  acces- 
sary may  not  be  pleaded  in  bar  to  an  indictment  as  principal  ?  If  it  be  an- 
swered that  the  accessorial  crime  may  be  given  in  evidence  on  an.  indictment 
as  principal,  but  that  the  principal  crime  may  not  be  given  in  evidence  on  aa 
indictment  as  accessary,  the  question  recurs,  on  what  legal 'ground  does  this 
distinction  stand  ?  I  can  imagine  only  this.  An  accessary  being  quodqm 
mode  a  principal,  in  indictments  where  the  law  does  not  require  the  manner 
to  be  stated,  which  need  not  be  special,  evidence  of  accessorial  guilt,  if  the 
punishment  be  the  same,  tnay  possibly  be  received  ;  buteverjr  indictment  as 
an  accessary  roust  be  speciaL  The  very  allegation  that  he  is  an  accessary 
must  be  a  special  allegation,  and  must  show  how  he  became  an  accessary .  The 
charges  of  this  special  indictment,  therefore,  must  be  proved  as  laid,  and  no 
evidence  which  proves  the  crime  in  a  form  substantially  different  can  be  re- 
ceived. If  this  be  the  legal  reason  for  the  distinction,  it  supports  the  exposi- 
tion of  tAese  dicta  which  has  been  given.  If  it  be  hot  the  legal  reason,  I  can 
conceive  no  6(her. 

But  suppose  the  law  to  be  as  is  contended  by  the  counsel  for  the  United 
States.  Suppose  an '  indictment,  charging  an  individual  with  personally  as- 
sembling among  others,  and  thus  levying  war,  may  be  satisfied  with  the  proof 
that  he  caused  tlie  assemblage.  What  effect  will  this  law  have  upon  this 
case  ? 

The  guilt  of  the  accused,  if  there  be  any  guilt,  does  not  consist  in  the  as- 
aemblage,  for  he  was  not  a  member  of  it.  The  simple  fact  of  assemblage  n« 
more  affects  one  absent  man  tlian  another.  His  gCiiljt  then  consists  in  procuring 
the  assemblage,  and  upon  this  fact  depends  his  criminality.  The  prgof  rela-' 
tive  to  the  character  of  an  assemblage  must  be  the  same  whether  a  man  be 
present  or  absent  In /he  general,  to  charge  any  individual  with  the  guilt  of 
an  assemblage,  the  fact  of  his  presence  must  be  proved.  It  constitutes  an  es- 
sential part  of  the  overt  act.  If  then  the.procurenrcnt  be  substituted  in  the 
place  ot  presence,  does  it  not  also  constitute  an  essential  part  of  4he  overt 
act  ?  Mast  it  not  also  be  proved  f  Must  it  not  he  proved  in  the  same  man- 
ner that  presence  must  be  proved  ?  If  in  one  case  the  presence  of  the  indi- 
vidual maKes  the  guilt  of  the  assemblage  his  guitt,  and  in  ,the  other  case  the 
procurement  by  the  individual  makes  the  guilt  of  the  assemblage  his  guilt,  then 
presence  and  procurement  are  equally'  component  pai*ts  of  the  overt  act^  and 
equally  require  two  witnesses. 

Collateral  points  may,  say  the  books,  be  proved  according  to  the  course  of 
the  common  law ':  but  is  this  a  collateral  point?  Is  the  fact,  without  which 
the  accused  does  not  participate  in  the  guilt  of  the  assemblage,  if  it  was  guilty, 
a  collateral  point  ?  This  cannot  be.  The  presence  of  the  party,  where  pre- 
sence is  necessary,  being  a  part  of  the  overt  act,  must  be  positively  proved  by 
two  witnesses.  No  presumptive  evidence,  no  facts  from  which  presence  nfay 
be  conjectured  or  inferred,  ^vill  satisfy  the  constitution  and  the  law.    Jf  pro- 


Digitized  by 


Google 


900  APPENDIX. 

cnrement  take  the  *  place  of  presence,  and  become  part  of  the  overt  act,  thea 
no  presumptive^  evidence,  no  iacu  from  which  the  procurement  may  be  con* 
jectured  or  inferred,  can  satisfy  the  conscittttion  and  the  law.  The  mind  is 
not  to  \yc  led  to  the  conclosiun  that  the  individual  was  present,  by  a  train  of 
conjectures  or  inferences,  or  of  reasoning :  the  fact^  must  be  proved  by  two 
witnesses.  Neithei*  where  procurement  supplies  the  want  of  presence,  la 
the  mind  to  be  conducted  to  the  conclusion  tliat  the  accused  procured  the  ii»- 
sembly,  by  a  train  of  conjectures  or  inferences,  or  of  reasoning ;  the  fisct  itself 
must  be  proved  by  two  witnesses,  and  must  have  been  committed  within  the 
dbtrict. 

If  it  be  said  that  the  advising  or  procurement  of  treason  is  a  secret  transac* 
tion  which  can  scarcely  ever  be  proved  in  the  manner  required  b/this  opinion  ; 
the  answer  which  will  readily  suggest  itself  is,  that  the  difficulty  of  proving  a 
fact  will  not  justify  conviction  without  proof.  Certainly  it  will  not  justify  con- 
viction without  a  direct  and  positive  witness  in  a  case  where  the  Constitutioii 
requires  twa  The  more  connect  inference  f^m  this  circumstance  would  seem 
to  be,  that  the  advising  of  the  fact  is  not  within  the  constitutional  definition  of 
the  crime.  To  advise  or  procure'  a  treason  is  in  the  nature  of  conspiring  or 
plotting  treason,  ^hich  is  not  treason  in  itsel£ 

If  then  the  doctrines  of  Keeling,  Hifle  and  East  are  to  be  understood  in  the 
sense  in  which  thev  are  pressed  by  the  counsel  for  the  prosecution,  and  are  ap- 


are  still  other  most  important  considerations,  which  must  be  well  weighed 
before -this  doctrine  tan  be  applied  to  the  United  States. 

The  eighth  amendment  to  tlie  'constitution  has  been  pressed  with  great  foixe, 
and  it  is  impossible  not  to  feel  its  application  to  this  point.  The  accused  can- 
not be  truly  said  to  be  **  informed  of  the  nature  and  cause  of  the  accusation,** 
unless  the  indictment  shall  give  him  that  notice  which  may  reasonably  suggest 
to  him  the  pobt-on  which  the  accusation  turns,  so  that  he  may  know  the  course 
to  be  pursued  in  h  is  defence. 

It  is  also  well  worthy  of  consideration,  that  this  doctrhie,  so  far  as  it  respects 
treason,  is  entirely  supported  by  the  operation  of  the  common  law,  which  b 
said  to  convert  the  accessary  before  the  fact  into  the  principal,  and  to  make 
the  act  of  the  principal  his  act.  The  accessary  before  the  fsct  is.  not  said  to 
have  levif^d  war.  He  is  not  aai<i  to  be  guiity  under  the  statute.  But  the  com- 
mon law  attaches  to  htm  the  guilt  of  that  fact  which  he  has  advised  or  pro- 
cured, and,  as  contended,  makes  it  his  act.  This  is  the  operation  of  the  com- 
mon law,  not  the  operation  of  the  statute.  It  is  an  operation  then  which  can 
only  be  performed  where  the  common  law  exists  to  perform  it  It  isthe  crea- 
4iire  of  the  common  law,  and  the  creature  presupposes  its  creator.  To  decide 
then  that  this  doctrine  is  applicable  to  the  United  States,  would  seem  to  imply 
the  decision  that  tlie  United  States,  as- a  nation,  have  a  common  law  which 
creates  and  defines  the  punishment  of  crimes  accessorial  in  their  nature.  It. 
would  imply  the  further  decisions  that  these  accessorial  cr'^ies  are  not,  in  the 
case  of  treason,  excluded  by. the  definition  of  treason  ^iven  in  the  constitution, 
1  will  not  pretend  tnat  I  have  ncft  individually  an  opinion  on  these  points,  but- 
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it  is  one  which  I  should  give  only  in  a  case  absolutely  requiring  it,  unlets  I  could 
confer  i*espectiog  it  with  the  judges  of  the  supreme  courl. 

I  have  said  that  this  doctrine  cannot  apply  to  the  United  States,  without  im- 
plying those  decisions  respecting  tlie  common  law  which  I  have  stated^  be- 
cause, should  it  be  true,  as  is  contended,  that  the  constitutional  definition  ci 
treason  comprehends  him  who  advises  or  procures  an  assemblage  that  levies 
Mrar,  it  would  not  follow  that  such  adviser  or  procurer  might  be  charged  as 
having  beenpi^sent  at  the  assemblage.  If  the  adviser  or  procurer  is  within 
the  definition  of  levying  war,  and,  independent  of  the  agency  of  the  common 
law,  does  actually  levy  war,  then  the  advisement  or  prpcui*ement  is  an  overt 
act  o^  levying  war.  If  it  be  the  oven  acton  which  he  is  to  be  convicted,  then 
it  must  be  charged  in  the  indictment,  for  he  can  only  be  convicted  on  proof  of 
the  overt  acts  ^hich  are  charged. 

To  render  this  distinetien  more  intelligible,  let  it  be  recollected,  tha^  al- 
though it  should  be  conceded  that  since  the  statute  of  William  and  Mary,  he 
who  advises  or  procures  a  treason  may  in. England  "be  charged  as  having  com- 
mitted that  treason,  by  virtue  of  the  cr>mmon  law  operation,  which  issaid,  so&ir 
as  respects  tlte  indictment,  to  unite  the  accessorial  to  the  principal  ofience,  and 
permit  them  to  be  charged  as  one,  yet  it  can  never  be  conceded  that  he  who 
commits  One  overt  act  under  the  statute  of  Eldward,  can  be  charged  and  con- 
victed on  pi*oof  of  another  overt  act.  If  then  procurement  be  an  overt, act  of 
treason  under  the  constitution,  no  man  can  be  convicted  for  the  procure- 
ment under  an  indictment,  charging  him  with  actually  assembling)  what^ 
ever  may  be  the  doctrine  of  the  common  law  in  the  case  of  an  accessorial 
offender. 

It  may  not  be  improper  in  this  place  again  to  Advert  to  the  opinion  of  the 
suprenae  court,  and.tosliow  that  it  contains  nothing  contraiy  to  the  doctrine 
now  laid  down.  That  opinion  is,  that  an  individual  may  be  guilty  of  treason 
*^  who  has  not  appeared  marms  against  his  country ;  that  if  war  be  actually 
levied^  that  is,  if  a  body  of  men  be  actually  assembled  for  the  purpose  of 
eflfecting  by  force  a  treasonable  object,  all  those  who  perform .  any  part, 
however  minute,  or  however  remote  from  the  ^c«ne  of  action,  and  -  who 
are  actually  leagued  in  (he  general  conspiracy,  are  to  be  considered  as 
traitors." 

This  opinion  does  not  touch  the  case  of  a  person  who  advises  or  procures  an 
"assemblage,  and  does  nothing  further.  The  advising  certainly,  and  perhaps 
the  procuring,  is  more  in  the  nature  of  a  conspiracy  to  levy  war,  than  of  the 
actual  levying  of  war.  According  to  the  opinion^  it  is  not  enough  to  be  leaeued 
in  the  conspiracy,  and  that  war  be  levied,  but  it  is  also  necessary  to  perform 
a  part ;  that  part  is  the  act  of  levying  war.  This  part,  it  is  true,  may  be 
mmute  :  it  may  not  be  the  actual  appearance  in  arms,  and' it  may  be  remote 
from  the  scene  of  action,  that  is,  from  the  place  whei*e  the  army  is  assembled^ ; 
but  it  must  be  a  part,  and  that  part  must  be  performed  by  a  person  who  is. 
leagued  in  the«  conspiracy.  This  part,  however  minute  of  remote,  con- 
stitutes the  overt  act  on  which  alone  the  person  who  performs  it  can  be 
convicted. 

The  opinion  does  not  declare  that  the  person  who  has  performed  this  re- 
mpte  and  minute  part  may  be  indicted  for  a  part  which  was  in  tinith  per- 
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formed  by  othersf  and  convicted,  on  their  overt  iicti.  It  amonntt  to  tbh  and 
nothing  more,  that  when  war  is  .aptually  leviedt  not  only  those  who  bear  arms, 
but  those  also  who  are  leagued  in  the  conspiracy,  and  wl>o  perform  the  various 
distinct  parts  which  are  necessary  for  the  prosecution  of  war,  do  in  the  sense 
of  the  constitmion  levy  war.  It  may  possibly  be  the  bpinion  of  the  supreme 
court,  that  those  who  procure  a  treason,  and  do  nothing  further,  are  guilty 
under  the  constitution  ;  I  only  say  that  opinion  has  not  yet  been  given ;  ^ili 
less  has  it  been  indicated,  that  he  who  advised  shall  be  indicted  as  having  per- 
formed the  fact. 

It  is  then  the  (pinion  of  the  court,  that  tlus  indictment  can  be  supported  only 
by  testimony  which  proves  tlie  accused  to  have  beeii  actually  or  constructively 
present  when  the  assemblage  took  place  on.Blennerhassett^s  island,  or  by  the 
admission  of  the  doctrine  that  he  who  procures  an  act  may  be  indicted  at 
having  performed  that  act 

It  is  further  the  opinion  of  the  cotti*tt  that  there  is  no  testimony  whatever 
which  tends  to  prove  that  the  Accused  was  actually,  or  constructively  pi*esent 
when  that  assemblage.did  take  place.  Indeed  the  contrary  is  most  apparent. 
With  respect  to  admitting  proof  of  procurement  to  establish  a  charge  of  ac- 
tual presence,  the  court  is  of  opinion,  that  if  this  be  admissible  in  England  on 
an  indictment  for  levying  war,  which  is  far  from  being  conceded,  it  is  admis- 
sible only  by  virtue  of  Uie  operation  of  the  common  law  upon  the  statute,  and 
therefore  is  not  admissible  in  this  country,  unless  by  virtue  of  a  similar  opera- 
tion ;  a  poiot  far  from  being  established,  but  on  which,  for  the  present,  no 
opinion  is  given.  If,  however,  this  point  lie  established,  still  the  procurement 
must  be  proved  in  the  same  manner,  and  by  the  saroeJ&ind  of  testimony  which 
would  be  required  to  prove  actual  presence. 

The  second  point  in  this  division  of  the  subject  is  the  necessity  of  adducing 
the  record  of  the  previous  conviction  of  some  one  person  who  committed  the 
fact  alleged  to  be  treasonable. 

This  point  presupposes  the  treason  of  the  accused,  if  any  has  been  com- 
mitted, to  be  accessorial  in  its  nature.  Its  being  of  this  description  according 
to  the  British  authorities,  depends  on  the  presence  or  absence  of  the  accused 
:it  the  time  the  fact  was  committed.  The  doctrine  on  this  subject  is  well  un- 
derstood, has  been  most  copiously  explained,  and  need  not  be  rei>eated* 
That  there  is  no  evidence  of  his  actual  or  legal  presence  is  a  point  already 
discussed  and  decfded.  It  is  then  apparent  that;  but  for  the  exception  to  the 
general  principle  which  is  made  in  cases  of  treason,  those  who  assembled  at 
Blennerhascett's  island,  if  that  assemblage  was  such  as  to  constitute  the 
crime,  would  be  principals,  and  those  who  might  really  have  caused 
that  assemblage',  although  in  truth  the  chief  traitors,  would  iii  law  be  acces^ 
saries. 

It  is  a  settled  principle  in  the  law  that  the  accessary  caftnot  be  guilty  of  a 
greateroffencethnnhis  principal.  The  maxim  Uacce99ariu9  9e<fuiturnaturam 
aid  firinci/iqlh  i  the  accessar}'  fallows  thenature  of  his  principal.  Hence  results 
the  necessity  of  establishing  the  guilt  of  the  principal  before  the'  accessary 
(;fin  be  tried.  For  the  degree  of  guilt  which  is  incurred  by  couhseUing  or 
commanding  the  pommission  of  a^crime  depends  upon  the  actiial  commission' 
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oflhat  crime.     No  mao'  h  an  accessary  to  murder  unless  the  fact  ha^  been 
committed. 

The  foct  can  only  be  established  in  a  prosecution  against  the  person  by 
whom  a  crime  has  been  perpetrated.  The  law  supposes  a  man  more 
capable  of  defending  his  own  conduct  than  any  other  person,  and  will 
not  tolerate  that  the  guilt  of  A.  shall  be  established  in  a  prosecution  agninst 
B.  Consequently,  if  the  guilt  of  B.  depends  on  the  guilt  of  A.  A.  must  be 
convicted  before  B.  can  be  tried.  It  would  exhibit  a  monstrous  deformity, 
indeed,  in  our  system,  if  B.  might  be  executed  for  being  accessary  to  a  mui> 
der  committed  by  A.  and  A.  should  afterwards,  upon  a  full  trial,  be  ac- 
quitted of  the  feet.  For  this  obvious  reason,  although  the  punishment  of  a 
principal  and  accessary  was  originally  the  same,  and  although^  in  ma^y  in- 
stances it  is  still  the  same,  the  accessary  could  in  no  case  be  tried  before  the 
conviction  of  his  principal,  nor  can  he  yet  be  tried  previous  to  such  convic- 
tion, unless  he  requires  it,  or  unless  a  sp^ial  provision  to  that  efiect  be  made 
by  statute. 

If,  then,  this  was  a  fblony,  the  prisoner  at  the  bar  could  not  be  tried  until 
the  crime  was  esublished  by  the  conviction  of  theperson  by  whom  it  was 
actually  perpetrated. 

Is  the  law  otherwise  in  this  case,  became  in  treason  all  are  principals  ? 

Let  this  question  be  answered  by  reason  and  by  authority. 

Why  is  it  that  in  felonies  however  atrocious,  the  trial  of  the  accessary  can 
never  precede  the  conviction  of  the  principal  r  Not  because  the  one  is  deno-' 
minated  the  principal  arid  the  other  the  accessary,  for  that  would  be  ground 
on  which  a  great  law  principle  could  never  stand.  Not  because  there  was  In 
fact  a  difference  in  the  degree  df  moral  guilt,  for  in  the  case  of  murder  com- 
mitted by  a  hardy  villain  tor  a  bribe,  the-- person  plotting  the  murder  and 
giving  the  bribe,  is,  perhaps,  of  the  two  the  blacker  criminal ;  and,  were  it 
otherwise,  this  wonld  furnish  no  argument  for  precedence  in  trial 

What,  then,  is  the  reason  ? 

It  has  been  already  given.  The  legal  guilt  of  the  accessary  depends  on  the 
guilt  of  the  principal ;  and  the  guUt  m  the  principal  can  only  be  established 
m  a  prosecution  against  himself. 

Does  not  this  reason  apply  in  full  force  to  a  case  of  treason  ? 

The  legal  guilt  of  the  person  who  planned  the  assemblage  on  Blenner- 
hassett*s  island  depends,  not  simply  on  the  crimmality  of  the  previous  con- 
spiracy, but  on  the  criminality  d  that  assemblage.  If  those  who  perpe- 
trated the  fact  be  not  traitors,  he  who  advised  the  fact  cannot  be  a  traitor. 
His  guilt,  then,  in  contemplation  of  law,  depends  on  theirs,  and  their  guilt 
can  only  be  established  in  a  prosecution  aeainst  themscltres.  Whether  the 
adviser  of  this  assemblage  be  punishable  with  death  as  a  principal  or  as  an 
accessary,  his  liability  to  punishment  depends  on  the  degree  of  guilt  attached 
to  an  act  which  has  been  perpetrated  by  others,  and  which,  if  it  be  a 
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criminal  act,  renders  them  guilty  alsa  His  guilt  therefore  depends  on  theirs, 
and  their  guilt  cannot  be  legally  established  in  a  prosecution  against 
faimJ 

The  whole  reason  of  the  law,  then,  relative  to  tlie  principal  and  accessary^ 
80  far  as  respects  the  order  of  tri&l,  seems,  to  apply  in  full  force  to  a  case  of 
treason  committed  by  one  body  of  men  in  conspiracy-  with  others  who  are 
absent 

If  from  reason  we  pass  to  authonty,  we  fkid  it  laid  down  by  Hale^  t'oster, 
and  East,  in  the  most  explicit  terms,  that  the  conviction  of  some  one  v^o 
lias  committed  the  treason  must  precede  the  trial  of  him  who  has  advised  or . 

Srocured  it    This  posiUon   is  rIm)  maintained  by  Leach  in  his  notes   on 
iawkins,  and  is  not,  so  far  as  the  court  has  discovered,  any  where  contra- 
dicted* 

These  authorities  have  been  read  and  commented  on  at  such  length,  that  it 
cannot  be  necessary  for  the  court  to  bring  them  again  into  view.'  It  ia  the 
less  necessary,  because  it  is  not  understood  that  the  law  is  controverted  by  the 
counsel  for  the  United  States. 

It  is,  however,  contended,  that  the  prisoner  has  waived  his  right  to  de- 
mand tlie  conviction  of  some  one  pei*8on  who  was  present  at  the  fact,  by 
pleading  to  his  indictment. 

Had  this  indictment  even  charged  the  prisoner  according  to  the  truth  of  the 
case,  the  court  would  feel  some  difficulty  in  deciding  that  he  had  by  implica- 
cation  waived  his  right  to  demand  a  species  of  testimony  essential  to  his  con- 
viction. The  court  is  not  prepared  to  say  that  the  act  which  is  to  operate 
against  his  rights  did  not  reauire  that  it  should  be  peiibrmed  with  a  full 
knowledge  of  its  operation.  It  would  seem  consonant  to  the  usual  course  of 
proceeding  in  other  respects,  in  criminal  cases^  that  the  prisoner  should  be 
informed  that  he  had  a  right  to  refuse  to  be  tried  until  some  person  -who 
committed  the  act  should  be  convicted,  and  that  he  ought  not  to  be  con- 
sidered as  waiving  the  right  to  demand  the  record  of  conviction,  unless  with 
the  full  knowledge  of  that  right  he  consented  to  be  tried.  The  court,  how- 
ever, does  not  decide  what  the  livw  would  be  in  such  a  case.  It  is  unnccea- 
sary  to  decide  it,  because  pleadhig  to  an  indictment  in  which  a  man  ia 
charged  as  having  committed  an  act,  cannot  be  construed  to  waive  a  right 
|vhich  he  would  have  possessed,  had  he  been  charged  with  having  advised 
the  act  No  person  indicted  as  a  principal  can  be  expected  to  say  I  am 
not  a  principal^  I  am  an  accessary ;  I  dnl  not  commit,  I  only  advised  the 
act 

The  autkority  of.  the  English  cases  on  tliis  subject  depends  in  a  great 
measure  on  the  adoption  of  the  common  law  doctrine  of  .accessorial  treasons. 
If  that  doctrine  be  excluded,  this  branch  of  it  may  not  be  directly  applicable 
to  treasons  committed  within  the  United  States.  If  the  crime  of  advising  or 
procuring  a  levying  of  war  be  within  the  constitutional  definition  of  treasoUf 
then  he  who  advises  or  procures  it  must  ^indicted  or  the  very  fact,  and  the 
question  whether  the  treasonableHess  of  the -act  may  be  decided  in  the  first 
instance  in  the  trial  of  him  who  procured  it,  or  must  be  decided  in  the  trial 
of  one  who  committed  it,  will  depend  upon  the  reasoU|  as  it  respects  the  law 
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of  evidencct  which  produced  the  British  deciBionl  Vrith  r€£;ftrd  to  the  trial 
of  principal  and  acc^Uary,  rather  than  on  the  pMitive  authority  of  those 
decisions. 

This  question  is  not  e^ential  in  the  present  case,  because  it  tne  crime  be 
within  the  constitutional  definition,  it  is  an  overt  «ct  of  levying  wart  and 
to  produce  a  conviction  ought  toliave  been  charged  in  the'  indictment.' 

The  law  of  the  case  being  thus  far  settled,  what  ougm  to  be  the  decision 
of  the  court  on  the  present  motion  ?  Ought  the  court  to  set  and  hear  testi« 
mony  which  cannot  aflfect  the  prisoner,  or  ou^ht  the  court  to  arrest  that 
testimony  ?  On  this  question  much  has  been  said-<— much  that  may  perhaps 
be  ascribed  to  a  misconception  of  the  point  really  under  consideration.  The 
motion  has  been  treated  as  a  motion  confessedly  made  to  stop  relevant  testi- 
mony, and  in  the  course  of  the  arp^ument,  it  has  been  repeatedly  stated  by 
those  who  oppose  the  motion,  that  irrelevant  testimony  may  and  ought  to  be 
stopped.  That  this  statement  is  perfectly  correct,  is  one  of  those  funda- 
mental prhiciples  in  judicial  proceedings  which  is  acknowledged  by  all,  and 
is  founded  in  the  absolute  necessity  of  the  thing.  No  person  <&ill  contend  tihatt 
in  a  civil  or  criminal. case,  either  pacty  is  at  liberty  to  introduce  what  testimo- 
ny he  pleases,  legal  or  illegal,  and  to  consume  the  whole  term  in  details  of 
facts  unconnected  with  the  particular  case.  Some  tribunal,  then,  must  de- 
cide on  the  admissibility  of  testimony.  The  parties  cannot  constitute  this 
tribunal,  for  they  do  not  agree.  I'he  jury  cannot  constitute  it,  for  the  ques- 
tion is  whether  they  shall  hear  the  testimony  or  not.  Who,  then,  but  the 
court  can  constitute  it  ?  It  is  of  necessity  the  peculiar  province  of  the  court 
to  judge  of  the  admissibility  of  testimony.  If  the  court  admit  improper  or  re- 
ject proper  testimony,  it  is  an  error  of  judgment,  but  it  is  an  error  committed 
in  the  direct  exercise  of  their  Judicial  functions* 

The  present  indictment  charges  the  prisoner  with  levying  war  against  the 
United  States,  and  alleges  an  overt  act  of  levying  war.  That  overt  act 
must  be  proved,  according  to  the  mandates  of  the  constitution  aAd  of  the  act 
of  congress,  by  two  witnesses.  It  is  not  proved  by.  a  single  witness. ,  The 
presence  of  the  accused  has  been  stated  to  be  an  essential  component  pArt  of 
the  overt  act  in  this  indictment,  unless  the  common  law  principle  respecting 
accessaries  should  render  it  unnecessary  ;  and  there  is  not  only  no  witne^ 
who  has  proved  his  actual  or  legal  presence ;  but  the  fact  of  his  absence  is 
not  controverted.  The  counsel  for  the  prosecution  offer  to  give  in  evidence 
subsequent  transactions,  at  a  different  place,  and  in  a  different  state,  in  order 
to  prove*  what  ?  The  overt  act  laid  in  the  indictment  ?  Thnt  the  prisoner 
was  one  of  those  who  assembled  at  Blennerhassett's  island  ?  No,  that  is  not 
alleged.  It  is  well  known  that  such  testimony  is  not  competent  to  establish 
such  a  fact.  The  constitution  and  law  recjuire  that  the  fact  should  be  esta- 
blished by  two  witnesses,  not  by  the  establishment  of  other  facts  from  which 
the  jury  might  reason  to  this  fact.  The  testinionv,  then,  is  not  relevant  "  If 
it  can  bne  introduced,  it  is  only  in  the  character  or  corroborative  or  confirma- 
tory testimony,  after  the  overt  act  has  be^n  pix>vcd  by  two  witnesses,  in  such 
manner  that  the  question  of  fact  ought  to  be  left  with  the  jury.  The  con- 
clusion that  in  this  state  of  things  no  testimony  can  be  admissible,  is  so  hi^ 
evitable,  that  the  counsel  for  the  United  States  could  not  resist  it  I  do  not 
understand  them  to  deny,  that  if  the  overt  act  be  not  proved  by  two  wit- 
nesses so  as  to  be  submitted  to  the  jury,  that  all  other  testimony  must  be 
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irrelevant,  because  no  other  testimony  can  prove  tlie  act.  Kow  an  assem- 
blage on  Ulennerhassett*8  island  is  proved  by  the  requisite  number  of  witnesses, 
and  the  court  might  submit  it  to  the  juiy,  whether  that  assemblage  amounted 
.to  a  levying  of  war,  but  the  presence  of  the  accused  at  that  assemblage  being 
no  where  alleged  except  in  the  indictment,  the  overt  act  is  not  proved 
by  a  single  witness,  and  of  consequence,  all  other  testimony  must  be  irrele- 
vant. 

The  only  difference  between  this  motion  as  made,  and  the  motion  in  the 
form  which  the  counsel  for  the  United  States  would  admit  to  be  regular,  is 
this.  It  is  now  general  for  the  rejection  of  all  testimony.  It  might  be  par- 
ticular with  respect  to  each  witness  as  adduced.  But  can  this*  be  wished,  or 
can  it  be  deemed  necessary  ?  If  enough  is  proved  to  show  that  the  indict- 
.meut  cannot  be  supported,  and  that  no  testimony  unle^  it  be  of  that  descrip- 
tion, which  the  attorney  for  the  United  States  declares  himself  not  to  possess, 
can  be  relevant,  why  should  a  question  be. taken  on  each  v/itness  ?  - 

The  opinion  of  this  court  on  the  order  of  testimony  has  frequently  been  ad- 
verted to  as  deciding  this  question  against  the  motion. 

If  a  contradiction  between  the  two  opinions  does  exist,  the  court  cannot 
perceive  it  It  was  said  that  levying  war  is  an  act  compounded  of  law  and 
fact,  of  which  the  jury,  aided  by  the  court,  must  judge.  To  that  declaration 
the  court  still  adheres. 

It  was  said  that  if  the  overt  act  was  not  proved  by  two  witnesses,  no  testi- 
mony in  its  nature  corroborative  or  confirmatory,  was  admissible,  or  could  be 
relevant 

From  that  declaration  there  is  certainly  no  departure.  It  has  been  asked, 
in  allusion  to  the  present  case,  if  a  general  commanding  an  army  should  de- 
^ch  troops  for  a  distant  service,  would  the  men  composing  that  detachment 
be  traitors,  and  would  the  commander  in  chief  escape  punishment  ? 

Let  tiie  opinion  which  has  been  given  answer  this  question.  AppearinJ^  at 
the  head  ot  an  army  would,  according  to  this  opinion,  be  an  overt  act  of 
levying  war ;  detaching  a  military  corps  from  it  for  military  purposes  niight 
also  be  an  overt  act  of  levying  war.  It  is  not  pretended  that  he  would  not 
be  punishable  for  tl^ese  acts,  it  is  only  said  that  he  may  be  tried  and  con- 
victed on  his  own  acts,  in  the  state  where  those  acts  were  committed,  not  on 
-  the  acts  of  othet*s  in  the  state  where  those  others  acted. 

Much  has  been  said  in  the  course  of  the  argument  on  points,  on  which  the 
court  feels  no  inclination  to  comment  particularly,  but  which  may,  perhaps 
pot  improperly,  receive  some  notice. 

That  this  court  dares  not  usurp  power  is  most  true. 

That  this  court  dares  not  shrink  from  its  duty  is  not  less  true. 

No  man  is  desirous  of  placing  himself  in  a  disagreeable  situation.  No  man 
is  desirous  of  becoming  the  peculiar  subject  of  calumny.  No  man,  might  he 
let.^p  bitter  cqp  pass  from  hiqi  without  self-reproach,  would  drain  it  to  the 
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bottom.  But  i&  he  has  no  choice  in  the  case  ;  if  there  is  no  alternative  pre* 
sented  to  him  hot  a  dereliction  of  duty,  or  the  opprobiiim  of  those  who  are 
denominated  the  world,  he  merits  the  contempt  as  well  as  the  indignation  of 
his  country,  who  can  hesitate  which  to  embrace. 

That  gentlemen,  in  a  case  the  roost  interesting,  in  the-  zeal  with  which  they 
advocate  particular  opinions,  and  under  the  conviction  in  some  measure  pro* 
duced  by  that  ^al,  should  on  each  side  press  their  arguments  too  far,  should 
be  impatient  at  any  deliberation  in  the  court,  and  should  suspect  or  fear  the 
operation  of  motives  to  which  alone  they  can  ascribe  that  deliberation,  it 
perliaps  a  frailty  incident  to  human  nature  ;  but  if  any  conduct  on  the  part  of 
the  court  could  warrant  a  sentiment  that  they  would  deviate  to  the  one  side 
or  the  other  from  the  line  prescribed  by  duty  arid  by  law,  that  conduct  would 
be  viewed  by  the  judges  themselves  with  an  eye  of  extreme  severity,  and 
W0UI4  long  be  recollected  with  deep  and  serious  regret. 

The  arenmentson  both  sides  have  been  intently  and  deliberately  considered. 
Those  which  could  not  be  noticed,  since  to  notice  every  argument  and  aiiUio- 
rity  would  swell  this  opuiion  to  a  volume,  have  not  been  disregarded.  Tlie 
result  of  the  whole  is  a  conviction  as  complete  as  the  mind  of  the  court 
is  capable  of  receiving  on  a  complex  subject,  that  the  motion  must  pre- 
vail. 

No  testimonv  relative  to  the  conduct  or  declarations  of  the  prisoner  else- 
where and  subsequent  to  the  transaction  on  BlennerhdMcttfs  island,  can  be 
admitted,  because  such  testimony,  being  in  its  nature  merely  corroborative^ 
and  incompetent  to  prove  the  overt  act  in  itself,  is  irrelevant,  until  there  be 
proof  of  the  overt  act  by  two  witnesses. 

This  opinion  does  not  comprehend  the  proof  by  two  witnesses  that  the 
meeting  on  Blennerhassett's  island  was  procured  by  the  prisoner.  On  that 
pmnt  the  court,  for  the  present,  withholds  its  opinion  for  reasons  which  have 
been  already  assigned  ;  and  as  it  is  underwood  from  the  statepaents  made  im 
tlie  part  of  the  prosecution,  that  no  such  testin^iony  exists.  If  there  be  suchf 
let  it  be  offered  and  the  court  will  decide  upon  it 

The  jury  have  now  heard  the  opinion  of  the  court  on  the  law  of  the  caie. 
They  will  apply  that  law  to  the  facts,  and  will  find  a  verdict  of  guilty  ornot 
guilty  as  theu*  own  consciences  may  direct. 
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Note  (C.) 
OPINION 

OF  JUDGE  JOHNSON,  IN  THE  CIRCUIT  COURT. 


ThtfoUovnng  containM  the  etatement  of  the  eaae^  and' the  Judge*9  retuofu/hr 
the  decrees  given  by  him  in  the  caae9  of  Bone  and  Himely^  and  Ro9e  and 
Groeninga. 

ALTHOUGH  there  are  three  distinct  libels  filed  in  these  cases,  yet,  in 
the  course  of  investigation,  they  are  brought  all  to  depend  upon  the  same  cir* 
cumstances,  and  were  argued  before  me  as  one  cause. 

The  two  first  were  decided  in  September  last,  when  the  copy  of  the  condem- 
nation had  not  been  received^  and  the  decision  of  the  district  cour^  rested 
upon  the  ground  of  a  defect  of  condemnation.  But  upon  a  motion  before  this 
court  for  leave  to  adduce  new  evidence  upon  the  appeal,  I  decided  in  favour 
of  its  admissibility,  and  the  condemnation  having  been  received  before  the  ex- 
piration of  the  term  probator)*  assigned  the  appellants,  consistently  with  my 
decision,  I  am  to  consider  the  condemnation  as  equally  affecting  the  rights  oi 
the  parties  on  all  the  three  cases :  at  the  hearing  upon  the  appeal  there  was 
also  a  witness  produced  and  sworn  in  behalf  of  the  appellants,  who  testified 
that  he  was  one  of  the  officers  of  the  capturing  vessel,  and  that  he  s^awin  pos- 
session of  the  captain  a  permit  from  the  agent  of  the  French  government,  re- 
sident at  St.  Jago  de  Cuba,  to  sell  the  Sarau  and  her  cargo,  and  that  she  was 
advertised  and  sold  by  virtue  of  that  permit ;  but  I  shall  take  no  notice  of  this 
evidence  in  forming  my  opinion,  because  it  appeai*s  to  me  subject  to  this  ob- 
jection, that  a  certificate  of  the  granting  of  such  a  permit  might  have  been  ob- 
tained ftem  the  chancery  of  the  Hgent  himself,  if  there  existed  such  an  officer, 
and  he  had  done  that  act  in  an  official  capacity*  Upon  the  hearing  of  the  two 
first  causes  in  the  district  court,  the  identity  of  the  goods  was  also  made  a 
point,  and  a  defect  of  evidence  to  prove  their  identity  was  strongly  insisted 
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apon  in  the  argumenti  but  this  ground  was  relinquished  upon  the  appeal,  and. 
the  only  point  contelitedwas  the  right  of  property. 

The  foHowihg  are  the  circiimstances  on  which  the  court  proceeds  to  form 
its  decision,  as  they  are  collected  from  the  ItbeU^  %DSwerS|  depositions  and 
writings  in  evidence : 

The  schooner  darah,  an  American  bottom,  owned  byxitizens  of  the  United 
^  States,  sailed  from  Norfolk'  with  a  cargo  consisting  entirely  of  provisions, 
owned  likewise  by  citizens  of  the  United  States.  Whatever  port  she  may 
have  cleared  for,  her  i*eal  destination  was  to  the  brigand  poru  in  the  island 
of  St.  Domingo,  several  of  which  she  entered,  and  having  disposed  of  her  out- 
ward cargo,  took  in  return  the  sugar  and  cofiRre  which  is  the  subject  of  the 
wit  \  on  her  voyage  from  Port  au  Paix,  one  of  the  brigand  ports,  she  waa 
captui*ed  by  a  French  privateer  and  carried  into  Barracoa,  where  Henry 
Rose,  the  supercargo,  and  now  the  libellant  in  these  cases,  purchased  her  of 
the  captors.  The  principal  part  of  the  cargo  was  purchased  by  captain  Cott, 
of  the  Example,  lying  then  at,  Barracoa,  in  behalf  of  the  respondent,  J.  J. 
Himely,  and  was  transferred  during  the  night  from  the  Sarah  to  the  Example. 
The  Example  having  sailed  for  this  port,  she  was  followed  by  captaip  Rose, 
and  the  sugar  and  coffee,  shipped  on  board  her  from  the  S^rah,  has  bee u  libel- 
led on  behalf  of  the  original  owners.  Prior  to  the  suhig  out  the  libel,  a  part 
6f  the  coffee  had  lieen  sold  to  Messrs.  L.  and  R.  Groening,  of  this  place,  mer- 
chants, who  are  acknowledged  to  be  innocent  purchasers  without  notice ;  but 
as  the  English  doctrine  relative  to  sales  in  market  overt  is  unknown  to.  the 
laws  of  this  state,  it  is  not  contended  that  tlVeir  claim  rests  on  any  better 
ground  than  that  of  Himely  or  Cott,  the  immediate  purchasers  from  the  cap- 
'  tors.  It  appears  that  when  the  cargo  of.  the  Sarah  was  sold,  no  condemnation 
had  taken  place ;  'that  she.  was  afterwards  iil>elled.and  condemned  at  St  Do- 
mingo, the  ISth  July,  1804 ;  whereas  the  vessel  was  captufed  on  the  SJd  Febru- 
ary, the  sale  of  the  cargo  took  place  on  the  18th  March,  and  it  had  arrived  in 
this  port,  and  a  warf  ant  actually  issued  and  served  upon  it,  the  4>^h  May -pre- 
ceding. Upon  examining  the  condemnation,  itappeai*s  to  be  professedly  found- 
ed upon  an  arrete  of  the  captain-general  Ferraud,  dated  fst  March,  1804,  de- 
clannj;  the  port  of  Santo  liomingo  to  be  the  only  fi*ee  port  in  that  island,  and 
direcung  Uie  vessels  of  neutrals  trading  to  any  other  port  to  be  brought  toad- 
judication. 

It  was  indeed  asserted  in  the  argument,  and  I  believe  was  the  fact,  that 
general  Le  Clerc  had  formerly  issued  a  similar  arrctc,  but  there  washotthetA, 
nor  is  there  now  adduced,  any  evidence  to  prove  it  to  the  satisfactitn  of  tlM 
court,  nor  does  it  appear  to  be  one  of  those  facts  of  general  notoriety,  which 
this  court  is  sanctioned  in  noticing  as  such. 

On  behalf  of  the  claimants  it  is  contended,  that  there  is  an  original  defect  in 
the  title  of  the  libeltants,  as  the  property  appears  to  have  been  purchased 
from  revolted  slaves,  a  description  of  people  who  could  not  possess,  and,  of 
course,  could  not  convey  a  right  of  property  to  another.  That  there  is  a  tur-' 
pltude  in  this  trade,  which  ought  to  predispose  this  court  to  discountenance  the 
pretensions  of  the  libellants.  That  if  the  libcUants  ever  possessed  a  Tight,  it 
was  defeated  bv  tlie  capture,  which  alone  gave  them  a  possession  net  to  be  vio- 
lated by  us  ;  if  ii:>t  by  the  capture,  by  the  carrying  Injra  firciidut;  if  not  by 
carrying  in/rafirendUy  by  the  effect  of  the  condemn ai\on 
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For  the  libeUants  it  was  argaed, 

That  there  could  be  no  original  defect  in  the  title  acquired  from  the  bri- 
gands, because  '\  power  existing  de  facto  b,  as  to  neutrals,  a  power  dcjure. 

That  thesiibjecuof  the  existing  government  of  Hayti  were  a  mixtmulti- 
tude  of  slaves  and  coloured  freemen,  the  latter  of  whom,  before  the  revolu- 
tion, possessed  extensive  estates^  and  who,  for  aught  we  know,  may  have  been 
the  vendors  of  these  articles. 

That  the  law  of  nations  knows  no  such  description  of  people  as  slaves,  and 
it  is  not  in  fact  every  description  of  slaves  who  are  destitute  of  rights  of  pro- 
pertv  ;  even  within  the  bounds  of  the  United  States,  widely  different  are  the 
opinions  entertained,  and  laws  existing,  on  this  subject,  and  the  decisions  of 
the  court  would  fluctuate  according  to  the  state  in  which  the  decisions  took 
place,  and  the  judge  who  presided. 

That  if  there  is  turpitude  in  the  trade  to  the  brigand  ports,  there  is  an 
equal  degree  in  the  conduct  of  the  claimants,  in  lying  in  wait  to  draw  a  profit 
from  the  ravages  on  6ur  commerce,  and  in  the  clandestine  manner  in  which 
the  cai-go  wa*  *-*viBferred  from  the  one  vessel  to  the  other. 

That  the  property  of  the  libellants  would  not  be  divested  by  the  capture 
or  carrying  tn/ra /nresidiit^  because  a  sentence  of  condemnation  is  indispensa- 
bly necessary  to  change  the  property. 

"That  this  sentence  of  condemnation  could  not  operate  to  produce  that  ef- 
iiec^  because, 

1st  Before  the  condemnatioii,  the  captocs  had  parted  with  that  posses- 
rion  which  alone  could  give  the  court  its  prize  jurisdiction  over  the  pro- 
perty- 

Sd.  Because,  before  the  condemnation,  it  had  actually  returned  within  the 
jorlsdictioa  of  our  own  courts,  and  thus  became  revested  by  theyut/kosr- 


44*  Because  the  sentence  of  condemnation  appears  on  the  face  of  it  to  b« 
faicbnsistent  with  every  idea  of  law  and  justice,  inasmuch  as  the  foct  was 
committed  before  the  arrete  was  passed  which  was  made  the  foundation  ci 
the  sentence. 

4th.  Because  it  is  in  direct  violation  of  the  12th  aiticle  of  the  convention  with 
France,  inasmuch  as  the  trade  to  Port  au  Prince  was  a  trade  to  a  port  of  «n 
enemy  of  France,  which  is  sanctioned,  under  certain  restrictions,  by  that 
article  $  also  of  the  33d  article,  which  enjoins  that  the  adjudication  of  Ameri- 
can vcssds  captured  shall  be  made  by  the  tribunals  of  the  country  into  which 
the  prise  shall  be  carried ;  also,  inasmuch  as  the  22d  article  has  also  been 
yiolated,  vhich  prohibits  the  sale  of  goods  captured  previous  to  adjudicadoo  by 
&  competent  authority. 

Wijthdot  considering  these  arguments  in  detail,  I  shall  recur  to  principles 
adopted  by  the  district  court  in  its  decisions,  and  afterwards  cursorily  examine 
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iiuch  of  the  arguments  of  counsel  as  shaU  noi  appear  ta  me  to  be  disposed  of 
by  my  previous  observations. 

In  the  decree  of  September,  1604»  there  are  three  questions  considered. 

Ist  Whether  the  libellanU  could  acquire  any  legal  interest  by  a  purchase 
from  the  brigands  ? 

Sd.  Whether  the  capture  and  firm  possession,  without  a  conde^natio^y 
would  convey  ^  title  to  the  claimants  which  this  court  could  not  yioiat^  ? 

•8d.  The  question  of  identity. 

The  last  of  these  questions  has  been  r^linqi^shed  upon  the  appeal.  Th^ 
second  no  longer  exists,  since  the  production  &  the  condemnation ;  and  on  .the 
first  I  would  only  reroarli,  .that  it  is  too  muQh  of  a  refinement  upon  the  acqui- 
sition of  property  in  commercial  transactions,  especially  in  the  purchase  of  the 
products  of  the  earth  from  the  actual  possessors  and  cultivators  of  tlie  soil } 
and  it  is  conclusive  against  the  doctrine  on  tills  point  insisted  on  lor  the 
claimants,  that  even  the  French  courts  have  not  ventured  to- adopt  such-  a 
principle.  But  I  mus»t  here  express,  my  dissent  frpn\  the  opinion  of  my  mufch 
r^ipected  associate  m  this  couit,  in  the  decision  n>ade  by  him  in  tliecoiirt  be- 
low on  this  point,  to  wit,  that  he  had- no  jurisdiction  of  |h|s  question  i  -because^ 
that  whenever  a  court  has  a  jurisdiction  6(  the  prin$:ipal  subject  of  a  suit,  it 
must  of  necessity  dep4^  ^P^^n  all  questions  which  occi^r  in  the  course  o£  inves* 
tigatiori,  andJi4Vf  any  bearhig  upon  the  principal  cause  of  action.  Had  the 
libellants  never  ^qqi^ired  any  legal  interest  in  this  property,  it  is  plain  thaf 
their  buit  must  have  been  dismissed,  without  i^oy  inquiry  into  the  subsequent 
occurrences. 

In  the  decree^f  April,  1805,  the  only  subject  considered  was  the  eflect 
of  tne  decree  of  condemnation,  and  it  was  declared  irrelevant: upop  two 
grounds. 

1st  Becausb  upon  the  face  of  it,  it  a|^ars  to  have  been  fioUnded  on  an  or« 
dinance  passed  subsequent  to  the  commission  of  the  act  for  which  .the  vessel 
and  cargo  were  condemned!. 

3d.  Because  the  property  was  actually  brought  witliin  the  jurisdiction  of 
the  f/nited  ^tes  before  the  sentence  of  condemnation  was  pronounced. 

upoq  considermg  the  first  of  the  grounds,  it  will  be  immediately  perceived 
that  it  supposes  two  things,  viz. 

^  That  a  decree  of  a  foreign  court  is  examinable,  and  that  it  derives  its  va«. 
lidity  only  from  iu  correctnebs— i^loctrines  which,  in  my  opinion,  csn  in  na 
wise  be  niaintained.  The  respect  required  to  be  shewn  to  the  decrees  of 
foreign  tribunals  is  not  founded  upon  the  mere  comity  oft  nations ;  it  has  for 
iu  fouiidntion  that  qiiiversal  equality  and  independence  of  all  governments, 
from  which  it  results^  as  Vattcl  observes,  "  that  to  underUlLC  to  examine  the 
Vol.  IV.  3T 
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astice  of.a  defmitive  tentenge,  is  an  attack  on  the  joriadlctian  of  him  wh/b 
passed  it."  It  becoiQeft,  therefore,  an  abaolttte  right  of  nations,  as  unirersal 
as  the  ponciple  oo  which  it  depiends,  and  one  which  we  cannot  diq>enbe  with 
^onccdin^,  ^^  That  decisions  made  by  the  judge  of  the  place,  within  the  extent 
>f  his  powers,  shall  be  considered  as  justly  made.**  riot  being  at  liberty,  as 
it  were,  to  lift  the  mantle  of  justice  cast  upon  their  decrees,  it  is,  as  to^ 
other  tribunals  of  justice,  immaterial  wHat  errors  it  covers;  neither  the  fid- 
libility  of  the  judge,  the  perjury  of  witnesses,  nor  the  oppression  and  injustice 
of  nations,  will  sanction  a  deviation  from  this  general  rule  :  And,  perhaps, 
if  this  doctrine  were  not.deducible  from  any  fixed  principle,  nations  must 
.ong  since  have  adopted  it  from  a  necessary  ajtttntioii  to  general  convenience : 
FoVf  otherwise,  the  sentence  which  I  am  now  considering  might  perhaps  agaia 
ie  reviewed  in  the  courts  of  Santo  Domingo,  and  from  thence  return  to  our 
«wn  jurisdiction,  aftfr  making  the  circuit  of  all  the  courts  of  Europe. 

A  questtoo  will  no  doubt  here  suggest  itself  to  those  who  hear  me,,  are  our 
^tizens  then  bound  to  acquiesce  under  every  species  of  injustice  ?  and  do 

hey  sue  in  vain  to  our  courts  for  relief?  Ulie  answer  is,  while  our  govern-^ 
jnent  makes  one  of  the  society  of  nations,  we  are  bound  to  submit  to  the  obliga- 

ion  of  those  rules  which  that  society  has  assumed  for  their  govemroinit ;  ruJea 
which  are  founded  in  truth  and' wisdomj  dnd,  but  for  the  misapplication  of 
fraud  and  flagitiousness  of  power,  are  well  calculated  to  produce  the  best  ef- 
fects. 

It  u  not  in  our  courts  that  redress  b  to  be  sought  for  the  errors  or  injustice 
of  foreign  ac^udicptions.  Nations  pledgee  to  each  other  the  lives,  the  fortunes 
of  their  citizens,  >  nd  even  their  veiy  national  existence,  for  the  integriiy  and 
correctness  of  their  judicial  tribunals,  and  ^*  when  justice  is  refused,  or  pal- 
pable audr  evident  injustice  done,  or  rules  and  forms  openly  Violated,  or 
an  odious  distinction  adopted  to  the  prejudice  of  the  subjects  of  another,** 
and  negotiation  fur  s^ti^ction  fails,  the  appeal  lies  to  the  ultima  ratio  of 
nations. . 

The  government  is  bound  to  ext^d  a  protecting  arm  to  her  citizens,  whilst 
confining  themselves' strictly  within  the  limits  of  their  duty,  and  to  make 
compensation  to  them  for  such  injuries  as  policy  may  withhold  her  from  re- 
•entmg. 

The  jurisdiction  of  the  court  of  admiralty  is  of  a  peculiar  nkture.  Acting 
wholly  in  rem^  and  hot  afTectiiig  the  rights  of  any  persons  whomsoever,  ex- 
cept so  far  as  they  exist  in  the  thing  which  is  the  subject  of  the  libel,  its  decrees 
are  laid  down  to  be' conclusive  against  all  the  world — a  doctrine  which,  as 
to  the  right  of  property  in  the  subject  libelled,  is  strictly  and  universally  cor- 
rect, ^  Whenever  the  court  is  erected  within  the  jurisdictional  limits  of  the 
power  which  corjstitutes  it,  when  the  subject  is  of  admiralty  jurisdiction,  and 
the  cf»urt  professes  to  sit  and  judge  according  to  the  law  of  nations,  and  the 
style'of  the  admiralty.**  Noritiust  it  be  supposed  that  to  produce  this  'effect 
upon  the  right  of  proi>erty,  the  decision  of  the  court  must  be  formed  upon  a 
/UMt  idea  of  tlie  law  of  nations,  as  applies  to  any  particular  case;  a  decision  ' 
founded  upon  an  erroneous  opinion  Vill  ht  as  efficient,  in  that  respect,  as- one 
which  flows  from  the  most  unerring  judgment :  It  is  the  thing  decreed  that 
court  H  of  justice  are  toiook  te,  not  to  the  reasons  from  whence  the  conclu- 
sion's are  deduced* 
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GfToemmenu  wUI  M«e4  examine  into  the  correctnesa  of  proceedings 
^;aiust  their  citisens%  and  insist  on  satisfactiobt  or  dissolve'  the  bonds  of 
peace. 

It  remains  for  me  to  ^onsi^er  the  second  of  the  principles  upon  which  the 
court  below  founded  its  decree  of  April  last,  in  favour  of  the  libellants,  to  wit, 
^*  That  as  the  property  of  the  actors  was  actually  brought  into  their  own  ju- 
risdiction long  before  any  judicial  decision  had  taken  place  elsewhere,  and  the 
marshal  of  this  court  had  the  custody  of  it  at  least  three  months  prior  to  any 
such  decision)  that  alone  might  have  been  good  cause  for  ordering  resti- 
tution.** 

In  the  argument  upon  this  head,  the  counsel  contended  that  it  was  the  pos- 
session  alone  which  could  bring  the  subject  within  the  jurisdiction  of  the  court 
of  adnliralty  which  condemn^  it ;  that  in  parting  with  the'  polsession,  by 
the  sale,  the  court  then  lost  its  jurisdiction,  aiid  could  not  afiect  the  right  of 
property  by  their  decree.  The  court  below,' without  adopting  this  idea  In  the 
extent  contended  for,  appears  to  assume  another,  to  wit,  that  coming  within 
our  jurisdiction,  it  could  no  longer  be  subject  to  the  court  of  France^  and  the  pro- 
perty revested  by  iheJus/io^iUminii.  1  am  sorry  here  again  to  be  under  the 
necessity  of  adopting  adiiierent  opinion.  Mere  locality  will  not  of  itself  de- 
prive the  prize  court  of  one  nation  of  its  jurisdiction,  nor  give  jurisdiction  to 
another.  The  taking  as  prixe  is  the  foundation  of  admiranjr  jurisdiction.  A 
j>nze  brought  into  oUr  ports  by  a  belligerent  continues  subject  to  the jurisdic* 
tioo  of  the  capturing  power,  although  the  corfiu*  be  within  the.limi^  of  ano* 
ther  jurisdiction ;  and  it  is  now  the  general  practice  of  European  nations  to 
condemn  in  their  ((wn  courts  captured  vessels  carried  into  the  ports  of  an  ally 
or  even  aneutraL  On  the  others  hand,  a  prize  brought  into  our  ports  would 
be  in  no  wise  subjected  bjr  that  circumstance  to  our  jurisdiction, ,  epecept  per- 
haps in  the  single  case  of  its  being  necessaVy  to  assume  a  jurisdiction  to  protect 
our  neutrality  or  sovereignty;  as  in  the  case  of  capture  within  ^ur  jurisdic- 
^onal  limits,  or  oy  vessels  fitted  out  in  our  pons.  Nor  does  it  appear  to  me 
that  the /ttt  fi09$kmam  can' at  all  attach  in  this  case,  because  that  this  capture 
was  not  a  reprisal  upon  us  as  a  nation,  hut  upon  a  single  offending  individual  in 
the  commission  of  an  act  unauthorised  by  his  nation;  To  satis^  the  mind  on 
this  subject,  it  is  necessary  to  inquire  what  is  the  liability  of  an  individual  df 
a  neutral  state,  wh6  commits  an  act  iircon&istent  with  his  neutrality,  or  even 
with  the  municipal  laws  of  another  nation  ?  How  is  his  state  affected  bv  his 
Conduct,  and  who  is  to  decide  upon  the  ofience  with  which  he  is  charged  r  As 
to  the  tribunal  that  must  determine  on  the  offence,  there  is  no  longer  a  contra* 
riety  of  opinion  entertained  among  civilized  nations.  Every  nation  is  the  ar- 
biter and  vindicator  of  its  own  rights,  and  the  courts  of  the  capturing  power 
have  exclusive  jurisdiction  of  questions  arisipg  on  sunposcd  breaches  of  neu- 
trality,, the  violation  of  belligerent  rights,  or  even  or  municipal  law.  With 
regard  to  the  liability  of  individuals  charged  with  these  oflfences,  it  is  proper 
to  observe^  that  in  strictness  every  nation  is  bound  to  restrain  its  own  citiawns 
from  the^  commission  of  ofiences  against  all  other  nations.  But  as  it' is  impos- 
sible, in  the  present  state  of  things,  for  the  most  vigilant  government  to  pre- 
'  vent  these  ag^jressions,  which  a  desire  of  jg^ain  and  the  spirit  of  adventure  are 
hourly  producing,  nations  have  agreed  in  giving  up  the  individual  to  the  con- 
sequences of  his  own  temenity,  and  the  offender  is  now  treated  as  an  indi- 
vidual enemy,  abandoned  by  his  own  government,  and  who  cannot  ever  claim 
the  rights  of  war,  but  from  the  humanity  or  policy  of  his  captor.  A  considera 
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lion  which  will  set  this  idea  in  a  strong  point  of  vieW|  and  shew  that  he  if  con« 
sidered  as  waging  ah  individual  war  with  Uie  capturing  l>eU]gerent,  is,  that  if 
he  escapes  or  rescues  his- vessel  after  capture,  he  is  never  demanded  of  hit 
govefnmetit,  nor  complaint  made  against  him,  whatever  acts  ^  violence  he' 
may  commit  in  so  doing,  but  avoids  the  danger  as  another  enemy  would  under 
tiihilar  circumstances 

If  an  American  vessel  charged  with  a  breach  of  neutrality,  were  to  be 
captured  by  a  belligerent  beyond  our  jurisdictional  limits^  and.  before  condem- 
nation were  to  be  driven  hito  one  of  our  ports,  eiCher  by  stress  of  Weather^ 
or  the  pursuit  of  any  enemy,  will  it  be  oontended  that  this  court  could  inter- 
fere to  divest  the  captor  of  his  possession  ?  It  must  be  recollected  that  such 
kn  attempt  would  draw  to  this  court  the  jurisdiction  of  a  question  which  it  is 
thc^  acknovfledged  right  of  the  belligerent  to  have  decided  by  his  own  tribu- 
nala  Therefore,  in  the  case  of  a  neutral  capture4  on  a  charge  of  a  brea^ 
of  neutrality,  iht  Jiu  fiostHminit  can  only  attach  in  case  of  rescue  or  recap- 
ture, and -his  nation  cannot  interfere  to  restore  him  that  possession  which  he 
has  lost  by  the  capture,  without  becoming  a  party  in .  the  contest ;  she  re- 
gards the'  individual  and  capttiring  power  as  beUi|jperents,  between  whom 
she  is  bound  e^iiaUy  to  observe  the  laws  of  neutrality,  and  particularly  to 
consider  possession  us  the  criterion  of  right»  at  least  while  the  cause  of  cap- 
ture is  In  its  progress  to  adjudication.  It  will  be  perceived  how  large  a  por- 
tion of  the  argument  went  to  justify  and  condemn  the  trade  in  ^which  this 
vessel  was  engaged  ;  the  one  side  contending  that  the  libellants  had  commit- 
ted no  act  for  which  she  was  liable  to  conden;^nation  ;  the  other,  that  they 
had  a  question  which  is  exclusively  cognisable  in  the  courts  of  the  capturing 
power,  but  which  this  court  would  be  compelled  to.  decide  i^on  if  the  libel 
DC  sustained  upon  a  claim  interposed  on  behalf  of  the  captors,  or  even,  t 
conceive,  of  their  vendee,  unless  there  were  reason  to  contend  that  the  ves- 
sel, was  piratically  captured. 

At  the  same  time  I  heartily  concur  in  the  opinion  that  as  for  aa  between 
neutrals,  at  least  a  sentence  of  condemnatiop  is  indispensably  necessary  to 
produce  a  complete  divestureof  property,  and  unless  the  neutral  proper^  cap- 
tured, be  put  in  a  train  for  le^al  adjudication,  I  should  thhik  a  nation  at 
llbeity  to  seize  it  as  being- piratically  taken,  for  the  capturing  power  is  bound 
to  satisfy  the  neutral  nation  that  she  had  a  legal  light  to  attack  her  cittien  ; 
and  it  will  be  found  upon  reflection,  that  this  cannot  be  satisfactorily  done  in 
any  othev  mode  than  by  a  decree  of  her  tribunals  of  justice.  Much  has 
"been  sRid  aboiit  the  diiforent  rules  adopted  by  European  nations  respecting 
tlie  di vesture  of  property.  These  rules  were  univef-sally  adopted  by  the  re- 
^ectiye  nations  to  regulate  the  claims  of  their  own  citizens  in  questions  <i 
salvage  and  restitution.  In  case  of  alliances  in  war,  each  ^nation  extended  to 
its  aMy  the  benefit  of  a  ruiir  which  ascertain^ the  rights  of  her  own  citizens. 
Aitd  the  correctness  of  these  rules  was  .mere  matter  of  speculation  in  no 
wise  nflfecting  the  interests  of  neutrals,  until' Great  Britain  thoui;ht  proper 
In  the  last  war  to  eitact  a  salvage  on  the  i^ecaptnre  of  neutra%  property. 
There  appear  to  me  to*  remain  but  two  of  the  points  made  by  counsel,  on 
Sthich  it  may  be  necessary  for  me  to  remark. 
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Itt  tlew  far  tke  9toX/tDCt  of  condemn&tioD  would  affect  the  property  after 
the  sale. 

2(L  Whether  the  whole  transactioo  was  not  inconsistent  with  the  treaty 
subsisting  between  the  two  nations,  and.  therefore  producing  no  change  of 
property  ? 

Ist  In  the^aseof  Sheafe  and  Turner  v.  A  parcel  of  Sogers,  decided  in  the 
district  court  of  tliis  district  in  the  year  1800«  in  favour  of  the  purchasers 
and  affirmed  on  appeal  to  tlie  circuit  court,  the  property  captured  was  car-, 
ried  into  the  Havanna  and  libelled  and  ^condemned  by  a  Prench  court  sitting 
at  the  Cape.  The  sale  also  took  place  prior  to  the  condemnation.  It  waa 
indeed  asseiled  in  that  case,  as  it  was  in  this,  that  the  sale  was  made  with 
the  consent  of  tlie  captain,  but  thei*e  was  no  evidence  to  prove  it.  In  two  imr 
portant  features,  these  cases  ai*e  parallel,  and  I  might  rest  my  opinion  on  thi^. 
point,  on  precedent  alone  ;  but  it  afibrds  me  more  satisfaction  to  be  able  alsb^ 
to  decide  an  principle.  As  the  sale  was  not  made  by  order  of  a  competent 
tribunal,  and  was  made  by  the  captors  i\t  a  time  when  their  rights  were  not 
consummated  by  a  judicial  decision,  the  claimant  in  this  case  could  have 
acquired  no  more  than  an  inchoate  right,  subject  to  be  confirmed  or  defeated 
.  by  the  event  of  the  decision  of  the  court  to  which  the  cause  was  preferred  ; 
that  is,  he  acquired  no  more  interest  than  what  was  possessed  by  the  captor 
from  whom  he  purchased.  Had  the  decision  been  against  the  captors  with 
the  evidence  now  before  me,  I  should  not  hesitate  to  decide  in  fisvoor  «€ 
restitution  ;  but  when  once  the  decree  of  condemnation  was  passed,  the 
govei*nmentof  France  has  made  the  act  of  capture  its  own,  and  all  quesdooili 
of  individual  interest  are  at  an  end. 

The  whole  of  the  argument  founded  on  the  violation  of  the  treatf ,  is  s«(b- 
ject  to  the  general  objection,  that  it  leads  to  a  revision  of  a.d^ree  <tf  a  foreign 
tribunal 

The  French  courta  are  bound  by  the  convention  with  France,  and  it  is  tor 
foe  presumed,  that  they  bear  it  in  mind  in  their  decisions.  They  possess  the 
same  power,  in  construing  its  meaning  and  efiect  Uiat  we  do,  and  though  in- 
fluenced by  an  ernHieeus  opinion,  that  would  not  of  itself  vitiate  their  decrees. 
With  regard  to  the  ground  of  the  argument  drawn  from  the  I2th' article;  to 
wit,  that  Port  de  Paix  is  the  port  of  an  enemy  of  France,  and  therefore  la 
trade  with  it  is  sanctioned  by  that  article,  t  think  is  totally  incorrect  in  point 
of  fact.  France  has  not  yet  relinquished  the  contest,  and  until  she  does,  I 
think  that  all  .the  ports  of  the  island  are  still  ports  of  France,  and  that  she 
possesses  the  right  to  exclude  all  the  world  from  a  commerce  with  them,  and 
to  fix  the  penalty  for  a  breach  of^  such  exclusion.  There  is^  a  peculiarity  in 
the  unhappy  conflict  raging  in  that  devoted  island,  which  should  make  us 
hesitate  in  applying  to  it  the  general  rules  of  war  between  indepfendent  na- 
tions. Great  Britain,  deeply  interested  as  she  is  in  embarrassing  and  dis- 
tressing her  enemy,  has  not  ventui*e<l  to  apply  the  general  iawk  of  war  to 
this  newly  erected  empir^..  On  the  contrary,  she  condemns  our  vessels  car- 
rying contrsiband  of  war  to  ^he  brigand  ports,  as  if  carrying  to  the  ports  of 
her  enemy,  althougli  in  fact  it  is  carrying  them  to  the  most  inveterate  ene- 
my of  her  rival.  As  the  20th  article  relates  only  to  the  case  of  a  capture  for 
carrying  contra|>and' of  war  to  an  encm^-'s  poi-t,  I  shall  p^ss  it  over  withont 
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any  observation!,  and  shall  close  with  a  few  remarks  on  the  32d  article^  the 
last  noticed  in  the  arg;ument. 

The  first  clause  of  this  articlty  and  the  only  one  relating  to  this  case,  is  in 
the  tbllowmg  words :  *^  It  is  further  agreed,  that  in  all  cases,  the  established 
courts  for  prize  causes  in  the  country  to  which  prizes  may  be  conducted, 
•hall  take  cognisance  of  them,"*  8cc.  It  strikes  me  upon  an  attentive  considera- 
tion of  this  article,  that  the  only  object  of  it  was  a  recognition  of  the  established 
doctrine,  that  the  courts  of  the  capturing  power  shall  judge  of  the  legality  of 
capture,  and  to  add  the  very  necessary  provision  that  the  reasons  of  condem-f 
nation  shall  be  in  all  cases  expressed  in  their  decrees.  But  certainly  the 
words  literally  taken,  will  produce  the  inference  contended  for  by  counsel, 
to  wit,  that  vessels  capturcSd  from  our  citizens  by  France,  cannot  be  con- 
demned, except  in  a  French  port,  for  it  would  be  absurd  to  suppose  that  it 
was'^iatended  to  give  jurisdiction  to  the  courts  of  any  neutral  or  ally,  into 
whose  ports  such  prizes  might  be  carried.  If  this  were  a  just  construction  of 
the  article  alluded  to,  it  would  only  follow,  that  a  violation  of  the  treaty  had 
been  committed,  for  which  France  is  bound  to  idake  atonement,  and  that  the 
court  of  admiralty  of  Santo  Domingo  was  incorrect  in  proceeding  to  adjudi- 
cate a  vessel  not  lying  in  their  own  port  But  I  conceive  that  the  validity  of 
the  decree  wiU  still  remain  unshaken  as  to  the  change  of  property. 

If  this  article  was  not  broaght  to  the  notice  of  that  court,  it  may  well  be 
attributed  to  the  laches  of  the  libellant  himself  in  not  making  this  defence,  or 
indeed  any  other  in  a  court  that  was  open  to  his  claims.  But  there  is  a  libe* 
tJilityandcandtmr  necessary  in  the  construction  of  treaties  which  would  make 
me  reject  the  ene  here  contended  for,  were  it  necessary  to  decide  upon  it'  I 
could  never  be  induced  to  think  that  a  point  of  such  importance  would  be 
left  to  mere  inference,  by  the  able  men  who  negotiated  that  treaty,  when  it 
could  have  been  so  e;isily  expressed,  in  a  single  unequivocal  sentence.  Nor 
do  I  ^ink  the  interest  of  the  neutral  would  be  promoted  by  a  construction 
which  would  subject  the  fair  trader  to  the  melancholy  inconvenience  of  being 
detained  in  some  disuht  port,  until  he  could  be  safely  conveyed  to  that  of  the 
captor  for  adjudication,  or  l)e  exposed,  perhaps,  to  the  perils  of  the  ocean 
during  some  tedious  voyage  for  the  same  purpose. 

Upon  the  whole,  I  am  of  opinion  that  the  decrees  in  these  cases  should  be 
reversed,  i^nd  the  libels  be  dismissed.-  But  as  the  claimant  purchased  before 
c6ti'temnatron»  and  the  libellant  had  6  fair  claim  to  tliii  investigation^  I  am 
of  opinion  that  each  party  should  pay  his  own  costs. 
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ABANDONMENT. 


1.  Tlic  capture  of  a  neutral  as  pnze  by  a 

belligerent*  ia  a  total  /out,  au«l  entitles 

'    tlic  insnrccl  to  abandon.    HMtteiatultr 

V.  In.  Co.  PetauvtvamO'^r^. 
±  The  sute  of  the  loss  at  the  time  of  fhe 
~^    oiTcr  to  abandon  fixes  the  rights  of  tlie 

Iiarties.'  I6i(l. 
?he  riglit  of  the  assureil  tfx  alianddn 
and  recover  for  a  total  kMs,  dci>ends 
/  upon  tlie  ttate  qf  the  fact  at  4hc  tnne  of 
the  oftcr  to  abandon,  and  lutt  u^ion  tlie 
btate  of  tlic-  information  recehfed. 
Marshall  v.  Delaware  In.  Co. — 90*2. 

4.  The  techoieal  total  Iors  anidng  from 

capture,  ecaacf  with  the  final  decree 
of  restitution ;  althongli  that  decree 
mar  not  have  been  cxevulcd  nt  the  time 
of  the  iiffer  to  abandon.    Ilriti — 20.>. 

5.  If  attlyctimeof  tli«  offer  to  abniidon, 
the  ohip  be  in  ^losscssibn  of  the  master, 
in  good  condition,  and  at  full  libcrlv  to 
^trocced  on  the  voyage,  the  loss  of'  the 
cargo  will  not  autKurise  the  owner  of 
the  ve»nel  to  rcco\er  for  a  lot«l  loss  of 
the  veokel.  ,Uextuuler  v.  Iialtinior.e 
In.  To.— 371. 

Vol..  f\\, 


ACCESSORY. 

See  Treason,  No.  27. 

ACCOUNT. 

1.  &e  Assignee,  No.  I. 

S.  If  an  account  stated  be  pleaded  la  Uir 
to  a  bill  in  equity,  such  nlea  will  be 
sustained,  except  so  f:u*  as  tlie  complain- 
ant shall  show  it  to  lie  erroni-oits.  (Jhap- 
pedelaine  v.  Ikfclu'nafu^—306. 

3.  The  court  will  iioiire  only  those  errors 
in  the  report  f»f  Auditors  uhieh  appear 
upon  the  face  of  the  j*c|>ort,  oi*^  tliusc 
exprcsNiy  set  down  in  the  eK«;eptionii«*- 
aiid  then  tlie  ^videiiec  M  which  tiie 
items  were  nllowed  imiit'aMear  on 
the  record.    Ibid.— 30%: 

ADMIUAVFY. 

1.  The  owner  of  n  privateer,  capturii.g 

neutral  property,  is  not  Iwhle  ti>  a  de- 
cree of  restitution,  onleaa  the  pnip^rty 
or  its  proceeds,  eaine  to  his  liaiids. 
Jemdn^f.  Cat'soi^^S. 

2.  The  distsiet  courts  of  tlie  United  States 
are  courts  ofjuise  /  an'd  have  p<>wer  to 
carry  into  effect  tJie  sentences  of  theold 
continental  courts  of  appcisl  in  prizo 
causes.    Ibid. 
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'  the  insurcil  to  abandon.  RhiMlander 
V.  In,  Co.  PewuvtvamO'^^.    . 

±  The  tute  of  the  loaa  at  the  time  of  the 

^  offer  to  abandon  fixes  the  rights  of  the 
iiarties.'   Ibid 

.3.  The  riglit  of  the  assareil  tq  almndbn 
and  recover  for  a  total  loss,  dtfj>ends 
'  upon  the  ttate  qf  the  fact  at  ihc  ttme  ot* 
tlie  offer  to  abandon,  and  iiot  u^ton  the 
state  of  tlic-  information  received, 
Marshall  v.  Delaware  In.  Co. — VH. 

4.  The  techoicid  total  loss  ansing  fi'ora 

captui'e.  ecaacf  witli  the  final  decree 
of  n*stilution;  althongh  that  decree 
roar  liot  have  been  cxccuieil  nt  the  time 
of  the  iyffer  to  aban<lon.    Ibid — SO.). 

5.  If  at  tlyc  time  of  tli^  offer  to  abtiudon, 
Uie  ohiP  be  in  ^Kxwcssibn  of  the  master, 
in  good  condition,  and  at  full  liberty  to 

■  ^)rocccd  on  the  vovagri:,  the  loss  ot'  the 
rorjv  will  not  authorise  tlie  owner  of 
the  ve»nel  to  recover  for  a  lot»l  loss  of 
the  veakel.  .  .llejcunder  v.  lialtimoix 
In.  r«.— J71. 
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ACCOU.VT. 

1.  &e  Assignee,  No.  I. 

S.  If  an  account  stated  lie  pleaded  ua  Uir 
to  a  bill  in  equity,  such  nlea  will  be 
sustained,  cxce^H  so  f:u-  as  tlie  complain- 
ant shall  show  it  to  lie  urroncniis.  Vhap* 
pedelaine  v.  I)ec/iemuu^—306. 

3»  The  court  will  noiii-e  only  those  crrort 
hi  the  ivpoii  of  .nudiinrs  uhich  appear 
upon  the  face  of  the  rc|>ort,  oi*^  those 
expressly  set  down  in  the  eK«;q>tionii«*- 
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items  were  idlowod  imiit' a|i^c}ir  oo 
the  recot*d.    Ibid— 30%^ ' 

ADMIUAXTY. 

1.  The  owner  of  n  privateer,  capturii.g 
neutral  property,  is  not  liable  to  a  de- 
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Jemdn^y.  Cmtofi-rS. 
%  The  dists'iet  eouits  of  die  United  States 
are  courts  oftHse  /  an'd  have  pOver  to 
carry  inU>  effcet  tlie  sentences  of  the  old 
continental  courts  of  appual  in  prizo 
causes.  Ibid. 
3U 


Digitized  by 


Google 


fido 


INDEX  TO  TOE  PRINCIPAL  MATTEIfS. 


3.  In  nil  proceedings  m  mn,  the  eourt  liM 
H  right  to  oiiJci*  the  thinff  to  be  taken 
intpthe  cuatotiifofthe  law  t  and  it  U 
i>re9*urnccl  to  be  in  the  custody  of  the 
lav  unless  the  contrary  appears.  Jen- 
mnff»  V.  Curwti — 2. 

4.  The  thin^  does  not  follow  the  appeal 
into  the  superior  coui*t ;  but  remains 
in  tJie  couit  below  ;  which  has  a  right 
to  ontcr  it  to  l>c  sold,  il*  perishable;  noU 
withBtahding  tTie  appctd.    IHd. 

8.  If  tlic  cantor  fails  to  libel  tlie  captured 
TcsscI,  the  owner  mar  claim  lier  iu  a 
court  of  adnrJr^ilty.    jUtl. — SLi. 

6.  The  practice  of  tAe  district  courts  of  the 

United  States  as  courts  of  admiralty,  is 
not  regulatcfl  by^  law.    /M.— ii4. 

7.  A  vessel  libelled  is  always  lu  iKnsessioa 
of  the  law.     /6m/. 

8.  If  a  court  cannctt,  eonsistently  with  the 
law  of  nations,  exercise  the  juritMliction 
ii  has  assumed,  its  sentence  is  to  be  dis- 
regarded.   Mote  ▼.  //i/iM'/y — i24l . 

0.  E^ci7  sentence  of  condemnation  by  a 
competent  court,  having  jurisdiction 
over  the  subject  matter  of  its  judgment, 
is  conclusive  as  to  the  title  claimed  uu- 
Her  it.    IM.  • 

IOl  a  seizure  of  a  foi'cign  vessel  beyond  the 
limits  of  the  terntorial  juriKfliction,  for 
bix'ach  of  a  mnniciptd  regtilalion,  is  not 
-vaii'anted  by  the  law  of  natiouti,  and 
canuot  give  ioniMlieti(m  t<)  the  courts  of 
the  offended  countiy  j  etf|M:ciaUy  if  the 
property  seized  be  never  can'led  within 
Its  teiTttorial  jurisdiction.    /AiJ.— 34tL 

11.  Querv,  whether  a  French  court  can, 
consistently  with  the  law  of  nations  and 
the  treaty,  condemn  American  proi>er> 
tv,  never  ean*ied  into  the  dominions  of 
>  ranee,  and  while  Iving  in  a  port  of  tlie 
United  States.    76^/.— -1243. 

13.  An  American  vessel  seized  by  the 
Fretwh  for  breach  of  a  rouaieipal  biw 
of/'i-ance,  and  ean'ied  into  a  opofUMh 
port,  may,  Wi/Ze  luin^  tkei'e,  be  lawfully 
eomlemned  by  a  French  tribunal  sitting 
.  in  a  French  imrt.  -  Hudswi  v.  Ouettier 

13.  The  possession  of  the  80vei*ci^  of  tho 
captors  gives  jurisdiction  to  hu  courts. 

14.  The  possession  of  the  captors  in  a  nen- 
ttxilport,  in  Uie  possession  of  tlieir  sove- 
reign,   jhiil. 

1.7.  If  the  possession  be  lost  by  recapture, 

.    or  e9cupc,  nr  vohmtury  diuchar^.  the 

oourts  of  the  en]itor  It^hi*  the  junsdiction 

which  they  iuid  acquired  by  Uie  seiz(^*e. 

Ihid. 

jr.  No  foreign  court  can  question  the  oor- 
iifctne&s  uf  the  sentence,  unU'5«  the 
^oui*t  passing  the  sentence  loses  ilsjurib- 


dietioD  bv  some  eirenmstaaeo  which 
tlie  law  or  nations' can  notice.    IhUL 

17.  See  Bottomry,  Nos.  l,se,  3. 

8a l V AC b.  Nos.  1,  ^  3. 

18.  The  sentence  ora  foreign  poart  of  ad- 
miralty condemning  a  vessel  for  breads 
of  blockade  is  cenctntrve  evidence  of 
that  fact,  id  an  a9tion  upon  the  poliev  of 
insurance.    Crottdton  v.  Leonard-^AS^, 

19.  All  seizures  under  laws  of  impost,  navi. 
gation  or  trade  of  th4  United  Stat  .*s» 
Ik  here  the  seizures  are  made  on  waters 
navigable  from  the  sea  by  vessels  of  ten 
or  more  tons  burden,  are  ctvU  cauoet 
pf.admiruUy  caid  mavitkne jurUdicti^n^ 
and  are  to  m:  tried  tpi'fima  a  jury.  Utii^ 
ted  StatcM  v.  Schooner  Betty  and  Char^ 

.    Utte-^as. 

90.  <iuere,  whether  the  claimant's  answer 
to  tlie  libel  ought  not  always  to  be  ii|)- 
on  oath,- if  I'equired ;  and 'whether  he 
i«  not  bound  to  submit  to  answer  iutcr- 
rogatcH'ies  upon  oath,  viva  voce,  in  o^»cu 
court  >    Ibta, 

81.  Quere,  whetlier,  on  the  trial  of  a  vessel 
without  a  jury,  aceOnling  to  tlie  course 
of  the  admiral^,  for. U-adin|[  to  St.  l>o- 
minso  contrary  to  Uw,  evnlenoe  may 
not  be  heard  by  the  judge,  that  other 
vessels  l>clonging  to  the  same  owner, 
were  at  tlie  same  prohibited  port,  at- 
the  same  time ;  as  a  cirfminstance  tend- 
ing to  discredit  the  evidence  of  distress 
set  up  as  an  excuse  for  goinjg  to  such 
pwihibiied  port  ?    /Aic/.— 444. 

128.  If  the  libel  aver  the  vessel  to  be  of  more 
than  ten  tons  burden,  and  to  have  ar^ 
rived  at  a  certain  port  from  the  West^ 
Indies, 'and  iliat  she  was  seized  in  such 
|)ort,  the  court  will  con^iiler  it  as  suffi- 
ciently averred  thst  such  seizure  was 
made  u]H>n  waters  navigable  from  tlie 
sea  by  vessels  of  ten  or  more  tons  bur- 
den.   76«/.-44r. 

83.  The  question  whetlier  a  seizure  for  vi. 
ohition  of  A  hiw  nf  tlie  United  States  is 
of  admiralty  or  common  law  y  isdie- 
tion,  is  to  be  decided  by  the  place  of 
teizwe,  not  by  the  place  of  the  otTener. 
i6*rf.— 452. 

524.  A  court  of  admiralty  acts  wholly  in  rem. 
Qitet^^    .ippenilU-^St^. 

85.  Qnej'e  whetlici*  the  jurif^liction  of  a 
«hvart  uf  Mdiiiindty  dei»etidsupon  itspos- 
scsMoii  of  the  thmgy    yWJL— 513. 

SC.  A  sentence  of  condeinnatiou  h  necessa- 
ry to  deiest  J  he  property.    Jbid,r-^iii^ 


AFFIDAVIT. 


S^cr  Commitment,  Nos.  1,  J 
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At^REEMENT. 

I.  If  A.  agree,  under  leal,  to  do  eertain 
work  for  B.  and  does  |Mirt  bat  is  pre- 
vented by  B.  from  finlaliin|^  it  aceerding 
to  eontraet ;  A.  cannot  maintain  a  otian- 
ttun  meruit  against  B.  for  the  woiit  ac- 
taally  performed,  but  mutt  sue  upon 
llie  sealed  instrument  Touiif  Y.  Inret' 
ton— 839.  ^ 

iL  The  promise  to  ^y  the  debt  of  another 
must  be  in  writing  and  cannot  be  ex- 
plained by  paroL  Grant  v.  JWiv/o}^-* 
i235. 

AUENS. 

1.  When  b9th  parties  are  aliens,  the  courts 
of  the  United  States  have  not  jurisdic- 
tion.   Mwaalet^^  Murrd^—A^. 

e.  A  person  born  in  theoolony  of  New- 
Jersey  before  the  year  1775,  and  resid- 
ing there  till  the  :reiir  1777,  but  who 
then  joined  the  British  army,  and  ever 
since  adhered  to  the  British,  claiming 
to  be  a  British  subject,  and  demanding 
and  receiving  compensation  from  lliut 
piovemmentforhisloyalty  andhis  suffer- 
ings as  a  refugee,  is  not  an  alien,  but 
may  take  lands  in  New-Jei'scy  by  de- 
scent.'   McIhHune  v.  Coxe — ^309. ' 

•9.  A  person  bom  in  England  befoi*e  1775,- 
and  who  always  resided  there,  and  ne- 
ver was  in  the  United  States  is  an  itlifn, 
and  could  not,  in  the  year  1793,  take 
lands  in  Maryland  by  descent  from  a 
citizen  of  the  United  States.  J^(/Tf- 
Mii'#  Lestee  v.  Ootlfret^S^h 

ANSWER. 

Sfe  Admiralty,  So,  191 

APPEAL. 

I.  Thf  things  in  proceedings  in  >*w,  doc* 
not  follow  the  cause  into  the  apneUatc 
court ;  but  remains  in  the  t>o%in  below, 
«  hich  has  a  right  to  order  it  to  be  sokl, 
if  perishable,  notwithstanding  tlie  ap- 
i>eiil.    Jenningn  v.  Carwn-^d. 

Ow  'rhe  sentences  of  the  old  continental 
court  of  appeals  ia  prize  causes  mapr  be 
enibrfeedby  the  district  eouits  ol  the 
Unite<l  States.    IbitL 

.}.  Ai)_appeal  lies  from  the  district  court 
<if  the  United  Sttites  for  the  territory  of 
OrlcanM,  directly  tu  the  stiprcmo  couii 
f  if  the  United  States.    Morgan  v.  Cal- 

4.  An  appeal,  or  writ  of  error,  lies  from 
Ihc  judgment  of  the  circuit  court  of  the 
iJJiitrict  of  Coiombia  to  tlie  supre^ie 


eourt  of  the  UnitedStates  in  eases  where 
the  bank  of  Alekandria  is  plaintilT,  and 
the  judgment  below  is  in  its  favour,  not- 
withstanding the  clause  in  its  charter 
to  the  contrary.  Ywng  v.  Bmik  rf 
.  Alexandria — 384. 

APPEARANCE. 

1.  The  appearance  of  the  defendant  )n  ei^ 
ror  waives  all  objection  to  the  irregular- 
ity of  the  retuni  of  the  writ  of  error. 
WooU\.Lide—l90. 

2.  The  appearance  of  the  defendant,  to  %■ 
foTeisn  attachment  in  a  cii*cuit  court  of 
tlic  United  States  waives  all  objection  to 
the  non-service  of  process.  I^»llard  v. 
/>w/S^A^-431. 

APPRAISEMENT. 

See  EviDBKCE,  No.  i. 

ARhEST. 

1.  Tlie  word  **  apprehended^^  in  the  Stli 
section  of  the  act  of  congress  for  tlMf 
punishment  of  certain  crimes,  comprc- 
liends  a  miHlary  ai^rett  or  teizttre,  as 
vfeW  Mtk  les'al  at^'tfitt.  Elx  parte  BoU^- 
man  and  tSwirtvotft^-^TT. 

ASSIGNEE. 

1.  An  assignee  of  an  assignee  of  a  copart- 
ner in  a  jcdnt  purchase  and  sale  of  lands 
may  sustain  a  bill  i<i  equity  against  the . 
other  copartners  and  the'  a;^ittof  ths- 
concern,  to  compel  a  discovery  of  the 
quantity  purchased  and  sohl,  and  for  an 
acoountand  distribution  of  the  proceeds. 
Pendleton  v.  H'tanburtie — 73. 


ASSUMPSIT. 

I  Autiinpeit,  grtantiim  me\ndty  win  not  lie 
for  woi'k  and  labour  done  in  part  fulfil- 
nient  of  a  sealed  contract,  alttioiigh  the 
defendant  had  prevented  the  plaintiff 
from  finishing  the  woi'-k  according  to 
fho  contrnct     Youn^  v.  jHi^esfottr-^SV. 

AUDITOR. 

See  A  ceo  V  NT,  No.  3, 

AUTHORITY. 

,  It  it  incumbent  on  apurehaser  unrler  a 
sale  for  taxes  to  prove  tho  antlioi-ity  of 
the  collector  to  sell.  Stead  v.  Course-* 
i39. 


Digitized  by 


Google 


S32 


INDEX  TO  TIIE  PRINCIPAL  MATTERS. 


AVERMENT. 

Se^  Admiralty,  No.  28. 

AWARD. 

i:  The  award  of  Arbitinton  appointed  under 
a  mutual  mistake  of  botfi  imrtics,  in  8iii>- 
posiiig  themselves  iKMind  by  lav  to  sub- 
mit Uie  matter  to  arbitration,  is  not  ob- 
ligatorj-.    Peitck  v.  W  are-— S47. 

B 

BANK  OF  ALEXANDRIA. 

1.  #Vt»e  Appeal,  No.  4. 

*J.  The  act  of  Virginia  inodq)oi*alinfr  Uie 

bank    of  Alexaiiclria  is  a  hublic   act. 

Voiaiff  V.  Bunk  (,/ JllexantfrM — 3S4. 

RANK  OF  THE  UNITED  STATES. 

I.  llic  act  of  conn-ess  of  «7th  June,  1798, 
to  |mril«h  fi-auds  committed  ou  t'lc  l»9rik 
of  the  United  States  is  in  iuiell*  repuj^- 
nant,  and -will  not  support  an  indicjtment 
for  kiioyiii^l)  uttering  as  true,  a/i/^rt', 
forged  and  ooonteiieited  paper  puiport- 
ingto  be  a  Imnk  bill  of  tlie  United 
States,  tiifiied  6y  tlie  president  and 
cashier,  tfmted  Sta$e9  ▼.  CiuUril — 167. 

BILL  OF  EXCHANGE. 

1 .  If  the  di*awer  of  a  bill  of  cxeliaogv,  at  the 

time  of  drawing;,  }uia  a  nglu  to  ewjvct 
t/Mt  /ti*  biU-wiU  be  honow^tlj  he  is  enti- 
tled to  strict  notice,  although  be  linit 
HO  funds  in  the  hands  of  the  drawee. 
French  v.  Bank  of  Cotnmbwr-^lW. 

BLOCKADE. 

J.  Persist tn|^  in  an  intention  to  enter  a 
blockaded  port  after  warning,  is  n<it  fil-> 
iumptinff  to  enter.  Fitzmnmona  v. 
J^ewpoit  /«.  Co.— 185. 

2.  The  sentence  of  a  foreign  court  of  ad- 
inii-fllty  con<lemuing  a  vessel  for  breach 
of  bfochMie  is  coiicluwve  evidence  of 
Unit  fact,  in  an  action  upon  *he  ])olicy 
of  insurance.     CiHttukon  v.  Leonard^ 

BOND. 

1.  .VtyDeed,  No.  1. 

2.  A  Ifond  may  he  delivered  by  a  siu-ety  to 
the  principal  oblicor  as  an  esc/W. 
J*mctinjs^  v.  Uuited  iitatea — 219.' 

X  Sff  fclscKOW  No.  2. 
\   In  n  HoiL  upon  a  bond  to  pei'form  cer- 
i;!!!! : !  tirh  i^  of  agreement  interest  may 


be  rceoTcred  ip  a  case  not  provided  for 
b}'  tlie  agi<eerocut  United  State$  ▼. 
fJiirwci*— 333. 
5.  To  an  action  upon  %  Ijond  conditioned 
to  )my  money  on  tlie  Itt  of  March,  it  is 
'  not  a  good  plea  to  say  tliat  the  defend- 
ant paid  it  on  tlic  Idtli  of  May,  without 
averring  it  to  be  the  whole  sum  theu 
due.    Ibid, 

BOITOMRY. 

J .  The  claim  of  bottomiy  is  to  be  nrcferrrd 
to  all  others,  except  seamen  s  wages, 
for  the  vowjfeoii  which  the  botiomrif  u* 
foimded  ;  but  it  can  extend  no  fiun^ier. 
BUiine  v.  l^Up  Charlea  Carter'—^SlL   ' 

2.  If  the  obligee  of  a  bottomry  bond  sulTer 
tlie  ship  to  make  several  voyages,  with- 
out asserting  his  lien,  and  cxeeutkms 
ai-e  levie(VuiK>n  the  sliip  hy^  other  ere- 
ditors,  the  obligee  loses  liis  lien  upontlic 
ship.     /^V/.— >28. 

3.  Qriere^  whether  a  bottomry  bond  exe- 
cuted by  the  owner  at  fiome,  ercates  a 
liuu  on  'ihc  ship  which  cad  lie  enforced 
in  a  court  of  admiralty  ?    Ibid^^~S3&.  ^ 

BRITISH  CREDITORS. 

1.  See  Ljmitatxoni.  -  Confisca- 
tion, Nos.  1,2. 

2.  lf«  eonfisealing  act,  independent  of  the 
Hritiiih  tix'aty,  wotdd  be  conttroed  ti» 
destroy  tlie  claim  of*  British  mort^- 
^•e,  tli^:  treaty  reinstates  tiie  lien  in  Ha 
lull  force,  and  a  subsequent  sale  ca;.M 
only  pass  it  cam  onerc.  BSg^^inMon  v. 
JYirm— 415. 


BRITISU  SUBJECTS. 

See  Aliens,  Not.  8, 3. 

BRITISH  TREATY. 

iScrf«.fMiTATiONS,No.  1.  Aliens,  Nos. 
2,3.    CoNriscATioN,  Nob.!,  2. 

C 

CAPTURE. 

See  ADMIRALTY,  Nos.  1,  2,  3,  4,  5.  10. 
12, 13.    Abandonmeitt,  Na  1. 

COLLECTOR. 

1.  A  collector  selling  land  (or  taxes  nmst 
act  in  conformity  with  the  hiw  from 
which  his  power  is  derived,  and  the 
puixbaser  is  bound  to  inquire  whether 


Digitized  by 


Google 


IKDEX  TO  THE  TRmCIPAU  3f  ATTER8. 


he  hM  10  acted.  It  is  inenmbent  on 
the  Ten<]ee  to  |»rove  the  aathority  to 
•ctl.    Sieadr.  Cowne    403. 

8.  By  the  tax  kiwi  of  Georgia  for  the  yean 
1790  and  1791,  the  co&eetm*  vai  author- 
.  itcd  to  lell '  UumI  only  on  tne  deficieucv 
of  pcnofial.  estate ;  and  thcii  to  uM 
only  M>  much  as  was  necessary  to  ]Miy 
the' taxes  in  aiTear.  Under  those  laws, 
the  skic  of  a  xfhole  traet,  when  a  siimU 
piii't  wouhl  have  been  saiRcietit  to  pay 
tlie  tHXcKyWas  void.    lUd, 

X  A  cnlloctor  of  the  rcTcnue  of  the  United 
States  after  his  rcmovnl  ft*om  office- has 
no  HUlhority  Ui  cciilrt't  duties  outsf Hud- 
iiiK  Rl  tlie  tuue  of  his  I'cnioval ;  but  tliis 
|K>w(*r  and  duty  devolves  up<in  tiis  suc- 
cessor. SthreaJdey  \.  Vtuted  StiUet-^^ 
iny. 

COLUMBIA. 

1.  The  right  of  Virginiii  to  Icgisbtc  for 
f liiit  (Ktrt  of  the  (ijktriet  of  Columbia 
^hich  wuH  ccdwl  b)  her  to  the  United 
Sti:tes  continuefl  uutil  the  'irth  of  Fell- 
i-UMn-,  1  SOI .  Yowi^ r.  Bunl' of  AUtJ' 
tuuiria — 384. 

X  See  Appeal,  No.  4. 

COMMLSSIOX. 

-I.  The  certificate  of  coromiiisionci*sname<l 
in  a  dctfimut^  that  tliey  to^ik,  in  due 
fonnoflttWythc  oslli  hii;ic\<hI  to  the 
cumn/iMion,  is  sniricii-nt  cviiUmce  of 
that  fact.     6'»*u7i*  v.  jVa^hr — *«4. 

2.  It  is  not  neccsKan'  to  pvc  notice,  to  the 
op])C»site  iwrty,  ot'thc  time  snd  place  of 
executiiiff  the'  ccmmis&iun.     Jbiu, 

i.  U  the  rctnm  of  Uie  conimisnion  be  in- 
closed in  an  envelope  whivh  i»  nealed, 
no  other  scalin;^  by  the  coinmistiioiicrs 
is  ncccssar}'.    Jhid. — *i*25. 

4.  If,  nfler  a  commission  has  iMSucd,  tlic 
j>a:lie&  hsve  leave  to  Mmeiid,»iid  u  new 
issue  Ije  made  up,  similnr  in  Mi|>8t:«ncc 
10  the  tbrmci*  issue,  the  (depfMiitions 
1  liken  uiuier  sncb  comminsioni  inHV  Im* 
used  at  tlie  triul  of  Ibe  new  iuue.  Ibiit. 
—932. 

CO>nnTMENT. 

1.  A  person  mav  l)e  committerl  for  a  crime 
by  c»ne  miigistratc  U]ion  su  »iftidii\tt 
made  before  aiiotbcr.  Ex  pavte  JioU- 
finm  mul  Hvfarttemtt — 76. 

5.  Queir,  wlietbcr  uihhi  a  motion  to  com- 
niit  a  ]>erson  I'or  tn*ason,  an  affida\it 
slstinj;  the  substance  of  a  letter  in  |Mm. 
session  of  the  dcponeut,  be  sdmlv^iMc 
r\idenfe '     If>/ff. 


COMMON  LAW. 

.  1.  Courts  which  ori^nate  in  tlie  commoB 
law  possess  a  jnrisiliction  which  most 
be  re|ipilatcd  by  theif  oommon  law,  un- 
.  til  some  statute  change  their  estaidisb- 
ed  principles ;  ^  but  courts  which  are 
createfl  by  written  kw,  cannot  trans- 
cend tliut Jurisdiction.  I2x  parte,  HtU' 
mtiH  and  Svarhomtt — 93. 

2.  For  tlie  meaning;  of  tlie  term  habeat 
C0rfrtt9  rcscrt  may  be  had  to  the  com- 
mon kiw  ;  but  the  power  to  awarO  tho 
writ  by  any  of  the  courts  of  the  United 
States  must  be  given  by  WTittcn  bw. 
iAw/.— 93,  94. 

3.  Qr/c/v,  whether,  npon  an  indictment 
for  treason,  pi'oof  orproeurcmeut  eaD,in 
this  coimtry,  by  force  of  the  common 
law,  be  aclniitte<l  in  «j%i<Ience  to  estab- 
lish a  charge  of  iiei'soiud  presence.  LT- 
tiUed  Staten  v.  Butt^-^pptnuJijc,  502. 

CONFISCATION. 

1.  The  act  of  Geoi*gta  confiscating  the  es- 
tate of  the  mortgagor  is  no  liar  to  the 
claim  of  the  moi-tgagce,  a  British  mcr- 
cliant,  whose  debt  «:is  only  sequestered 
during  the  war.  The  estate  of  the 
rooiigagfironly  was  eonfiscatc<l,  not  that 
of  the  mortga'gee.  IMgginMon  v.  Mein 
•    415. 

3.  If  a  confiscating  act,  independent  of  the 
treaty,  would  be  cotistrucd  to  destroy 
the  claim  of  a  Aritish  mortgagcey  Uio 
treaty  reinstates  the  lien  in  its  full  force; 
anil  a  rn1>Rct|nent  sale  .c<ndd  only  jiass 
it  with  iiJi  bunlen.    /6iUr-4l9. 

CONNECTICUT. 

1.  St*e  Fob E icy  Attachment,  Nu. 
*i.    Covenant,  No.  2. 

COXTIXUAN'CE. 

1 .  The  rcfiisalof  the  court  below  to  continue 
a  cause  after  it  is  at  iMine,  cannot  Ite  a«- 
sigiied  for  eii'or.     /f  ooi/i  U  Jieuiit  \. 

CONTIUCT. 

).  A  court  of  cr|uity  will  annul  a  contract 
which  the  defendant  has  failed  to  ]>er- 
form  and  cannot  iKMHfonu  oii  his  nan. 
SlciUem  v.  Jfc/y— 137. 

3.  A  letter  of  credit,  dii'ccted  by  misUikc  to 
John  and  Jowph  insteai)  ot'  John  and 
Jei>;miah,  and  dclivcitKl  to  John  and 
Jeremiah,  mIio  fumikhed  gotNis  upon 
the  faith  ofit^does  not  constitute  a  con- 
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tnct  between  the  writer  of  the  letter 
und  Joliii  1111(1  Jcremiali,  to  whom  it  was 
delivered,  luid  parol  proof  cannot  be  ad- 
mitted to  make  it  sueh.        GrcuU  r. 

A.  Tlie  proteise  to  pay  the  debt  of  another 
roust  be  in  writing  and  canno^  be  ex- 
plained by  parol.     Jbid. — S35. 

4.  B.  in  Phifaaelphia  agreed  to  pay  to  A.*t 
agent  hi  Amsterdam  170,000  guilders 
On  the  first  of  March,  and  if  he  should 
fail  so  to  do,  then  to  rei>ay  to  A.  the  value 
of  the  gjuilders  at  the  rate  of  exchange 
current  ih  Philadelphia  at  the  time  de- 
mand of  ^yment  should^be.made,  to- 
gether with  damages  at  20  per  cent,  iii 
the  same  manner  as  if  bills  of  exchange 
had  been  drawn  for  tliat  sum,  and  tliey 
had  been  ratumed  protested  for  non- 

Safment,  and  lawful  interest  for  any 
elay  c£  payment  whicl\^  might  take 
plaee  afler  the  demand.  B.  paid  the 
170,000  guilders  in  Amsteixlam  to  tlic 
agent  oTA.  on  the  \3th  of  Jlaif, mt^CMi 
of  the  1st  of  Mai*ch.  A.  is  not  entitiiHl 
to  tlie  9fi  [ler  ceiit  damages,  but  may, 
in  a  suit  u|>on  the  bond  given  to  per- 
form the  contract  recover  interest  on 
the  170,000  guilders  from  the  Int  of 
Afarch  to  the  Idth  of  May.  Vtdted 
Statet  V.  Gvrriey— 333. 

COPARTNERS. 

See  AssicvEB,  No.  1. 

COPPER. 

J.  Round  copper  bars,  round  copper  pbtc% 
and  round  copper  plates  turned  up  at 
the  td^rtS  U'v  1*9^  subject  iq  duty  ui»on 
e  xiKirtation .     Vtiitcd  State*  t  .  AVa  £jf 

COPY. 

See  Evidence,  Xo.  <2. 

COSTS. 

1.  Costs  are  not  given  upon  a  reversal  of 
judgment.    JHhtttalet  v.  Jfurratf~^7. 

COURTS  OF  UNITED  STATES. 

1.  The  district  courts  fif  the  United  States 

are  courts  ci prize,  and  have  power  to 
cany  into  effect  tlic  heutcnccM  of  the 
old  coiitineutul  cuurtK  uf  appewl  in 
i)rize  causes.    Jen/uucrify.  Cvrton — '*i. 

2.  The  pmctice  <rf'  tlic  Jiitrici  couiis  of 
the  I'.  S.  as  courts  of  udniimliy  is  not 
regulated  bv  law    '/*/#/.— ♦.'4.  " 


3.  When  both  parties  are  aUeni  the  ddorti 
ofihe  United  States  htve  not  jarkdie- 
tion.    MonUilet  v.  .Ifttrray— 4o. 

4.  If  it  does  not  appear  upon-  the  recmtf 
that  the  suit  might  have  been  maintain-' 
ed  in  the  courts  of  the  United  States  be- 
tween the  orif^nal  parties  to  a  promisso- 
ry note,  no. suit  can  be  maintained  opdit 
it  in  those  eourts  by  a  subiequentholaer. 
Ilrid. 

5.  The  eourt  is  bound  to  give  an  opinion 
to  tlie  jury  on  a  question  of  law,  upon 
Kquest,  ir  it  be  pertinent  to  the  issue  ; 
but  not  if  it  involve  a  <|«estion  of  fiiet 
Smith  r.  Carrinjgrton—7\. 

6.  If  the  complainant  be  a  citizen  of 
France,  and  the  defendant  a  citizen  of 
the  state  of  C*eorgia,  the  circuit  eourt  of 
tlie  United  Sutes  for  the  district  of 
Georgia  has  jurisdiction,  although  the 
complainant  and  defendant  are  execu- 
tors, and  tlieir  testators  respectively 
were  citizens  of  the  stale  of  Georgb. 
Chappedelaine  v.  Deehenaux — 908. 

7.  See  Appeal,  Nos.  3,  4.  Habeas 
Corpus,   No.  1.     Jurisdiction^ 

;  Nos.  5,  6. 

S.'  If  two  citizens  of  Uie  same  stAte,  in  a 
suit  in  a  court  of  tlieir  state,  claim  title 
under  the  same  act  of  congress,  the  su- 
preme court  of  the  United  States  has 
appellate  juristliction  froin  the  highest 
state  court  to  wliidi  the  question  can 
be  carried.     Matthewa  v.  Zone— 382« 

9.  Tlie  diwtrict  judge  may  alone  hold  a 
circwt  court,  although  there  he  no 
judge  of  the  supreme  court  allotted  to 
that  circuit    PoUavd  v.  ZhrijA/— M 

COVENANT 

1.  An  action  -may  be  supported  upoii^  & 
covenant  of  seinii,  altliougli  th^  plain" 
tiff  has  never  been  evicted^  and  the 
declaration  need  not  aver  an  evicUeii. 
Pollard  y.  /height — i41.* 

2.  Ou  the  trial  of  an  action  in  Connecticut 
for  breach  of  a  covenant  of  seifiii  <it 
lands  ill  Vii'gihia,  Uie  question  whether 
a  patent  from  the  state  of  Virginia  f<N* 
the  lands,  be  voidable,  is  not  examina- 
ble.    Jbfd.^^2fi. 

3.  Panil  testimony  is  not  admissible  in  ai% 
action  on  the  cweitant  of  seisin,  \et 
pro\-e  prior  claims  to  tfie  land.    Knd. 

CRKDIT,  LKITER  OF. 

See  Co  XT  R  ACT,"  Xos.  2,  3. 

CRIMES. 

5«rTiiT%L,  No  *l,    Arrkst,  N'«  I. 
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Sf€  Ad^iraltYi  Not.  3,4. 7. 12^  13»  14. 


D 

DAMAGES. 

•SSw  Contract,  No.  4. 

DECLARATION. 

SeeCovzvA'ST,  Xo.  1. 

DECREE. 

iSfeeADMiiiALTY,  Ko».  1,9.  4.  8,  9.  II, 
12. 19rl<>.  18i 

DEED. 

1.  If  ft  bond  be  executcil  br  O.  M  a  sarety 
for  S.  to  obtain  an  aiipoal  from  die  judg- 
ment ot*  a  jaaUceorpeace  ^  MaiylaiiU 
and  the  bond  n  refeeted  by  tbe  justiec ; 
and  aftcrwardi,  without  the  kncrwlcdgi 
of  O.  the  name  of  W.  be  interthied  as  an 

Sobtieor,  vbo  exeeiitet  the  bond,  and  the 
'  atiee  then  aceeptii  it ;  K  it  void  at  to 
.     Oneate  r.  Lott^f^^. 
9.  A  bond  may  be  debrcred  by  the  rarcty 
to  the  principal  oUi|^  at  an  ettrow. 
PawHtig'  T.  Ufdttfi  <Sl€/fr«— St9. 
9,  See  EviDBHOE,  Not  151.     Escrow, 
Nop.  1,9. 

4.  See  Assumpsit,  Na  1. 

5.  Parol  e^ideiiee  may  bejpvea  of  the  ex- 
istence of  a  deed  of  pit  of  ai  slave  in 
Virpnia,  to  shew  the  nature  of  the 
potsestiun  whieh  aeeomiiaiiicd  the  deed. 
Mpien  V.  H'iUuon.'~39i. 

DEMISE. 

See  LxASE,  Not.  1,  H 


demurrer: 

upon  a  demarrer  to  erklcnec,  the  tes- 
timony b  to  be  Uken  moat  ttroii;^T 
against  him  who  demurs;  and  such 
•onclusions  at  a  jurv  migitt  justifiaMy 
firaw,  tlic  court  ought  lo  draw.  Paw- 
tin^  V.  United  ^/atet-419. 


DESCENT. 
S^  Alieips,  N9t.  2,'3. 


Qrrerf,  whether  5  years  posaestion,  in  Vir- 
ginia, it  alone  a  good  title  to  enable  a 
plaintiiTto  i*ceover  in  dciinuc  ?  itnin- 
Mfr/  T.  Lee'-'40l, 

DEVISE. 

^iseEiituiTYyNo.  3. 

DISTRICT  COURT. 

iSr«?  Courts  or  Uxi ted  States,  Not. 
1,2.9. 

DUTIES. 

1.  .Sbe  Copper,  No.  1. 

2.  An  American  ivgistercd  .vesael,  in  part 
traiiaferred  ky^  parol  while  at  sea  to  an 
American  citizen,  and  resoM  to  her 
orisinal  owners  oii  hor  ivtum  into  poil 
and  before  her  entry,  docs  not,  by  tliat 
operation,  lose  her  privileges  as  an  A- 
merican  bottom,  nor  become  suhjeet  to 
foreign  duties.  United  Statee  v.  H'U" 
Hng$  fmd  J'^yinci^'^iH, 

X.  A  colk*ctor  ofthe  revenue  of  the  United 
States  after  bis  removal  from  office,  has 
no  aJth<if  Jty  to  ooUvct  the  duties  out- 
standing at  tlie  time  of  his  removal,  and 
which  accroc«l  while  he  remained  in 
ofHce  ;  but  this  |)Owerftr.d  <luty  devolve 
on  his  successor.  Sttu^dey  v.  United 
State9^l60. 

4.  Quere^  whether  ^wodli  ««»fcf  are  liable 
for  duties  ?    J^eiech  v.  tf'are^Sit. 

5.  See  FoRPBiTURE,  No.  U 


EJECTMENT. 

1.  In  Vermont,  tenants  in  common  may 
maintain  a  joint  action  of  ejectment. 
mekf  V.  Hoyrr*— 165. 

EQUITY. 

t.  iS^ey  ASSXCKEB.-    . 

^.  Iftlie  obligee  of  a  bond  olitiin  titles  in 
hU  own  name  fur  iniil  of  the  lands,  the 
assignment  of  whieh  to  the  oblifcor  was 
the  coiisidera^on  of  the  bond,  and  suf- 
fer the  titles  to  the  residue  of  the  lands 
to  be  lost  by  the  nun-i>a}  ment  of  taxes, 
a  court  of  equity  ^  ill  not  b^nd  iu  aid  to 
carry  into  effect  a  judgment  at  law  upon 
the  bond.     SkiiJeni  y .  J/oy— 137. 

3.  A  cwirt  of  equity  «'ill  not  mterfcre  be- 
tween a  donee* of  land  by  deed  and  i* 
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deirifoe  Qiider  (he  wOl  of  the  donor*  in 
»  eaae  where  there  is  no  fntucT.'  Vient 
V.  •Ubnl^^^Mnerv— 177. 

4.  A  eourt  of  the  United  States  cannot  en- 
join proceediuKt  in  a  siaie  eomt  2%jrt 
V.  }l  olcott^\79. 

5.  &«  Account*  Not.  2,  S. 

6.  A  court  of  equity  will  annul  a  contract 
which  the  defendant  has  faiUsl  to  |M:r- 
form  and  which  he  cannot  perform  ou 
hb  part    Skillem'  v.  «^fr;y — 1 37. 

ERROR. 

1.  &«  Writ  or  Error, Not.  1,3.  Ap- 
peal, No.  4. 

2.  The  refusal  of  tlie  court  below  to  con- 
tinue a  cause,  after  it  is  at  issue,  cannot 
be  assigned  for  ert*or.  H  oodg  6f  B<f- 
mi*  Y.  yoiwj^937. 

&  Qwere,  whetlier  a  writ  of  error  will  lie 
to  tlie  refusal  of  the  court  below  to 

3naBli    an    execution    upon    motion  ? 
Mtnattz  V.  Modg'toti — 324. 

ESCROW. 

1.  A  bond  may  be  delivered  by  a  sun-lr  to 
the  princi|Nil  qhligor,  as  an  e«crow. 
PwaUne  v.  Umt^id  Utatet-^X^. 

2.  If  one  oHrthe  obligm's  at  the  time  of  cx- 
.  ecutiiig  the  Umd,  say,  in  the  presence 

of  some  of  the  other  obligors,  ^vte  ac- 
knffwittt^  l/iit  iwtrufnent,  Init  ot/tert 
aiv  to  mgn  U  /"  this  is  evklencii  fitim 
which  Ihe  jur}'  niay  infer  a  dclivci7  us 
an  escrow,  by  all  the  oUigoit  who  u  ci^c 
then  present.    Ibid, 


EVIDENCE. 


1.  A  witness  iiitcrcftti-il  in  cciiain  adtuilkil 
items  of  the  iJiiintiiT's  account,  is  Htill 
a  xoippclcitt  witness  to  piti^!  other 
items.     Smith  \.  Curnn^tun — 6*2. 

2.  The  defendant  ha\ing  ii.h«1  .h  Ififer 
f«m»  the  plaintiii'*M  i«>«ciil  in  Hii^Mi-r  l«» 
a  loiter  IWmii  himself,  cuiiitoi  give  in 
evidence  a  lop^  of  his  own  k-ltcr,  Mith- 
oul  Xfi'0\  ing  ii  to  1:c  a  tmc  c >py  b}  a 
wKncss.     Ibid. 

3.  If  iinpi^per  cvidciAe  be  M(inuttc<l  liy 
the  jud^*,  it  ia^  cn*c.r,  and  this  cfMii'i. 
c&niiut  mquire  into  its  iw/tortaiur,  or 
oi>cnilir.u.     J  bid. —'TO. 

4.  Quet'er'  AVhctlicr  a  f«  n-ipn  bcntcnce  of 
coiidc  mu;(tiou  lie  cuncluhivc  cviocncc 
in  an  kctioi.  uguinst  the  underwriters. 
iHt^MmmQiin  v.  J\%wpo}  /  Ju.  Co. — 1 8'5. 

I.  The  Mimraifccmenl  ntiifU  luuUr  tlie  or- 
der otthe  dislriet  judge  by  three  swoni 
BiipratscrSy  is  not  cunclntiive  c\idciii-e 


13. 
ti. 

J5. 


IG. 


17. 


of  the  Tahie,  in  a  qucttlon  of  juri««Iir . 
tioii,  but  is  better  evidence  than  th*- 
o|»inio9  of  a  single  witness  ezamhu« 
viva  voce  in  open  eoart  Utriied  State* 
Y.Briv  C/>uoiif— 216. 
Alter  deciding  tlie  question  of  vn/ue up- 
on the  -weigiu  of  the  e\id<»icc,  the 
ooiurt  will  not  continue  tiie  cause  fw 
the  party  to  prwluce  fuillicr  eridenct* 
as  to  the  vtdite.  Ibid. 
t'jKMi  a  demurrer  to  evidence  the  tesli- 
mony  is  to  be  taken  most  strongly 
against  him  who  demurs;  and  such 
conclusions  as  a  jon*  might  justifiably 
draw,  tlie  couii  ought  to  dnw.  Paw- 
lifig  V.  Uiritcd  Stateo^'^O. 
See  Esc  HOW,  No.  8. 
A  letter  of  credit,  addressed  In'  mistake 
to  John  and  Joteph,  instead  of  Jidin  and 
Jcremiab,  and  ddivei-ed  to  John  and 
Jct-efuiah,  is  not  evidence  of  a  conti-aei 
lictween  tlie  writer  of  that  letter  and 
John  and  Jeremiah,  Grata  v.  Mu/lor 
— *24. 

&'e.CoMMis8ioN,  Not.  1,3,^4.. 
An  aveiinait  of  a  demise  fur  3  years  is 
not  supported  b}*  proof  of  a  lease  luv 
uiic  }  ear  certain,  and  two  years  furtlier 
IKMsession  on  the  ^nie  terms  by  die 
consent  of  tlie  bindloitL  wiiexander  \. 
IIurri9-^^J9. 

Parol  evidence  may  lie  given  of  the  c\- 
intence  of  a  deed  of  gilt  to  hIiow  the  um- 
inix*  of  the  (HiMiession  which  accom|N«- 
iiied  llie  deed.  Spiero  v.  /i '«7/i«on-f- 
.•508. 

Qtwn'.  AVlicl her  5  years  possession  i* 
evidence  of  a  g<KMl  title  for  n  pbiiutlfTin 
detinue  ?  iiutWHiy  v.  Xe«>— 401. 
'I'he  evidence  ol*  imyment  m  hich  ruMdi!< 
fitiiii  laiMc  of  time  may  be  met  by  cir- 
ciinistNiiues  which  account  for  the  de- 
lay in  hrin^iug  the  suit.  HigtfiHmtti  \. 
Jlfifi^UU. 

'Hie  oftii-iNi  cciiincMte  of  suney  return- 
ed by  a  lep4l  Hworii  simcyor^  in  \  ii*gi- 
iiiit,  cuniioi  be  hiVHlid^tinl  by  eviilenc4* 
tending  U/Nho«' an  iinposbibility,  tliai 
the  »iu-\e)  could  have  l>een  made  in 
the  intervening  time  lictween  the  date 
of  tiie  eiitr}',  and  the  date  of  tiie  certifi- 
cate of  ^nrvcv-»    PoUard  x.  Iheight— 

422,  ; .    T 

Parol  tcsliinony  is  not  admissiide,  in  an 
action  on  the  covenant  of  seiun,  tf> 
pro\e  prior  cUinui  upon  the  jand. 
Jf'id. 

'ihe  Rcnteuce  of  a  foreign  court  of  ad- 
niii*ult}  condemning  a  vessel  for^rerrr/i 
of  bhthtde  u  roiM'/t/Mve.  evidence  of 
thai  fact,  in  an  action  on  the  policy  of 
insunuiuc.    Cif,miwti  v.  Leotmrd'^i^. 

.V'/  A  D  M I  K  A  i/f  V,  No.  }*\ . 
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19*  In  treatOQ  the  overt  aet  mast  be  proved 
as  Uid.  Appendix^  United  Staurv, 
J9tfrfw40O. 

20.  QuffrCf  wlicther  onamotiontoeommit 
a  person  for  treason,  sui  afllda\-it  suiiug 
tlie  substance  tn  a  iettcr  in  tlit-  pos- 
session of  the  depone  lit,  he  adoiissible 
evidenoe.  Expavte  JBoUtnan  and 
Swartwout^fi. 

91.  A  person  may  be  eomniitted  by  one 

magtstrnte  upon  sn  affidavit  made  be^ 
fore  another.    Jbid. 

92.  In  treason^  the  presence  of  the  ptrty>  it 
part  of  the  overt  act,  and  most  be'  prov- 
ed by  iMTO  witnesses.    Affpendije^^-499. 

93.  An  indictment  cb.arging  a  person  with 
being  present  at  an  ovei'taet  of  treason 
cannot  be  supported  by  pruvinr  only, 
that  tlic  person  accused  eaused  tne  aet 
to  be  done  by  others  in  hU  absenoe. 
No  presumpuve  evid&ioe,  no  facts  fi'om 
which  prefencc  oaii  be  inferred^  wiil  be 
8uffiric:it    .  i/f/^m&r-r499. 

94.  &e  Treason,  Nos.  31.  35,36.38.  40. 
85.  If  the  overt  act  cf  treason  be  not  proved 

by  two  witncsues  so  at  to  be  submit- 
ted to  the  jury,  all  other  testimony  is 
irrelevant  Appendix^  United  S*ate$ 
V.  J»ji,*T^505,-  506. 
96.  Qi^ere,  whether  a  foreign  sentence  be 
examinable  ?  Appendix,  Rote  v.  Huntly 
-511. 

EXCEPTION. 

1.  A  bin  of  exceptions  may  be  taken  to  the 
opipion  of  the  judge  in  his  eharee  to 
the  Jury.     Snuth  v.  Carvitigton—^iS: 

9.  The  ooort  is  bound  to  -give  an  opinion 
to  the  jury  upon  a  question  of  law,  up- 
on reouesty  if  it  be  pertinent  to  the  is- 
sue ;  but  not  if  it  involve  a  question  of 
fact     Ibid.-r-Tl. 

3.  See  Aqgowt,  No.  3.  Erros,  Nos. 
2,3. 

EXECUTION. 

&»  Error,  Na  3. 


FOiREIGN  ATTACHMENT. 

1.  The  appearance  of  the  defeAdant  to  a 
forein  attachment  in  a  circuit  court  of 
the  United  States  waives  all  obiection 
to  the  non-cerviee  of  proeet^  Pollard 
V.  /hiiiVA^-491. 

9.  Under  the  foreign  atttachment  law  of 
Conneetieiit,  an  absent  person  who  is 
Vol.  IV.  ^ 


Ibble  for  (lamugct  for  breach  of  his 
covenant  it  an  absent  debtor.    Pollard 

MREIGN  COURTS. 

&tf  Admiralty,  Not.  8,  9. 11, 19, 13.  l6. 
EvzDSNCB,  Nos.  4. 17. 

FOREIGN   SENTENCE. 

Sise  EviDSNCE,  Nos.  4.  17.    Admiral- 
ty, Not.  8,  9. 11. 

FORFEITURE. 

1.  Wine  and  spirits  saved  from  a  wreck 
and  hmded,  are  not  liable  to  forfeiture, 
because  unaccompanied  y(ith  buch 
marks  and  Certificates,  as  are  i*cquired 
by  law  ;  nor  because  they  wehe  remov- 
ed without  consent  of  the  coUectcr,  be- 
fore the  quantity  and  quality  were  at- 
eertained,  and  the  dutiet  paid.  Peiech 
V.  Jf  bre-^7. 

9.  The  owner  of  goodt  cannot  forfeit  them 
by  an  act  done  without  his  consent  or 
connivance,'  or  tliat  of  some  pci<son  em- 
ployed, or  trusted  by  him.    Ibid 

FORGERY. 

See  Banjc  or  United  States,  No.  U 

RENCH  TREATY. 

See  Admiralty,  No.  11. 


GEORGETOWN. 

Quere,  whether  the  mayor  bf  George- 
town, in  die  district  (if  Columbia,  be  a 
justice  of  the  peaco  of  the  county  of 
Washington  ?     Mouniz  v.  "  ' 


394. 


GEORGU. 


1.  The  aet  of  limitations  <ff  Georgia  does 
not  reqmre  an  entry  into  lands  within 
seven  yeai^  after  the  title  accrued,  un- 
lest  there  besome'adversaiy  possession 
or  title  to  be  defeated  by  such  entry. 
Shearman  v.  Irvin^e  J>««e0— 367. 

9.  See  Collector,  No.  9. 

3.  iSreCoNFisoATioir,  No.  1. 

4.  The  act  of  limitations  of  Gcon;ia  doet 
not  a^ply  to  martgageei.    rnggimoti 


Digitized  by 


Google 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


GIFT. 

1.  See  EQUITY,  No.  5. 

3.  By  the  act  of  Asseroblj  of  VirgtnU,  of 
1758,  no  gift  of  a  slaTe  was  ralid  uiiIcm  in 
writing' aLm\  recorded;  bat  parol  evi- 
dence mav  be  admitted  of  die  exktenoe 
of  a  deed  of  gift  to  show  the  nature  of 
the  posaesuoD'  whieli  accompanied  the 
deed.    Sptert  v.  H'i2fr*Mi»->398c 

8.  In  ^'irfriuia,  in  1784,  no  gift  of  a  slaTe 
was  ralid  miless  in  writing  and  record- 
ed, although  possession  accompanied 
the  gift.    Hameuy  v.  Lee    401. 


H 


HABEAS  CORPUS. 

The  tupreme  eoart  of  the  United  States 
has  [lOwcr  to  issoe  the  writ  of  habeua 
cerptte  ud  wlHiciefkdum.       Hx  parte 
BoUman  mid  Awurtrooftit — ^75.   ' 
See  Co  uuQV  Law,  No.  S. 


INmCTiIENT. 

1.  In  treason  the  indictment  must  lay  tn 
overt  met,  whicli  muvt  bu  proved  as  laid. 
Apl^ndiXi-Umlcd  State*  v.  Burr    4yO. 

&  &»Evidb:4CE,  No.  83. 

^  Quere^  whether  a  jirrson  who  procures 
an  act,  can  be  indicted  as  having  per- 
formed tha.vact.    Jbid.-^SQU. 

INSURANCE. 

I.  The  eaptnre  of  a  nefttral  (upHsae  \rf  a 
bclUnrrent  is  a  toUU  loee,  and  entitles 
the  insured  to  abandon.  Rhinelander 
T.  /ft.  Co.  Pennty^ima— 80. 

A  The  sUte  of  the  loss  at  the  time  ef  the 
ojfisr  to  abaiidmf  fixes  the  rights  of  the 
jpartJes.    Ibid, 

$,  ^lerCf  whether  the  sentenoe  of  a  foreign 
court  ofadmiralty,  condemning  the  ves- 
ael  for  breach*  (m  btoekad^  be  conolu- 
aive  evidence  of  that  &6t  in  uvonr  of  tlie 
underwriters.  FUi^eintmene  ▼.  JVSnv- 
£or</ii.Co.— 185. 

i.  Persi&ting  in  an  itttention  to  enter  a 
blockaded  port,  after  warning,  is  not  at* 
temp^inp*  to  enter.    I6id. 

S.  The  right  of  the  insureil  to  abandon  and 
recover  for  a  total  loss,  depends  upon 
the  etate  of  the  fact,  at  the  time  of  the 
•ffer  to  fbandoDt  and  not  upon  the  stat^ 


of  the  infibrroationreedtvd.    .MbnMf 
T.  Meliimtre  fn.  Co.— 808. 

6.  The  technical  total  loss,  arisbg  h&m 
capture^  ceases  with  the  final  decree  of 
restitution,  although  the  deeree  may 
not  have  been  exeattedtil  tlie  time  A 
the  oifur  to  abandon.    IM. — 80J. 

7.  A  poliey  on  a  thip  u  an  assuranoe  of  the 
ship /or  the  TOtage,  not  an  insurance 
on  Lhc  sidp  and  the  voyage.  The  un- 
derwriters undertake  for  Uie  abiiity  of 
the  ship  to  perform  the  voyag*:,  not 
that  she  ehiiu  perform  it  at  all  events. 
Alexundei^  t.  Bvhitnore  Jh,  Co.— 370. 

8.  The  loss  of  the  voyage  as  to  the  car^ 
is  not  a  loss  of  the  voyage  ai>  to  the  ship. 
Ibid.~^m, 

9.  Ifatthttimeof  tlie  offer  to  abandon, 
the  fchip  be  in  possession  of  the  master, 
in  good,  condition  and  at  full  liberU  to 
proceed  on  the  voya^,  the  toss  of  the 
cor^o  will  not  authoriMs  the  owner  of 
the  veeeel  to  recover  for  a  total  loos  of 
the  vessel.    Ibid, 

10.  The  sentence  of  a  foreign  eourt  ofad- 
miralty, eondcmnuig  a  vessel  ITir  breads 
efbleickutk,  is  concbmve  evidence  Of 
that  fact  in  an  action  on  the  policy  Of 
insurance.    CroiMbwiT.XiOOiuvKl— 434. 

INTEREST. 

1.  In  an  action  upon  a  bond  conditioned  t» 
perform  a  contrsct,  interest  may  be  re- 
covered in  a  case  not  provided  for  by 
the  contract  Umted  Stutee  v.  Gwmgf 
—333. 

INTERROGATORIES. 

See  AsMzsALTY,  Na  flpi 


JUDGES. 

Sm  'JvsxsDicTioH,  No.  '17.     ExeB>- 
TioN,  Noa.  1, 8. 

JURISDICTION. 

1.  The  ^stiiet  courts  of  the  United  Statet 
are  eouits  ofMxe,  and  have  power  to 
carry  into  clTect  the  sentences  of  the 
old  continental  courts  of  appeal  in  prise 
causes.  -  Jetuurtfe  v.  AJareen    8. 

8.  See  Admiralty,  Nos.  3,  4.  0, 10^  U, 
12, 13,  14^  15, 16.  88. 

3.  When  both  (wilies  $xc  (dtenst  the  courts 
cf  the  United  States  have  not  jurisdit- 
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4  HHdoemot  ap^iear  apoa  the  record 
dial  a  suit  mignt  have  been  miontained 
in  the  coarttof  the  United  States,  be- 
tween the  origifial  parties  to.  a  jpromis- 
sorj  note,  ifo  suit  can  be  maintained 
upon  it  in  those  courts  by  a  subsequent 
holder.    Mmttakt  v.  »^<rrdy^^6. , 

S.  The  supreme  eouit  of  the  United  States' 
has  power  to  issue  the  writ  of  habeoM 
eorpu9  ad  gutjiciendum.  Ex  parte 
BeUnum  and  SroartwmU — 75. 

$.  The  supreme  eourt  of  the  United  States 
has  no  jnrisdietion  but  what  ifc  given  hy 
the  eonstitution  or  Uws  of  tlie  United 
States.    iM.-r^S. 

7.  Courts  which  orig:inate  in  the  eomroon 
bw  possess  a  jurisdiction  which  must 
be  reguhted  by  their  common  law,  un- 
til some  statute  change  their  cstablnh- 
ed  principles;  but  courts  which  are 
created  by  written'  law,  and  whose  jn- 
risdictiou  is  defined  by  written  law, 
cannot  transcend  that  |uriscliction.  Jbid* 

t.  A  court  of  the  United  States  cannot 
enjoin  proceedings  in  a  ttate  coui't 
iMm  ▼.  fr6lcotP^179. 

9.  It  IS  incumbent  upon  the  pUuniif  in 
error  to  show  that  the  supreme  conit 
of  the  United  States  has  juriidiction  of 
the  ease.  United  Statet  v.  Brig  Unien 
— SU6. 

10.  The  supreme  eoort  will  hear  viva  voce 
testimony  u>  show  the  value  of  the  mat- 
ter in  dispute,  upon  a  question  of  juria- 
dietion.    Ibid 

11.  The  courts  of  the  United  Sutes  may 
examine  into  the  jurisdiction  of  a 
Ibrei^  court  whose  sentence  is  offered 
in  evidence;  and  if  tliat  foreign  court 
eannot,  consbtentl|r  with  the  law  of  na- 
tions, ezetxise  thejuriftdiction  it  has  as- 
sumed, its  sentence  is  to  be  disregarded. 
But  the  courts  of  evei'V  oonntry  are 
the  exclusive  jud|pcs  of  their  own  juri*> 
diction,  so  fiur  as  it  depends  upon  mu- 
nicipal lawa    Roee  v.  mmeIif--fiM.. 

IS.  If  the  complainant  be  a  French  citizen, 
and  the  defendant  a  citizen  of  the  state 
of  Georgu^  the  circuit  court  of  the  Uni- 
ted States  for  the  district  of  Georna 
Ims  jurisdiction,  although  the  oompfaun- 
ant  ami  defendant  are  hotli  executors, 
and  tlieir  respective  testators  were  both 
citizens  of  the  state  of  Georgia.  Chap^ 
tedekdne  v.  Dechenaux^^dOS. 

\S,  in  deciding  the  question  of  juinsdiction 
the  court  will  look  to  the  cotulition  of 
the  bond  on  whicli^the  suit  is  brought, 
and  not  to  the  iienalty.  United  States 
T.  JW»/)otflftf— 316. 

14b  An  appeal  or  writ  of  error  lies  from 'the 
district  coart  of  the  United  Stutes  for 
the  territory  oT  Orleans  to  the  saprennc 


court  of  the  United  States.    Morgan 
v.  Callemler-^370. 

15.  If  two  citizens  of  tlie  same  state,  in  a 
suit  in  a  court  of  tlicir  state,  cliiim  title 
under  Uie  same  act  of  c7n)rresN,  the  su- 
preme court  of  the  United  States  has 
an  appellate  jurisdiction  to  i-cvisc  and 
contict  tlie  judgment  of  that  court  in 
such  case.    Mitthtnos  v.  ZatW'-'^iSi. 

16.  <&n?0Bat«i(  of  Alexandria,  No.  1. 

17.  The  disU'ict  judge  inuy  alone  hold  a  cir- 
cuit court,  although  there  be  no  judge 
of  the  supreme  court  nUottcd  to  that 
circuit    Pollard  v.  />w/eA/— 421. 

18.  All  seizures  under  Uws  of  impost,  navi- 
gation or  tivde  of  the  United  SUtes, 
where  the  seizures  are  made  on  waters 
navigable  from  the  sea  by  vessels  of  ten 
or  more  tons  burden,  are  civil  causes 
ofadmii'alty,  and  maritime  jurisdiction, 
and  ai*e  to  be  tried  toithottt  a  Jury. 
United  States  t.  Schooner  Betsej/  and 
Charlotte — 443. 

10.  The  question  whether  a  seizure  for  vio- 
Utioucfalaw  of  the  United  States  be 
of  admirslty  or  common  law  jurisdiction 
Is  to  be  decided  bj  the  place  of  seirure, 
not  by  the  phMe  or  the  ofence,  Jhid^^ 
45!2. 

JURY. 

1.  See  Exception,  No.  2. 

S.  Thcjuiv^rsi.ttemlin^  the  circuit  court 
of  Pennsylvania  distiict  hi*c  entitled  to 
1  dollar  and  25  ceuts  \u'v  diem  for  their 
attendance.  £x  parte  Ltwis  and  others 
— 4J3. 

3.  i&e  Jurisdiction,  No.  18. 

JUSTICE  OF  PEACE. 

1.  See  Georgetoww,  No.  1.     Deed 

No.l. 

8.  A  person  may  be  committed  by  one 
magistrate  u^ion  an  affidavit  inatle  be- 
fore another.  Hx parte  Molbnan  and 
SvHirrrooia'^76, 

3.  A  *  msgistrate,  who  is  found  acting  as 
such,  must  be  presumed  to  have  taken 
the  requisite  oaths.    lOid, 


K 

KENTUCKY. 

1.  Loose  and  vague  expressions  in  an  Tenuy 
of  lands  in  Kentucky  may  be  rendered 
sufficiently  C€:rtain  by  the  reference  to 
natural  objects  mentioned  in  the  entry, 
SQid  t>y  comparing  the  courses  and  dis- 
tances of  tlie  lines  with  those  uaturdi 
•bjectii.    Metshtdlw.Cwne^l79. 
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LANDS. 

1.  See  Kentucky/ Xo.  1.  Aliens, 
Nof.  2,  3.  Gforcia,  Nos.  1.  4. 
Collector,  No.  3.  Confisca- 
TioN,  No.  1.  Jurisdiction,  No. 
15.  CovtNANT,  Nos.  I,  ^  3.  Evi* 
DBNCE,  Nob.  15, 16. 

LAW. 

1.  See  Exception,  No.  8.  Munici- 
pal Law,  Nos.  1,  9^  3,  4.  Law  of 
Nations,  Nos.  1, 8,  3,  i.  Bank  or 
Alexandria,  No.  1.  Virginia, 
No.  3. 

LAW  OP  NATIONS. 

4.  If  ft  foreign  court  cannot,  eonsistently 
with  the  Uw  of  nations,  exercise  the 
jurisdiction  it  has  assumed,  its  sentence 
win  he  disregarded.    Bdte  v.  Hunefv — 

5.  A  seizure  of  a  foret|;n  Tcssel  beyond  the 
territorialjuiisdicuon,  for  violation  of  a 
municiiMl  i^e^iation,  is  not  warranted 
by  the  law  ofnaUous.    Ibid. 

3.  fftiei-e,  whether  a  Frencli  court  can, 
consistently  with  the  law  of  nations  and 
the  ti-eaty,  condemn  American  proper^ 
iy  never  carried  into  the  dominions  of 
France,  and  while  lying  in  a  port  of  the 
United  SUtes*?  .iKdl— S43. 

4.  No  foreign  court  can  Question  the  cor- 
rectness of  what  is  aone,  unless  the 
court  passing  the  sentence  hiaes  iu  ju- 
•risdicUon  by  some  circumstance  which 
the  law  of  nations  can  notice.  Hudemi 
▼.  Oue9tiei<-4tH. 

5.  Every  aation  is  the  arbiter  and  mdiea- 
tor  of  its  own  rights.    ^ppendU>^5l3. 

LEASE. 

1.  An  avermentofademise  for  three  years 
is  not  supported  by  proof  of  a  lease  for 
one  y(!ar  certain,  and  two  years  fuilher 
possession  on  thcjiame  terms,  by  con- 
sent of  the  landlord.  Alexander  r. 
ibrrs»— 899. 

8.  The  plea  of  no  fVftf  arrear  admits  the 
demise  as  laid  in  the  avowry.    Ildd. 

3.  The  court  is  bound  to  give  judgment  for 
double  rent  under  the  statute  of  Vir- 
ginia.   Jbid. 

LETTER  OF  CREDIT. 

Sefi  Evidence,  No.  9. 


LEVYING  WAR- 

See  Treason. 

UBEL. 

See  Admiralty,  Not,  5. 7.  tl 

UEN. 

See  Bottomry,  Nqs.  1, 9^  3. 

UMTTATIONS. 

1.  The  act  of  limiutions  of  Vbgfaiia  is  bo 
bar  to  a  British  creditor's  demand  up- 
on a  promissory  note  dated  Slst'of  Au- 
gust, 1773,  although  one  of  the  plaintHb 
was  in  the  c«)untiT  after  the  treaty  oC 
peace,  vix.  in  1784,  and  remained  here 
until  his  death  b  1785.     Bopkirk  ▼. 

a  The  act  of  limitations  of  Geon;ia  does 
not  Apply  to  mortjroffeei,  ^^ginrnn 
V.  M^inrr^XS. 

3.  The  act  of  limitations  of  Georgia  does 
not  require  an  entry  into  lands  within 
seven  yeai's  after  the  title  accrued,  un- 
less there  be  some  adversary  ptissewion 
or  title  to  be  defeated  by  such  entry. 
Shearman  v.  Irvine^e  Leeeee    3&F, 

M 
MAGISTRATE. 

&«  Justice  of  Pracb,  Noa.  9, 3. 
^nSTAKE.  ' 

1.  A  letfer  of  credit  addressed  by  mistake 
to  John  and  Jotepfi,  and  delivered  to 
John  and  Jeremiah^  will  not  support  an 
action  by  John  and  Jeremiah  against 
the  writer  of  the  letter  for  goods  fur-  . 
nifthed  to  the  bearer  upon  the  fiuth  of 
such  letter  of  credit  It  is  not  a  written 
contract  between  the  plaintiffs  and  de- 
fendant, and  psrol  proof  cannot  be  ad- 
mitted to  make  it  such.  It  is  not  a  case 
%iX  ambigiUtUy  nor  o£/rauiL  nor  of  «w- 
take  on  the  part  of  the  plaiatiflrs. 
Oram  V.  JVay&r— SSi. 

9.  &e  Award,  No.  1. 

MORTGAGE. 

I.  ^^Confiscation, Nos.  J, S.  Lim- 
itations, No.  8. 

t.  The  possession  of  themortmor  is  not 
adverse  to  the  mortgagee,  m^gineenr. 
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1.  The  eoorts  of  eveiy  oountrjr  are  the  ex- 
du«d  ve  judges  of  their  own  jui^Mlictiou, 
so  far  as  it  depends  upon  their  munici- 
pal laws.    Jiosey.  JHmely'^'M. 

S.  ITie  prohibition,  by  Krance,  of  all  trade 
with  tiie  revolted  blacks  of  St  Domin- 
go, was  the  exercise  of  a  rouiiicipul,  not 
of  a  belligerent  ri^it    Ibid-^'l^. 

3.  A  seizure  of  a  foreign  vessel  bevoad  tlie 
limits  of  the  territorial  jnrisdiciion,  for 
breaoh  of  a  municipal  rendation,  is  not 
wan*auted  bj  the  law  of  nations ;  and 
such  seizure  cannot  give  jurisdiction  to 
the  courts  of  the  oJfcnded  connti'v. 
JUtL 

4.  The  trial  of  a  municipal  seizure  roost  be 
regulat£d  exclusively  by  munici^Md  law.  ■ 


N. 


NEUTRAL. 

5le«  Insurance,  No.  1. 

NEW^TERSEY. 

1.  Ontliethe  4th  of  October,  1776,  the 
state  of  New-Jersey  was  completely  a 
soverei^i  and  independent  state,  aud 
ha<l  a  right  to  compel  the  iiifuibitantit  of 
the  state  to  liccorac  citizetu  tlicrcof. 
M'llvaine  v.  CWtf— *20<J, 

2.  S^e  Aliens, No.  12. 

NON  EST  FACTUM. 
See  Deed,  No.  1,  2. 

NO  RENT  ARKEAR.  ? 
See  Lease,  Nos.  1,  8,  3. 

NOTICE. 

1.  Tlie  indorser  of  a  pKimissory  note  for 
tlie  accommodation  of  tlic  maker,  is 
entitled  to  ttinct  notice.  French  v. 
Bank  of  CoUmibut — 141. 

S.  The  drawer  of  a  bill  of  exchange  is  en- 
titled to  etrict  notice^  if  at  the  lime  of 
drawing  lie  hud  a  ri^la  to  expect  that 
his  but -wotUil  be  liommx'd.    Ibid. 

3.  It  is  not  liecessaiy  to  give  notice  to  \hi 
opposite  party  of  the  time  and  place  of 
e\e«utiiiQ  'a   coniinissioii.       ijrant  v. 


OATHS 

See  Justice  or  Peace,  Xo.  3. 

ORLEANS. 

^Ire  Jurisdiction,  No.  14. - 


PAYMENT.   . 

1.  If  the  debtor  at  the  time  of  piqrment 
does  not  dii'ect  to  which  account  the 
payment  shall  be  applied,  the  creditor  . 
may  at  ^  tinut  apply  it  to  v/ach  ac- 
coTtnt  fiepuasee.    Mvforatid  Com.  of* 
Atexatuirui  r,  Patten^lT, 

i.  To  an  action  on  a  bond  conditioned  to 
pay  money  on  a  certain  day,  paTmeiit 
oh  a  subsequent  day  is  not  a  good  plea» 
wiUiout.aveiTing  it  to  be  the  whole  sum 
tlien  due.  United  Sfafee  v.  (rui'juetf—- 
333. 

3.  See  Evidence,  No.  14. 

PENNSYLVANIA  DISTUICI'. 

See  Jury,  No.  2. 

PLEADING. 

See  Lease,  No.  S.    Account,  Na  2. 
Covenant,  No.  L 

POSiSESSION. 

5l9e  Admiralty,  No.  14.    Evidencb, 
No.  IS. 

PRACTICE. 

1.  See  Admiralty,  Nos.  6.  90. 

«.  If  a  writ  of  error  be  served  before  the 
return  day,  it  may  be  returned  afUfr, 
eVen  at  a  subsequent  term ;  and  the 
appearance  cf  the  defendant  in  error 
waives  itll  objection  to  the  irregularity 
.    oftherjtuni.     Woods.  Lide — 180. 

3.  The  service  of  a  writ  of  error  is  the 
lodginfi;  a  copy  theivof  for  the  adverse 
imHy  ui  the  office  of  the  clerk  of  the 
couil  where  the  judgment  Si*as  render- 
ed.   Ibid 

4.  The  supreme  com  lof  the  United  SlatiMi 
will  hear  viva  voce  testimony  as  to  tlie 
va lue  of  t!ie  matter  inTlt^piUo.  UniScd 
Stai'fs  V.  Jirig  L'/«p/*— jttG, 
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5.  After  deciding  the  question  of  value  up- 
on tbe  vci^it  of  cviclciicu  produced^ 
the  couii:  hiU  not  oontiuuo  the  eauae 
for  thc'^Mirty  to  produce  further  evi- 
dence ot  th«;  vahie.  Umtetl  $SUUe9  v. 
Bng'  Union — fil6. 

(.  The  ccilificRte  of  commisMoncrs  named 
in  a  dedimtu  thatlhej  took,  in  due  form 
of  law,  the  oatli  annexed  to  the  com- 
mission, is  sufficient  evidence  of  that 
Jict     Grant  v.  JV%&»r— S84. 

7.  fr  the  return  of  tlie  commission  be  en- 
cioeed  in  an  envelope,  sealed  by  the 
commissioners,  no  other 'sealing  Inr  the 
commissioners  is  necessary,  imcf.— 
8S5. 

S.  The  refusal  of  the  court  below  to  con- 
tinue a  cause  after  it  is  at  isHUc,  cannot 
be  assigned  for  error.  IVoocU  O  MemU 
T.  ybiuij*— 237. 

9.  The  appearance  of  a  defendant  to  a 
foreign  attachment  in  the  circuit  court 
of  the  United  Sutes,  waives  all  objec- 
tion to  the  non-SLiTice  of 
Pollard  Y.  IhuffhP'^ii. 

PRIZE. 

&«  Admi&alty,  Nos.  1, 8. 


PROCEEDINGS  IN  REM. 
Sse  Admiralty,  Nos.  5, 4. 

PROMISSORY  NOTES. 

1.  If  jt  does  not  appear  upon  the  record  that 
suit  might  have  been  maintalncNL  in  the 
courts  of  tlie  Uiiiteil  'Stales  between 
the  original  parties  to  a  promissoi^ 
DOte,  no  suit  can  be  maiiitained  upon  it 
in  those  coui*ts  by  si.y  subseauent  hold- 
er. MontiUet  v.  JJh'nTay — 46. 
f.  The  indorser  ofa  prtmiiason'  nofe  for 
the  accommodation,  of  tlie  mak-er^  in  en- 
title<l  to  strict  notice.  Freitch  v.  Jiut^k 
^  Colianbior^Hl, 

PURCHASER. 

1.  The  purchaser  of  land  from  a  collector 
of  taxes  must  show  the  autliortty  of  ibc 
collector  to  sell.    Stead  x.  CoKr^e— 403. 


REFUGEE. 

See  Aliens,  No.  ^J. 


REGISTER. 

1.  5;re  DuTiBS,  No.  S. 

S.  If  an  American  reg|istered  ve«el  be  soM 
while  at  ^ca  to  a  citizen  of  the  United 
StatCM,  it  h  not  necesiMuy  that  there 
should  be  a  bill  ^sale,  or  a  new  regis- 
ter, until  the  vessel  returu  to  some 
Dort  of  the  United  States.  CThiM 
Siateo  t.  mUingo  U  Francio    4S, 

RENT. 

See  LsASSy  Not.  1, 9, 1. 

REPLEVIN. 

See  Lease,  Nos.  It  S»  & 

RESTrrUTION. 

See  Admiralty^  No.  I. 

REVENUE. 

See  Collector,  No.  3. 

REVERSAL. 

1.  Costs  are  not  given  upon  revereal  of 
jadgment    MnUulet  y.  JUAarajf''^. 

S 

SALE. 

SeeDuTiES,  No.  8.    Register,  No.  2. 
Collector,  Nos.  1,^ 

SALVAGE. 

1.  Oiie  Att{^allowed  for  salvage  in  Dela- 
ware bay.    Peizch  v.  /f ..}«— 347. 

9.  Grtot's  siived  aix;  not  linble  to.  tlie  ordi- 
ii:ir>  ivvenuc  laws.     Ibid. 

3.  Qife'i-e,  w  Iiether  tliey  ouglit  to  pay  duties. 
7Ai</.— 348. 

SEAMEN'S  WAGES. 

1.  Seamen's  wnges  are  a  lien  prior  to  bot- 
tom I'v.  J^ltdtiev.  S/iip  Cimrlto  Carta- 
»32& 

SEISIN. 

See  CovEXANTj  Nqs.  1, 2,  3. 

SEIZURE. 

I.  Seizures  under  the  prohibition  by 
France  of  all  trade  with  the  rc%okt'*l 
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U«eks  of  St  Domingo,  coald  lawfully 
be  made  onlj  witliin  two  Icftgucs  of  the 
cotct  of  thiit  island.    Iio9e  v.  Jiimebf-^ 

8.  Ske  Law  of  Nations.  No.  8.    Mu- 

KICIPAL   LaW»    Nrit.   ^  4.     AdMI- 

XALTT,  N(jt.  15.  ig.  SS. 

SENTENCE. 

1.  See  Evidence,  Not.  4.  Iff  AsMX* 
RAL  .  Y,  N  ;b.  8,  9.  It.  Id. 

8.  A  •eiiteiice  of  oondcmnation  it  nceessa- 
ry  to  duvutt  the  propeity  in  ensei  of 
capture  or  seizure.    AppendiX'^li, 

SLAVE. 

&e  Gift,  Not;  8^3. 

SOVEREIGNTY. 

See  Nbw-Jbrsby. 

STATE. 
&f  New-Jbhsby. 

STATE  Laws. 

1.  The  eoorts  of  the  United  States  will  re- 
spect tlic  constructi^'i)  given  to  the  laws 
or  tiie  sevt:i*al  staU's  by  the  courU  of 
•ueii  states.  Higginwii  v.  .^Mcfiii^— 419. 
PoUitrd  V.  jyaight^-'^afi. 

STATUTE  OF  FRAUDS. 

1.  The  promise  to  pay  the  debt  of  another 
must  be  in  writing,  and  cannot  be  ex- 
plained by  parol.     Grant  v.  J^'tufUn''^ 

ST.  DOMINGO. 

te  Municipal  Law,  No.  S. 

SURVEY. 

See  Evidence,  No.  15. 

T 

TAXES. 

See  Collector,  Not.  1, 8. 

TENANTS  IN  COMMON. 

1.  In  Vermont,  tenants  in  eommon  may 
maintain  a  jofait  action  of  cgeetmeiit 
Bkk9  T.  Reget%^M. 


TERRITORIES  OF  THE  UNITED 
STATES. 

iSS9eTRiAL,No.  3.    Jurisdiction,  No. 
14.    Treason,  No.  3. 


TREASON, 

1.  To  «sonstitut^  a  letying^  of  war  there 
must  be  an  attembw^e  of  persons  for 
the  purpfise  of  eiTceting  by  force  a  tk*ea-> 
aonable  purpose.  EtUuUn^iit  of  men  to 
serve  against  government  is  not  stifB- 
ciynt  Jtix  parte  BoUmajiutui  SvMwt' 
votU—75. 

8.  'U'  lien  war  is  levied,  all  those  who  per- 
forpi  any  part,  however  minute^  or  /uno- 
ever  remote  fi*om  the  scene  of  aetion, 
and  wUo  are  actually  lea^ted  in  the 

.  general  contpirttcif,  are  traitors.  Ibid, 
3.  Any  assombJagp  oV  men  for  the  purpose 
of  revolutionizing  d^yoroe  the  govem- 
inent  esubiislicd  by  the  United  States 
in  any  of  its  territoriee^  although  .at  a 
ttep  to,  or  the  means  of  executing  some 
greister  pi*ojects,  amounts  to  uvying' 

4w  The  Unveiling  of  intUviduali  to  the 
ula9e  of  rendezvous,  is  not  sufRcient ; 
but  the  meeting  of  paiticuUr  bodiet  of 
men,  and  their  marching  fram  pUoes  of 
/>ar/iVi/to^pUtce  of  general  ruiidezvoos, 
IS  such  an  assemblage  att  constitutes  a 
levying  of  war.    Ibid, — 76. 

Ji.  To  levy  war,  is  to  roue,  create,  make  or 
cttrry  on  war.  '  appendix.  United 
Suites  V.  ^r<rr— 471. 

6.  If  an  army  be  actually  raised  Ibr  the 
avowed  par|iOsc  of  carrying  on  o^iea 
war  againn  the  United  States,  and  sub- 
veiting  their  government,  a  commissary 
of  purchases,  who  nexer  saw  the  army, 
but  will),  knowinj^  its  cbicct,  and 
leaguing  himself  witl)  the  rebels,  sup- 
plies that  army  with  pravisions,  isguilty 
of  an  overt  act  of  Icvt-iug  war.    Ibid 

7.  So  is  a  recruiting  (-mcer,  who,  ^'ougfa 
never  in  camp,  executes  the  paxticular 
duty  assigned  to  him.    Ibid 

t.  Tht  term  '« levying  vhit^**  u  Qscd  in 
tlie  coni-titutiou  of  the  United  States  in 
the  same  seuse  in  wliioh  it  was  under^ 
stoTKl  ill  England  and  in  this  country  to 
have  been  used  in  the  etatute  of  8S 
Edwanl  III.  from  whidi  it  was  borrow-' 

.     ed.    Ibid. 

9.  AH  those  who  perform  the  -various  and 
essential  military  parts  of  proseeutiitf 
the  war,  which  must  be  astugned  to  dj£ 
ferent  pei'sou,  may  be  said  to  levy  war. 
iWA-47S. 
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10.  Those  vho  perform    a  part  ia  the 

Eeation  of  the  war,*m«ybeotfrrect- 
d  to  levy  war.  Appendix^  United 
*  V.  Bwrr^JZ. 

11.  Bat  quere^  whether  he  who  oounaeli 
and  advUes,  but  perform!  no  rxt  in 
prosecution  of  the  war  ;  or  he  who,  be- 
ing engaged,  in  the  conspiraoy,  fiula  to 
perform  liis  part»  can  be  ftaid  |Q;  levy 
war.  ,lbid. 

If  the  war  be  aetnally  levied,  if  the  ae- 
eosed  has  perfonned  a  party  but  ia  not. 
tfiagvedintheiam»piracy,Oind  has  ftot 
appeared  in  amu  against  his  country, 
he  is  not  a  traitor.  Ibid — iTS^ 
Constructive  tretueti  is  wherq^c  direct 
and  avowed  objeet  is  not  the  destrue- 
tion  of  the  sovereign  power.  Ibid.^^ 
476,  477,  47S,  479.. 

14.  V^ere  a  body  of  men  are  tuoembled  for 
the  purpose  of  makin|[  war  against  the 
government,  onJ  ore  M  a  condition  to 
make  thai  war,  the  asserobluge  is  an 
tittoilevyburroar.  Ibid, — i76. 
The  assembuMe  of  men  which  will  con- 
stitute levtfinff  tBOTf  must  be  a  "  warlike 
assemblage,'  cac^ng  the  appearance 
vf  force,  and  in  u  mtuation  to  practiee 
hooUUhf,    i^iU-480. 

16.  An  assemblage  of  men  with  a  treasona- 
ble design,  mit  net  in  force,  nor  in  a 
eondition.to  attempt  the  design,  nor 
attended  with  -warlike,  aj^arancet, 
docs  not  constitute  the  fact  of  lempng 
war.    Ibid-^-i^2.    • 

17.  To  assemble  an  army  of  7,000  men  is  to 
placa^iose  who  ai-e  assembled  in  a 
state  of  force.    Ibid — 484. 

It.'^  The  travelling  of  several  individuals  to 
the  place  of  rendezvous,  either  sepa- 
rvXeij  or  together,  but  not  in  military 
form,  would  not  constitute  levying'  war. 
The  act  must  be  unequivocal,  and  have 
a  warlike  appearance,    IbUt-^S. 

19.  War  can  only  be  levied  by  the  employ- 
ment of  actual  farce.  Troops  must  be 
embodied,  men  ntnst  be  openly  assem- 
Ued.    Ibid.'^97, 

ID.  jlrmo  are  hot  an  indispensable  requisite 
to  kvytntr  war  ;  nor  the  actual  appU- 
cation  offorce  to  the  object.  Ibi4--'^^' 

5d.  It  is  not  sufficient  that  an  indictment 
for  treason  allege  ^nerall;r  that  the  ac- 
cused had  levied  waf  against  the  Uni- 
ted States.  .The  charge  must  be  more 
particularly  specified  by  lairing  an  overt 
act  cf  levying  war,  ana  this  overt  act 
must  be  proved  a«2aufL    Ibid-^AaO. 

t2f  A  person  may  be  concerned  in  a  trea- 
iona^e  conspiracy,  and  yet  be  legally 
as  well  as  actually  absent  while  some 
one  act  of  the  treason  is  perpetrated 
Ibid, 


23.  £\eryone  concerned  iti  a  treasonable 
conspiracy  isnoloonstitietively  present 
at  every  overt  act  of  the  treaaon  ^  com- 
mitted hy  others  not  in  his  pretence. 
Jlpperdi^,  Umted  StatesY.  Burr-.-40Q. 

84.  A  man  may  be  legally  absent  who  haa 
counselled  01*  procnred  the  treasonable 
act    /Wrt— 401. 

85.  The  prisoner  can  only  be  convicted  up- 
on the  orert  act  Uid  in  the  indictment. 
If  othct*  overt  acts  can  be  inqikired  into 
it  IS  for  t!ie  sole  purpose  of  proving  the 
particular  fact  charged.    loid.-^^QS. 

86.  A  person  cannot  be  eonstruetively  pre- 
sent at  an  overt  act  of  treason,  umesa 
he  be  aiding  and  abetting  at  the  fact, 
or  ready  to  afford  assistance  f/jne- 
cessary.    Ibid.'—^S,  404. 

87.  If  .the  particular  overt  act  of  treason 

charged  be  advised,  procorcd,  or  com- 
manded by  the  accused,  he  is  guij 
accessorily  and  not  direetJu  as  nrincin 
Ibid.-^A 

88.  A  person  in  onejpartttf  United  States 
cannot  be  considered  as  constrttetifo^ 
present  at  an  overt  act  oommitted  m  a 
remote  pai*t  of  the  United  States.   Ibid. 

,89.  The  ]u*csence  of  a  party,  where  pre- 
sence is  necessary  to  his  guilt,is  part  of 
the  overt  act^  and  must  be  proved  \sf 
two  witnesses,    Ibtdi^-iM. 

SO.  An  iftdictment  charging  a  perm  with 
beingpresent  at  an  overt  act  of  treason, 
cannot  be  supported  by  proving  onl^ 
y^it  the  person  accused  caused  the  act 
to  be  done  b^  others  in  hia  absence. 
No  presumptive  evidence,  no  &ets  fiom 
which  presence  can  be  Inferred,  win  aa- 
tisiy  the  constitution  and  thelav.   Md, 

31.  The  part  which  a  persop  takes  in  the 
war  constitutes  the  ov#t  act,  on  which 
alone  he  can  be  convicted.    IAmC— 501. 

38.  Quere,  whether  he  who  ^rocorei  an  act 
may  be  indicted  as  having  peiformed 
that  act?    Md.'^SOSL 

^.  U'proofofprpcurementisadmiasihleiB 
England  to  estaUish  a  cham  of  ocmof 
presence,  on  an  indictmentlor  levying 
war.  It  is  only  by  virtue  of  the  opera- 
tion of  the  common  law  upon  the  statute 
oi^dwardm.    Ibid, 

34.  Quere,  whether  there  be  in  this  etantry 
a  similar  operation  of  the  common  law  ? 
Ibid. 

35.  If  proof  of  procnreraent  be  admiasibk 
upon  a  charge  of  presence,  such  pro- 
curement must  be  proved  in  the  same 
manner,-and  by  the  nme  kind  of  testi- 
mony as  wouid  be  re«iuired  to  prove 
actual  igresence.    Ibid. 

36.  The  conviction  -pf  some  one  who  has 
committed  the  M^soson  must  precede  the 
trial  of  him  who  has  advised  or  pro- 
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cared  H;  will  the  risht  of  the  prisoner 
to  oall  f<:r  the  reoord  of  conyictioo  it 
not  waived  by  pleading  to  the  indiel- 
mcnt     rbiti.'^SOL 

,9T.  QK«re»  whether  the  eriroe  of  adTiihig  or  . 
procuring  a  ler^irie  of  war  be  wiuiin 
the  eonsiitutional  definition  of  trenlon  ? 
Ibid. 

38.  If  the  OTert  aet  be  not  prored  by  two 
•witneMCM^  so  as  to  be  submitted  to 
the  jury,  sU  other  testimony  is  urele' 
vftnf.     r^M/.— 505,  506. 

99,  hevjflnff  vrar  is  an  act  eompoanded  of 
law  and  fact,  of  whieh  the  t'fir;^,  aided 
by  the  court  must  judge.     ibicL — 506. 

40i  Appearing  at  "the  head  of  an  army 
would  be  an  avert  act  of  levying^  var. 
So  ako  detaching  a  militaiy  corps  from 
it,  for  military  purposes.    Ibid, 

TRRA-TY,  BRitlSH, 

Sbe  LuiKTATioiiS,  No.  1.  Aliens, 
Not.  9,  a.  CexriscATXON,  Not.  1, 
'S.    Insurance,  No.  4 

TRIAL, 

1.  &e Exceptions,  Nos.  1»  2.  Evi- 
dence, No.  3.  Jurisdiction,  Nos. 
18»  19. 

9.  Th^  sfarase  of  the  8th  section  of  the  aet 
of  eoof||ress  for  the  punishment  of  cer- 
tain cnmes  aninst  the  United  States, 
riispeotlng  the  yUuoe  of  trial-  when 
crimes  are  committed  out  of  the  juris- 
diction of  any  particular  state^  applies 
only  to  off^ees  committed  m  some 
fiverf  hofven,  Aston  or  bag  not  withfai 
the  jurls^ctioa  of  a  partieolar  state, 
and  not  to  tiie  <err»tone«  of  M«  Unifed 
Staset  where  regular  courts  are  estid>« 
.  lished,  competent  to  try  those  offeneea* 
ExpiarU  EoOman  and  9wartw9uP^77. 

3.  See  Admiralty,  Nos.  SO,  £1. 

4  The  osmccfibfi  of  some'  odc  who  has 

.  committed  Uie  treason  must  precede 

the  trial  of  him  who  has  adnsed  or 

procured  ilL    ^^ppendix,  United  State* 


VESSEL. 

See  Rbcistbr,  No.  S.     DuTZ«t«  Na  S. 

VERMONT. 

&cTBNAyTt.iN  CoMii;pH,No.  1.  ' 

VIRGINIA. 

1.  iSptf  Limitations,  No.  1.  Lease, 
No.  3.    Columbia,  No.  I. 

S.  SeeBAVK.  or  Alexan'dria,  No.  S. 

d«  Quere,  whether  private  acts  of  the  as- 
sembhr  of  Virginbi,  printed  by  the  pub- 
lic pnuter  of  tnat  sute,  under  the  au- 
thority of  lav,  may  be  read  in  eridene^ 
without  furtlier  authentication  ?  Foii/^ 
▼.  JBattk  of  .HlexatittriW'^^\. 

4w  See  Gift,  Nos.  2,  3.  Evidence, 
No.  15.    Covenant,  No.  SL 

W 

WITNESS. 

1.  A  witness  interested  in  ceTiiain  adijoitted 
Items  of  the  plaintiff's  account,  is  still 
a  competent,  witness  to  prove  other 
items.    Siniih  v.  *  Comn^ton'— 69. 

S.  SSscITrbason,  No.  S9. 

WRIT  OF  ERROR. 

1.  kf  a  wril  t)f  error  be  served  before  the 
i«tum  day,  it  may  be  return^  after, 
even  at  a  subsequent  term ;  and  the 
appearance  of  the  defendant  inr  error 
ihUvcs  all  oljection  to  the  irregularis 
of  the  return.     Wood  v.  Ud^-^l  Sa 

t.  The  serrice  of  a  writ  of  error  is  the 
lodpng  a  oopv  thereof  for  the  ad- 
verse party  in  tlie  office  of  the  clerk  of 
'  the  court  where  the  jadgmmtnras  ren- 
dered.   Ibid:' 

8.  See  Appeal,  No.  4v, 
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FEBRUARY  TERM,  1807. 

GEIfERAL  RULE. 

It  is  ordered,  that  where  damages  are  given  by  th<; 
rule  passed  in  February  term,  1805,  the  said  dn mages 
shall  be  calculated  to  clie  day  of  affirmance  of  the  said 
judgme'ht  in  this  court. 


FEBRUARY  TERM,  1808. 
GENERAL  RULES. 

1.  Ordered,  that  all  parties  in  this  court,  not  being 
residents  of  the  United  States,  shall  give  security  for 
the  costs  accruing  in  this  court,  to  be  entered  on  the  re- 
cord. 

2.  Ordered,  that  upon  the  clerk  of  this  court  pro- 
ducing satisfactory  evidence,  bj*  affidavit  or  acknowledg- 
ment of  the  parties  or  their  sureties,  of  having  served  a 
copy  of  the  bill  of  costs  due  by  them  respectively  in  this 
court,  on  such  parties  or  sureties,  And  of  their  refusal 
to  pay  the  same,  an  attachment  shall  issue  against  such 
parties  or  sureties  respectively,  to  compel  payment  of 
the  said  costs. 
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